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"WILLIAM  JOHNSON,  Esq. 


DsAB  Sib, 

In  compiling  these  volumes,  (originally  intended,  and 
now  published  for  the  benefit  of  American  students,)  I 
have  frequently  been  led  to  revisit  the  same  ground,  and 
to  follow  out  the  same  paths,  over  which  I  have  so  often 
passed  with  you  as  a  companion  to  cheer  and  delight  me. 

You  have  reported  every  opinion  which  I  gave  in  term 
time,  and  thought  worth  reporting,  during  the  five-and- 
twenty  years  that  I  was  a  Judge  at  Law  and  in  Equity, 
with  tiie  exception  of  the  short  interval  occupied  by  Hr. 
Gaines's  Reports.  During  that  long  period,  I  had  the  hap- 
piness to  maintun  a  free,  cordial,  and  instructive  inter- 
course with  you ;  and  I  feel  unwilling  now  to  close  my 
labors  as  an  author,  and  witiidraw  myself  finally  from  the 
public  eye,  without  leaving  some  memorial  of  my  grateful 
sense  of  the  value  of  your  friendship,  and  my  reverence 
for  your  character. 

In  inscribing  this  work  to  you,  I  beg  leave,  sir,  at  the 
same  time,  to  add  my  ardent  wishes  for  your  future  wel- 
fare, and  assure  you  of  my  constant  esteem  and  regard. 

JAMES  KENT. 
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PREFACE  TO  THE  THIRTEENTH  EDITION. 


Th£  thoroughness  with  which  the  work  of  Judge  Holmes 
in  editing  the  twelfth  edition  of  these  Commentaries  was 
done,  has  left  for  the  present  editor  no  more  than  an 
attempt  to  make  such  additions  as  seem  called  for  by  the 
development  of  the  law  during  the  last  eleven  years.  The 
rapid  multiplication  of  judicial  decisions  during  that  time 
has  made  even  this,  however,  a  work  of  no  small  magnitude, 
and  nearly  two  years  have  been  devoted  to  the  task.  A 
full  collection  of  authorities  could  not,  of  course,  be  at- 
tempted in  a  work  pf  this  nature,  but  a  very  large  num- 
ber of  cases  have  been  examined  with  a  view  to  selecting 
for  insertion  the  important  and  leading  cases.  To  a  large 
extent  these  have  been  simply  inserted  in  brackets  in  the 
notes  of  Chancellor  Kent  or  of  Judge  Holmes.  Those 
inserted  in  the  notes  of  Chancellor  Kent  can  generally 
be  distinguished  from  those  previously  inserted  by  the 
date  of  the  report.  In  brackets  will  also  be  found  several 
notes  by  Judge  Comstock,  and  one  by  Justice  Kent,  the 
ChanceUor's  son,  which  were  retained  in  the  twelfth  edi- 
tion, and  are  marked  with  the  initials  of  the  authors.  The 
notes  of  Chancellor  Kent  are  readily  distinguishable  as 
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being  all  those  referred  to  by  the  letters  (a),  (i),  &c,  ex- 
cept such  parts  of  the  same  as  are  enclosed  in  brackets. 

When  any  further  statement  seemed  to  be  required,  it 
baa  generally  been  made  by  notes  supplemental  to  the 
notes  of  the  twelfth  edition,  and  referred  to  in  them  by  the 
marks  z',  i*,  &c.  The  object  kept  in  view  has  been  to 
make  the  notes  of  the  present  edition  fit  in  to  those  of  the 
former  editions,  so  as  to  avoid,  as  far  as  possible,  the  evils 
of  three  sets  of  notes.  Some  notes  have  been  added  also 
by  reference  from  tbe  original  text,  and  designated  by  the 
marks  y,^,  &c. 

I  am  under  obligations  to  my  friend  Hollis  R.  Bailey 
for  valuable  assistance  in  preparing  the  notes  to  several 
of  the  chapters,  and  to  Judge  Holmes  and  others  for  a 
number  of  valuable  suggestions. 

CHARLES  M.  BARNES. 
BosTOH,  Sept  1,  1684. 
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PREFACE  TO  THE  TWELFTH  EDITIOK. 


I  EUTB  devoted  more  tban  three  years  to  the  attempt  to  bring 
this  work  down  through  the  quarter  of  a  centary  which  has 
elapsed  since  the  author's  death.  While  it  has  been  in  progress 
I  have  tried  to  keep  the  various  subjects  before  my  mind,  so  far 
as  to  see  the  bearing  upon  them  of  any  new  decision  in  this 
country  or  in  England.  Almost  all  my  more  important  notes 
have  been  partially  or  wholly  rewritten  —  many  of  them  more 
thaa  once  —  in  the  light  of  cases  which  have  appeared  since  their 
first  preparation ;  and  every  case  cited  has  been  carefully  exam- 
ined in  the  original  report.  In  order  to  avoid  encumbering  the 
text  with  frequent  interrnptions  and  an  unmanageable  body  of 
notes,  the  additions  to  each  of  the  author's  subdivisions  have 
generally  been  compressed  into  one  subordinate  essay.  Great 
care  has  been  taken  to  insert  nothing  which  does  not  contribute 
to  the  mun  current  of  the  discussion,  to  condense  as  far  as  possi- 
ble what  has  been  inserted,  and  to  make  each  of  the  more 
important  notes  a  whole  in  itself  when  that  could  be  done 
without  repetition.  The  contents  of  the  notes  are  indicated  by 
italicized  headings.  The  notes  which  have  been  added  to  former 
editions  since  the  author's  death  have  not  been  retained,  with  the 
exception  of  one  by  Mr.  Justice  Kent,  the  Chancellor's  son,  and 
several  by  the  last  and  very  able  editor.  Judge  Comstock.  These 
are  enclosed  in  brackets,  and  marked  with  the  initials  of  the 
authors.  The  large  store  of  materials  which  has  been  collected 
since  the  sixth  edition  has  not  been  neglected,  however,  and  has 
often  furnished  valuable  cases  not  to  be  found  elsewbera 

The  great  weight  attaching  to  any  opinion  of  Chancellor  Kent 
has  been  deemed  a  sufficient  reason  for  not  attempting  any  alter- 
ation in  his  text  or  notes.  To  insure  accuracy,  this  edition  has 
been  printed  from  the  eleventh,  and  then  read  with  the  sixth, 
which  contained  the  author's  Ust  corrections.    The  original  text 


ny  Google 


TI  FB^ACB  TO  THB  TWOFTR   EDinOH. 

has  been  scmpnlonsly  restored,  except  that  wbaieTer  k  difference 
betweea  the  proofs  and  the  sixth  edition  has  occurred  in  a  cita- 
tion, it  has  been  corrected  in  the  proper  abbreviated  form.  In 
tJiia  wa;  a  Urge  proportion  of  the  author's  citations  has  been 
verified ;  and  it  u  believed  that  the  present  revision,  together 
with  the  care  which  former  editors  have  bestowed,  has  insured 
their  accuracy. 

Id  order  to  make  the  aaUior's  arrangement  clear,  the  principal 
headings  into  which  he  divides  each  chapter  are  distinguished  by 
fall-faced  Qrpe ;  the  sabordinate  beads  are  printed  in  italics ;  and 
when,  as  happens  in  a  few  chapters,  these  are  again  subdivided, 
the  heads  of  the  last  subdivisions  are  also  printed  in  italics,  but 
encloeed  in  brackets. 

The  star  paging,  which  is  that  of  the  second  etUtion,  and  by 
which  the  book  ou|^t  always  to  be  cited,  is  put  at  the  top  of  the 
page.  It  has  been  thought  advisable  to  present  the  cases  cited  in 
the  four  volumes  in  one  table,  for  the  same  reason  that  one  index 
is  better  than  four. 

I  wish  to  express  my  gratitude  to  my  friend,  Jaues  B. 
TaxTEO,  Esq.,  npon  whom  has  rested  the  whole  responsibility 
for  my  work  to  the  owners  of  the  copyright  He  has  read  all 
that  I  have  written,  and  has  given  it  the  great  benefit  of  his 
scholarly  and  intelligent  criticism.  I  have  further  to  acknowl- 
edge the  valuable  aid  which  my  friends,  Henbt  Pabehan  and 
Joseph  B.  Wabneb,  have  given  me  by  selecting  from  the  cases 
cited  in  the  eleventh  edition  most  of  those  which  have  been  added 
in  brackets  [  ]  to  the  author's  notes  in  the  fourth  volume.  Mr. 
Pabeman  has  also  made,  under  my  supervision,  such  additions  as 
were  necessary  to  the  index. 

O.  W.  HOLM£S,  Jb. 
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PREFACE 

TO  THE  FIRST  VOLUME  OP  THE  FIRST  EDITION. 


Having  retired  from  public  office  in  the  Bummer  of 
1823,  I  had  the  honor  to  receive  the  appointment  of  Pro- 
fessor of  Law  in  Columbia  College.  The  trustees  of  that 
institution  have  repeatedly  given  me  the  most  liberal  and 
encouraging  proofs  of  their  respect  and  conSdence,  and  of 
which  I  shall  ever  retain  a  grateful  recollection.  A  similar 
appointment  was  received  from  them  in  the  year  1793; 
and  this  renewed  mark  of  their  approbation  determined  me 
to  employ  the  entire  leisure,  in  which  I  found  myself,  in 
further  endeavors  to  discharge  the  debt  which,  according 
to  Lord  Bacon,  every  man  owes  to  his  profession.  I  was 
strongly  induced  to  accept  the  trust,  from  want  of  occu- 
pation ;  being  apprehensive  that  the  sudden  cessation  of 
my  habitual  employment,^  and  the  contrast  between  the 
discussions  of  the  forum  and  the  solitude  of  retirement 
might  be  unpropitious  to  my  health  and  spirits,  and  cast  a 
premature  shade  over  the  happiness  of  declining  years. 

The  following  Lectures  are  the  fruit  of  the  acceptance 
of  that  trust ;  and,  in  the  performance  of  my  collegiate 
duty,  I  had  the  satisfaction  to  meet  a  collection  of  inter- 
esting young  gentlemen,  of  fine  talents  and  pure  char- 
acter, who  placed  themselves  under  my  instruction,  and  in 
whose  future  welfare  a  deep  interest  is  felt. 

>  I  was  appointed  Recorder  of  New  York  in  March,  1797,  and  from  that 
time  until  August,  1823,  I  was  constantly  employed  in  judicial  duties. 
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VIU  PREFACE  TO  THE  FIBST  EDITIOM. 

Having  been  encouraged  to  suppose  that  the  publication 
of  the  Lecturea  might  render  them  more  extensively 
useful,  I  have  been  induced  to  submit  the  present  volume 
to  the  notice  of  students,  and  of  the  jimior  members  of 
the  profession,  for  whose  use  they  were  originally  com- 
piled. Another  volume  is  wanting,  to  embrace  all  the 
material  parts  of  the  Lectures  which  have  been  composed. 
It  will  treat,  at  large,  and  in  an  elementary  manner,  of 
the  law  of  property,  and  of  personal  rights  and  commercial 
contracts ;  and  will  be  prepared  for  the  press  in  the  course 
of  tlie  ensuing  year,  unless,  in  the  mean  time,  there  should 
be  reason  to  apprehend  that  another  volume  would  be 
trespassing  too  far  upon  the  patience  and  indulgence  of 
the  public. 

New  York,  NoTember  2S,  1826. 
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PREFACE 

TO    THE    SECOND    VOLUME. 


When  the  first  volume  of  these  Commentaries  was  pub- 
lished, it  was  hoped  and  expected  that  a  second  would  be 
sufficient  to  include  the  remainder  of  the  Lectiu^s  which 
had  been  delivered  in  Columbia  College.  But,  in  revising 
them  for  the  press,  some  parts  required  to  be  suppressed, 
others  to  be  considerably  enlarged,  and  the  arrangement 
of  the  whole  to  be  altered  and  improved.  A  third  volume 
has  accordingly  become  requisite,'  to  embrace  that  remain- 
ing portion  of  the  work  which  treats  of  commercial  law, 
and  of  the  doctrines  of  real  estates,  and  the  incorporeal 
rights  and  privileges  incident  to  them. 

It  is  probable  that,  in  some  instances,  I  may  have  been 
led  into  more  detail  than  may  be  thought  consistent  with 
the  plan  of  the  publication.  My  apology  is  to  be  found 
in  the  difficulty  of  being  really  useful  on  some  branches 
of  the  law,  without  going  far  into  practical  illustrations, 
and  stating,  as  far  aa  I  waa  able,  with  precision  and  accu- 
racy, the  established  distinctions.  Such  a  detail,  however, 
has  been,  and  will  hereafter  be,  avoided  as  much  as  pos- 
sible ;  for  the  knowledge  that  is  intended  to  be  communi- 
cated in  these  volumes  is  believed  to  be,  in  most  cases,  of 
general  application,  and  is  of  that  elementary  kind,  which 
is  not  only  essential  to  every  person  who  pursues  the 
science  of  the  law  aa  a  practical  profession,  but  is  deemed 

*  This  i^peaTed  Id  1838,  and  a  fourth  Tolurae  waa  required,  and  appeared 
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useful  and  ornamental  to  gentlemen  in  every  pursuit,  and 
especially  to  those  who  are  to  assume  places  of  public  trust, 
and  to  take  a  share  in  the  business  and  in  the  councils  of 
our  country. 

New  Yobk,  November  17, 1827. 


Note  bt  thr  Author.  — When  the  N.  Y.  Seoised  Statutet  Eire  cited  in 
this  work,  the  first  edition,  of  1829,  b  generallj  referred  to;  and  if  the  last 
edition,  of  18J6,  be  referred  to,  it  is  cited  as  New  York  Revaed  Slatvia,  3d 
edition ;  and  if  the  citation  of  the  dd  edition  be  bj  the  page,  the  reference  is  to 
the  new  pa^ng  at  the  top  of  each  leaf.  Whenever  I  have  had  occasion  to 
refer,  in  this  new  edition  of  the  Commentaries,  to  any  of  the  New  York  stat- 
utes, I  have  always  cited  from  the  3d  edition;  but,  iu  other  respects,  the  refer- 
ence to  the  1st  edition  of  the  New  York  Revised  Statutes  remains  undisturbed; 
and  I  have  not  thought  it  worth  the  trouble  of  altering  that  reference,  inas- 
much as  the  paging  to  the  first  edition  of  the  statutes  is  preserved  in  the 
margin  to  the  3d  edition. 
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V.  Sloui  iiu  41  i 
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Snead  v.  Wathini  ii.  639.  n.  1 

Snetleker  v.  Wamag  ii  813.  ii.  1 

Snee  b.  Fretcott         il.  M2  a,  643  c,  644  b 
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PAKT   I. 

OF    THE    LAW    OF    NATIONS. 


LECTURE    I. 

OF  THE   FODNDATIOIT  AND   BISTORT  OF  THB  LAW  OP  KAHOHS. 

Whbn  the  United  States  ceased  to  be  a  part  of  the  British  em- 
pire, and  assumed  the  character  of  an  independent  nation,  they 
became  subject  to  that  sj'stem  of  rules  which  reason,  morality, 
and  custom  had  established  among  the  civilized  nations  of  Europe, 
as  their  public  law.  During  the  war  of  the  Amerioaa  revolution. 
Congress  claimed  ct^oizanoe  of  all  matters  arising  upon  the  law 
of  nations,  and  they  professed  obedience  to  that  law,  "  according 
to  the  general  usages  of  Europe."  (a)  By  this  law  we  are  to  un- 
derstand that  code  of  public  inetruotion  which  defines  the  rigbte 
and  prescribes  the  duties  of  nations,  in  tbeir  intercourse  with  each 
other.'    The  &ithf  ul  observance  of  this  law  is  essential  to  national 

(a)  OrdiiiBiice  of  tbe  4th  December,  1781,  reUUre  to  marittme  captarea.  Jonr- 
nab  of  CoDgreu,  tu.  186.  The  EngUsb  judges  bare  freqaentlj  declared  that  the 
Ibit  of  natbHu  wea  part  of  tbe  coiomoD  law  of  England.  Tiiqnet  b.  Bath,  3  Burr. 
1478;  Heatfafleld  v.  Cbiltoa,  4  fl).  2016;  and  it  i«  weU  lettled  tliat  the  common  law 
of  Engtand,  n  tar  aa  it  majr  be  coniiileiit  with  tbe  conetltntiona  of  thii  coiuitrr,  and 
remains  noalteied  b^  atatnle,  ii  an  ewential  part  of  American  JnriBpnidence.  Vidt 
ta^,  812, 472,  478. 

'  For  other  deAnitionB,  lee  Wheat  pt  wae  "a  collecUoD  of  mlei  and  prindplea, 

1,  c.  1,  Dana'*  note,  6 ;  Anat  Jur.  lecL  determined  b;  obtervatlon  to  be  common 

0, 8d  ed.  231.  to  the  InititDtiona  which  prevailed  among 

International  Law  U  probably  tbe  bet  the  Tariona  Italian  tribes."  "  The  ju  nat- 
ter title.  Wheat  Dana'*  note,  7 ;  Woolaey,  vmlt,  or  Law  of  Nature,  la  dmpl;  the  j'm 
Introd.  i  9;  Abd;'«  Kent,  4;  Twite,  Law  geniam, ..  .seen  in  tbe  light  of  a  peculiar 
of  Nat  pt  1,  S  S6 ;  cf.  Anat  Jur.  lect  G,  theory. . . .  The  confuaion  between  Ju« 
Sd  ed.  177;  pott,  61,  n.  {b).  Thejaigtn-  Gentium,  or  law  common  to  all  natjona, 
(lui  of  the  Boman  lawyers  Is  now  under-  and  internatlasal  laa  is  entirely  modero." 
stood  to  have  meant  something  tery  differ-  Maine,  Anc.  Xaw,  g.8.  Am.  ed.  pp.  48,  60l 
ent  from  the  modem  International  law.  It  See  Anat.  Jur.  lect  SI ;  GeiL  Iiut.  1, 3  L 
™l.,._1  [1] 
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•  2  OF  THE  LAW  OP  NXTIOMB.  [PAET  I. 

character,  and  to  the  hsppiness  of  mankind.    According  to  the 

observation  of  Montesquieu,  (i)  it  is  founded  on  the  principle 

that  different  nations  ought  to  do  each  other  as  much  good 

*  2   in  peace,  and  as  '  little  harm  in  var,  as  possible,  without  in- 

jury to  their  true  interests.  But  as  the  precepts  of  this  code 
are  not  defined  in  every  case  with  perfect  precision,  and  as  nations 
have  no  common  civil  tribunal  to  resort  to  for  the  interpretation 
and  execution  of  this  law,  it  is  often  very  difEcult  to  ascertain,  to 
the  satisfaction  of  the  parties  concerned,  its  precise  injunctions 
and  extent ;  and  a  still  greater  difficulty  is  the  want  of  adequate 
pacific  means  to  secure  obedience  to  ita  dictates. 

There  has  been  a  difference  of  opinion  among  writers,  'con- 
cerning the  foundation  of  the  law  of  nations.  It  has  been  con- 
sidered by  some  as  a  mere  system  of  positiye  institutions,  founded 
upon  consent  and  usf^e ;  while  others  have  iuBisted  that  it  was 
essentially  the  same  as  the  law  of  nature,  applied  to  the  conduct 
of  nations,  in  the  character  of  moral  persons,  siisceptible  of  obli' 
gations  and  laws.  We  are  not  to  adopt  either  of  these  theories 
as  exclusively  true.  The  most  useful  and  practical  part  of  the 
law  of  nations  is,  no  doubt,  instituted  or  positive  law,  founded 
on  usage,  consent,  and  agreement.  But  it  would  be  improper  to 
separate  this  law  entirely  from  natural  jurisprudence,  and  not  to 
consider  it  as  deriving  much  of  its  force  and  dignity  from  the 
same  principles  of  right  reason,  the  same  views  of  the  nature 
and  constitution  of  man,  and  the  same  sanction  of  Divine  revela- 

(&}  L'Eqtrit  dec  LoU,  b.  1,  c.  8. 

Thote  chiqiten  of  Amltn  and  Maine  *how  penaltieg  to  be  incnired  in  cue  of  dltob*- 

the  deritatiaD  of  the  theoir  in  queition  dienc«.    Anat  Jnr.  led.  6  and  9,  mqira; 

fcoin  doctrine*  of  the  Stole  philoaophjr,  B  Am.  Law  Rev.  340.    But  other  writera 

which  were  held  by  many  of  tlie  Boman  have  thought  thl«  too  narrow  a  ilew. 

juriflti.     See  aUo  Heinecc,  Elera.  Juria.  HanntDg'*  Law  of  N.  4 ;  Twiu,  Law  of 

CiT.iec.otd.Pand.  1.1.  §12.     The  origin  N.  pt  1,  E|06,  97;  G  Am.  LawRer.  4,Gi 

of  the  modem  law  of  nations  ii  wellei-  6  Am.  Law  Iter.  728;   1  Law  Mag.  t 

plained  in  Mr.  Maine'*  fourth  chapter.  Rer.  tr.  a.  189;  April,  1S72.     01  coune, 

[See  Hal!,  Int.  Law,  Appen.  I.]  when  the  principles  of  international  law 

Auitin   wai  furtlier  of  the  opinion,  are  adopted  by  statute  or  judicial  decl- 

whlchhe  BUBtained  by  argumenti  of  great  lion,  they  become  part  of  the  municipal 

force,  that  intemaUonal  law,  ao  called,  !b  law  of  that  joriBdiction,  and  are  binding 

not  properly  law  at  all,  bat  a  branch  of  as  such.      The  qnestion  Is,  whether  the 

morality,  as  It  doet  not  consiBt  of  com-  soTereign  power  can  property  be  said  to 

manda  propounded  by  a  political  superior  be  anbject  to  law. 
to  a  political  Inferior  and  enfoiced  by 
[2] 


ny  Google 


LECr.   I.]  OP  THE  LAW   OP  NATIONS.  •$ 

Uon,  as  those  from  which  the  science  of  morality  is  deduced. 
There  is  a  Qatural  and  a  poaitire  lav  of  nations.  By  the  former, 
every  state,  in  its  relations  with  other  states,  is  bound  to  cod- 
dnct  itself  with  justice,  good  &ith,  and  benevolence ;  and  this 
application  of  the  law  of  nature  has  been  called  by  Yattel  the 
necessary  law  of  nations,  liecftuse  nations  are  bounii  hy  the  law 
of  nature  to  observe  it ;  and  it  is  termed  by  others  the  internal 
law  of  nations,  because  it  is  obligatory  upon  them  in  point  of 
conscience.  (?) 

We  ought  not,  tberefore,  to  separate  the  science  of  public 
law  from  that  of  ethics,  nor  encoun^e  the  dangerous 
*  snggestaon,  that  governments  are  not  so  strictly  bound  *  3 
by  the  obligations  of  truth,  justice,  and  humanity,  in  rela- 
tion to  other  powers,  as  they  are  in  the  management  of  their 
own  local  concerns.  States,  or  bodies  politic,  are  to  be  consid- 
ered as  moral  persons,  having  a  public  will,  capable  and  free  to 
do  right  and  wrong,  inasmuch  as  they  are  collections  of  indi- 
viduals, each  of  whom  carries  with  him  into  the  service  of  the 
community  the  same  binding  law  of  morality  and  rel^on  which 
ought  to  control  his  conduct  in  private  life,  (a)  The  law  of 
nations  is  a  complex  system,  composed  of  various  ingredients. 
It  consists  of  general  principles  of  right  and  justice,  equally  suit- 
able to  the  government  of  individuals  in  a  state  of  natural  equal- 
ity, and  to  the  relations  and  conduct  of  nations ;  of  a  collection 
of  us^es,  customs,  and  opinions,  the  growth  of  civilization  and 
commerce ;  and  of  a  code  of  conventional  or  positive  law.  (&) 

(c)  Tattel,  Freliio.  tec.  T.  Onuil  ftntem  in  re  consenilo  omniiuii  gentiam  lex 
nature  putanda  eit.  —  Cic.  Tvw.  Dbp.  1,  13.  Eeinecdns,  in  Ui  ElemenU  Juri* 
NatuT*  et  Q«Titium,  b.  1,  c.  I  and  8  (and  whieb  It  yerj  excellent  u  to  tbe  flnt  branch 
of  the  inbject),  and  all  the  other  great  maiten  of  ethical  and  national  Juriapradence, 
place  the  foundation  of  the  law  of  nature  in  the  will  of  God,  diiuDTeTable  bj  right 
reason,  and  aided  by  DiTine  rcTelation ;  and  its  priuciples.  when  applicable,  appljr 
with  equal  obligation  to  indivldualg  and  to  nationg.  A  recent  Precch  writer  (M. 
Victor  Foucber)  divides  the  law  of  natlona  Into  two  branchei.  [1.)  PMic  Interna- 
tlonal  law,  which  regulate*  the  political  relation  of  nation  to  nation;  and  (2.)  pricate 
inlemalional  law,  wiiich,  though  baaed  upon  the  first,  regnlates  the  reciprocal  and 
penonal  relation!  of  the  Inhabitant!  of  different  itatea. 

(a)  Dr.  Fnuicii  Lieber,  in  hia  Manual  of  Political  Ethics,  2  vola,,  Boston,  18-3)), 
bai  ahown  with  great  force,  and  \>j  tbe  moat  striking  and  apposite  illnatrations,  the 
original  connection  between  right  and  morality,  and  the  reaaon  and  necesiity  of  the 
application  of  tbe  principles  of  ethici  to  tbe  science  of  potitica  and  the  admlniatra- 
tion  of  goTemmenL  The  work  Ii  excellent  in  ita  doctrines,  and  it  is  enriched  with 
various  and  pitrfoond  erudition. 

(6)  2  HaM>D,  «6,  Story,  J. 
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Ib  the  abBence  of  these  latter  regnlatiooB,  the  intercoune  and 
conduct  of  nations  are  to  be  governed  by  principles  itirly  to  be 
deduced  from  the  rights  and  duties  of  nations,  and  the  natuTe  of 
moral  obligation  ;  and  we  have  the  authority  of  the  lawyers  of 
antiquity,  and  of  some  of  the  first  masters  in  the  modem  school 
of  public  law,  for  placing  the  moial  obligation  of  nations  and  of 
individuals  on  umilar  grounds,  and  for  considering  individual  and 
national  morality  as  parts  of  one  and  the  same  acience.  (c) 

The  law  of  nations,  so  far  aa  it  is  founded  on  the  prinoiplee  of 
oatural  law,  is  equally  binding  in  every  age,  and  upon  all  man- 
kind. But  the  Christian  nations  of  Europe,  and  their  descend- 
ants on  this  side  of  the  Atlantic,  by  the  vast  superiority  of  their 
attainments  in  arts,  and  soiencet  and  commerce,  as  well  as  in 
policy  and  government,  and,  above  all,  by  the  brighter  light, 
the  more  certain  truths,  and  the  more  definite  sanction  which 
Chriistianity  has  communicated  to  the  ethical  jurisprudence  of 
the  ancients,  have  established  a  law  of  nations  peculiar  to 
*  4  themselves.  .  They  *  form  together  a  community  of  nations 
united  by  religion,  manners,  morals,  humanity,  and  science, 
and  united  also  by  the  mutual  advantages  of  commercial  iuter- 
oourse,  by  the  habit  of  forming  alliances  and  treaties  with  each 
other,  of  interchanging  ambassadors,  and  of  studying  and  recc^ 
nizing  the  same  writers  and  gystems  of  public  law.  (a) 

After  devoting  the  present  lecture  to  a  cursory  view  of  the 

(c)  A  writer  in  the  Edinburgh  Rerlew  for  April,  1813,  cotisiden  the  elementi  of 
which  tlie  law  of  nation*  1<  compoted,  ma  coatia&og,  (1)  of  in<rn>oli«iiiI  nunlitr/, 
being  the  rules  commanded  by  the  Deitj,  ftnd  which  maj  be  cklled  tl;e  divine  or  lutt- 
aral  law  of  naticns ;  (2)  of  inlemaiional  laa,  being  mlet  of  conduct  Mnctioned  by  the 
pubiic  opinion  and  uuge*  of  ciTilized  nationi,  and  which  may  be  called  the  human, 
the  actual,  the  received,  or  the  positive  law  of  nationi.  The  one  treati  the  law*  of 
nalions  at  a  iclence,  and  the  other  as  a  i;slem  of  positive  rales. 

(a)  The  law  of  nature,  bf  the  obligstions  of  which  individuals  and  states  are 
bound,  is  identical  with  the  will  of  Ood,  and  that  will  is  ascertained,  aayt  Mr.  Man- 
ning, either  by  consoiting  Divine  revelation,  where  tbat  ia  declaratory,  or  by  the 
application  of  human  reaaon,  where  revelation  is  silent.  Christianity,  In  the  words 
of  Butler,  "is  an  authoritative  publication  of  natural  religion,"  and  it  Is  from  the 
sanction  which  revelation  givea  to  natural  law  that  we  must  expect  the  gradual 
increase  of  the  respect  paid  to  Justice  between  nations.  Christianity  reveaU  to  as  a 
general  system  of  morality,  but  the  application  to  the  details  of  practice  it  left  to  be 
discovered  by  human  reason.  See  Commentaries  on  the  Law  of  Nations,  by  Wm, 
Oke  Manning,  Esq.,  London,  1839,  b.  2,  c  1.  This  work  !i  the  first  English  treatise 
which  I  have  seen,  containing  a  regular  and  didactic  ditcuttion  of  the  science,  and  is 
a  work  of  great  excellence ;  and  I  beg  leave  to  recommend  it  strongly  to  the  atten- 
tion of  the  American  student. 
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faistoTy  of  the  law  of  natioas,  I  shall  enter  upon  the  ezamiDadon 
of  the  Earopean  and  American  code  of  international  lav,  and 
eodeaTOr  to  collect,  with  accuracy,  ita  leading  principles,  and  to 
discuss  ito  practical  details. 

The  law  of  nations,  as  understood  by  the  European  world,  and 
by  us,  is  the  ofEspring  of  modem  times.  The  most  r^ned  states 
among  the  ancients  seem  to  have  had  no  conception  of  the  moral 
obligations  of  justice  and  humanity  between  nations,  and  there 
was  no  such  thibg  in  existence  as  the  science  of  international 
law.  They  regarded  strangers  and  enemies  as  nearly  synony- 
moQB,  and  considered  foreign  persons  and  property  as  lawful 
prise.  Their  laws  of  war  and  peace  were  barbarous  and  deplo- 
rable. So  little  were  mankind  accustomed  to  regard  the  rights 
of  persons  or  property,  or  to  perceive  the  yalue  and  beauty  of 
public  order,  that  in  the  most  enlightened  ages  of  the  Grecian 
republics  piracy  was  regarded  as  an  honorable  employment. 
There  were  powerful  Grecian  states  that  avowed  the  practice  of 
piracy ;  and  the  fleets  of  Athens,  the  best  disciplined  and  most 
respectable  naval  force  in  all  antiquily,  were  exceedingly  addicted 
to  piratical  excursions.  It  was  the  received  opinion  that  Greeks, 
even  as  between  their  own  cities  and  states,  were  bonnd  to 
no  duties,  nor  by  any  moral  law,  without  compact ;  and  that 
prisoneis  taken  in  war  bad  no  rights,  and  might  lawfully  be  put 
to  death,  or  sold  into  perpetual  slavery,  with  their  wives  and 
children,  (fr) 

*  There  were,  however,  many  feeble  efibrta,  and  some  sno-  *  5 
cessfol  examples,  to  be  met  with  in  Grecian  history,  in  &vor 
of  national  justice.  The  object  of  the  Amphictyonic  couu<»l 
was  to  inatitate  a  law  of  nations  among  the  Greeks,  and  settle 
contests  between  Grecian  states  by  a  pacific  adjustment.^  It 
was  also  a  law  of  nations  among  them,  and  one  which  was  very 
religiously  observed,  to  allow  to  the  vanquished  the  privilege  of 

(t)  Tbncrdidet,!).  I,  MC.6;  Hltford't  Huloiy  of  Greece,  8to  edit,  a  S62,— vl. 
107,  186,  »i  pa*$im.  iMienUi,  OnL  PuibUm.,  Opem,  edit  Wolflni,  aSfi.  Barbari 
natnni  eMent  hotlet.  Ward's  iDqnirf  Into  the  Hiitoiy  of  the  Law  of  Nationa,  i. 
17T-I88 ;  Oogaei'»  Origliie  dei  Loix,  Ac.,  pt.  2,  b.  G ;  OroUni,  b.  8,  c.  T  i  Jiudn't 
Hl«t  1,  43,  c.  3 ;  Latrodninm  marii  gloiioiiim  faabebatnr.  Potter'*  Antlqultiei  of 
Onece,  b.  8,  a  10  and  19,  b.  4,  c.  31. 

1  It  was  a  religloiia  rather  than  a  po-     FoMel  de  ConlangM,  L«  CM  Antlqiw, 
litical  acMiDbljr,    The  test  U  mU  to  1m     3£0,  n.  3. 
inaccmmte  In  Abdj'i  edition.     Sm  alio 
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burying  their  own  dead,  and  to  grant  the  requisite  trace  for  tbat 
purpose.  Some  of  tfaese  states  had  public  tnimsteTs  resident  at 
the  courts  of  others,  (a)  and  there  were  some  distinguished  in- 
stances of  great  humanity  shown  to  prisonei-s  of  war.  During 
a  cessation  of  arms  iu  the  course  of  the  Peloponnefdan  war, 
Athens  and  Sparta  agreed  to  an  exchange  or  routaal  surrender 
of  prisoners.  (^)  The  sound  judgment  and  profound  reflections 
of  Aiistotle  naturally  raised  his  sense  of  right  above  the  atro- 
cious maxims  and  practices  of  his  age,  and  he  perceived  the 
injustice  of  that  doctrine  of  Grecian  policy,  that,  by  the  laws  of 
war,  the  vanquished  became  the  absolute  property  of  the  victor. 
*^Wise  men,"  he  observed,  "  entertained  different  opinions  upon 
that  subject.  Some  conddered  superiority  as  a  proof  of  virtue, 
because  it  is  its  natui-al  effect,  and  they  asserted  it  to  be  just  that 
the  victors  should  be  masters  of  the  vanquished ;  whilst  others 
denied  the  force  of  the  argument,  and  maintained  that  nothing 
could  be  truly  just  which  was  inconsistent  with  humanity."  (c) 
He  then  proceeded  to  weaken  by  argument  the  false  foundations 
on  which  the  law  of  slavery,  by  means  of  capture  in  war,  was 
established ;  and  tliough  he  does  not  write  on  the  subject  very 
distiDCtly  or  forcibly,  it  seems  to  be  quite  apparent  that  his  con- 
victions were  against  the  law. 

The  Romans  exhibited  much  stronger  proofs  than  the  Qreeks 

of  the  influence  of  regular  law,  and  there  was  a  marked 
*  6    difference  between  those  nations  in  their  iutercourse  *  with 

foreign  powers.  It  was  a  principle  of  the  Roman  govern- 
ment, that  none  but  a  sworn  soldier  could  lawfully  fight  the 
enemy;  and  in  many  instances  the  Romans  showed  that  they 
excelled  the  Greeks,  by  the  observance  of  better  principles  in 
their  relations  with  other  nations.  The  institution  of  a  collie 
of  heralds  or  priests,  charged  with  the  fecial  law  relating  to 
declarations  of  war  and  treaties  of  peace,  was  evidence  of  a  peo- 
ple considerably  advanced  in  the  cultivation  of  the  law  of  nations 
as  a  science ;  (a)  '  and  yet  with  what  little  attention  thetf  were 

(o)  Hitford'i  Hittorir,  t.  878,  379.  (i)  Thncyd.  1,  5,  o.  18l 

(c)  Oiltiet'  Ariitotle'd  Folitica,  11.  36,  30. 

{a)  I4t7,  b.  1,  C.  32;  ib.  b.  9,  c  b;  lb.  86,  c  8;  Cicero  de  Off.  1,  11.    Tbe  aJit- 

'  Mr.  Abdj,  in  hi*  edidon  of  thl«  vol-    tering  tbat  the  proper  formi  were  ob* 
ome,  thinki  th&t  tbe  fonctioD  of  tbe  feti-     Hrred  Id  declaring  war.    p.  17. 
ala  WM  odI;  minUtMbU,  Mid  cootiited  in 
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accustomed  to  liatan  to  the  voice  of  jostice  and  hamamty,  appears 
bat  too  plainly  in  their  haughty  triumphB,  their  ounaing  iater- 
pTetation  of  treaties,  their  coQtiuual  violation  of  justice,  their 
cruel  rales  of  war,  and  the  whole  series  of  their  wonderful  suc- 
cesses, in  the  steady  progress  of  the  conquest  of  the  world.  The 
pemsal  of  Livy's  magnificent  history  of  the  rise  and  pK^ress  of 
the  Roman  power  excites  oiir  constant  admiration  of  the  vigor, 
the  skill,  the  valor,  and  the  fortitude  of  the  Roman  people ;  yet, 
notwithstanding  the  splendor  of  the  story,  and  the  attractive 
simplicity  of  the  writer,  no  reader  of  taste  and  principle  can  well 
avoid  feeling  a  thorough  detestation  of  the  fierce  spirit  of  eon* 
quest  which  it  displays,  and  of  the  barbarous  international  law 
and  customs  (^  the  aDcients. 

A  purer  system  of  public  morals  ^as  eultivated,  and  insensibly 
gained  ground,  in  the  Roman  state.  The  cruelties  of  Karius  in 
the  Jugurthan  war,  when  he  put  part  of  the  inhabitants  of  a 
Namidian  town  to  the  sword,  and  sold  the  rest  for  slaves,  were 
declared  by  Sallust  (b")  to  be  a  proceeding  contra  jua  ieUi.  At  the 
zenith  of  the  Roman  power,  the  enlarged  and  philosophical  mind 
of  Cicero  was  struck  with  extreme  ditsgust,  at  the  excesses  in 
which  his  countrymen  indulged  their  military  spirit.  He  justly 
discerned  that  mankind  were  not  intended,  by  the  law  and  con- 
atitation  of  their  nature,  as  rational  and  social  beings,  to  live  in 
eternal  enmity  with  each  other ;  and  he  recommends,  in  one  of 
the  most  beantiful  and  perfect  ethical  cedes  to  be  met  with 
*  among  the  remains  of  the  ancients,  the  virtues  of  humanity,  *  7 
liberality,  and  justice  towards  other  people,  as  being  founded 
in  the  universal  law  of  nature.  Their  ancestors,  he  observed, 
applied  the  term  "  enemy  "  to  that  man  whom  they  regai-ded  merely 
as  a  foreigner ;  but  to  deny  to  strangers  the  use  and  pi-otection 
of  the  city,  would  be  inhuman.  To  overturn  justice  by  plunder- 
ing others,  tended  to  destroy  civil  society,  as  well  as  violate  the 
law  of  nature,  and  the  institutions  of  heaven ;  and  by  some  of 
the  most  happy  illustrations  and  pathetic  examples,  Cicero  vindi- 
cated the  truth,  and  inculcated  the  value  of  the  precept,  that 
nothii^  was  truly  useful  which  was  not  honest,  (a)     lu  the  lat- 

Si¥M  Jidaiiitm  wa*  imtitDted,  according  to  legendary  itoiy,  u  taAj  h  the  r«lgn  of 
Nimw  PompUiw,  and  tbe  efficacy  of  that  lnMitDlion  on  the  righli  of  war  ii  declared 
bj  <%xro, — belli  Kqultat  wnctlMlnM  fedali  popali  Bomaiii  jure  pretcripia  ett 

(&)  Sal.  Jog.  c.  «1. 

(o)  0a.kl,M0.I2;  b.^H&^«,7,U;  De  Legibui,  b.  1. 
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ter  ages  of  the  Roman  Empire,  when  their  mnnieipal  law  beeime 
highly  cultivated,  and  adorned  by  philosophy  and  soienoe,  the 
law  of  nations  was  jecogaiiei  as  part  of  the  natoral  reason  of 
mankind.'  Qnod  vero  naturalis  ratio  inter  omnes  homines  con- 
stituit,  id  apnd  omnes  [gentes]  '  perseqae  costoditar,  vooatorqne 
ju8  gentium,  quasi  quo  jure  omnes  gentes  otuntur.  (()  The 
Roman  law  was  destined  to  obtain  the  honorable  distinction  of 
becoming  a  national  guide  to  future  ages,  and  to  be  appealed  to 
by  modern  tribunals  and  writers,  in  oases  in  which  usage  and 
positive  law  are  siluit,  as  one  authoritative  evidence  of  the 
decisions  of  the  law  of  nations. 

It  must  be  admitted,  however,  that  the  sages  from  whose 
works  the  Pandects  were  compiled  speak  very  indistinctly  and 
imperfectly  on  the  subject  of  national  law.  They  must  be  read 
with  much  discrimination,  as  Grotius  observed,  (c)  for  they  often 
call  that  the  law  of  nations  which  prevailed,  and  perhaps  by 
casual  consent,  among  some  nations  only ;  and  many  things 
which  belonged  to  the  law  of  nations  they  treated  indiscrimi- 
nately with  matters  of  mere  municipal  law.  The  Roman  juris- 
prudence, in  its  most  cultivated  state,  was  a  very  imperfect 

*  8  transcript  of  the  precepts  of  natural  'justice  on  the  subject 

of  national  duty.  It  retained  strong  traces  of  ancient  rude- 
ness, &om  the  want  of  the  Christian  system  of  morals,  and  the 
civilizing  restraints  of  commerce.  We  find  the  barbarous  doc- 
trine stiU  asserted,  that  prisoners  of  war  became  slaves  Jure  getir- 
tium,  (d)  and  even  in  respect  to  foreign  nations  with  whom  the 
Roinans  were  at  peace,  but  bad  no  particular  alliance,  it  is  laid 
down  in  the  digests,  that  whoever  passed  from  one  country  to 
the  other  became  immediately  a  i^ve.  Nam  ea  cum  gente 
atiqua  neque  amicitiam,  neque  bosfatium,  neque  fcedus  amicitite 
causa  factum  habemns :  hi  bostes  qiiidem  non  sunt :  quod  autem 
ex  nostro  ad  eos  pervenit,  illorum  fit:  et  liber  h<Hno  noster  ab 
eis  captus,  servus  fit  et  eorum.  Idemqoe  est,  a  ab  illis  ad  nos 
aliquid  perveniat.  (&)  It  is  impossible  to  conceive  of  a  rule  of 
national  law  more  directly  calculated  to  destroy  all  commercial 
intercourse,  and  to  maintain  eternal  enmity  between  nations. 

[b)  Dig.  1.1.9;  but.  1.2.1.  (c)  Proles.  KC  5S. 

(a)  Init.  1.  3.4i  D^.  Ub.  1,  tit.  6,  {  6,  ud  lib.  40,  tit.  lS,c.l%81. 
(ft)  Dig.  40.  IS.  6.  2. 

1  Aait,  1,  n.  1.  1  PtpidM  In  tb*  orlgfaul  paauge,  O4U.  lut.  1. 1. 
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The  irraptioD  of  the  norihem  tiibee  of  Sf^rthia  and  Qeraiaxij 
OTertnmed  all  that  was  gained  by  the  Roman  law,  anuihilated 
every  restraint,  and  all  sense  of  obligation ;  and  civil  society 
relapsed  into  the  violence  and  confusion  of  the  barbaroas  ^es. 
Mankind  seemed  to  be  doomed  to  live  once  more  in  conataot 
distTOst  or  hostility,  and  to  r^ard  a  stranger  and  an  enemy  aa 
almost  the  same.  Piracy,  rapine,  and  ferocLous  warfare  deformed 
the  annals  of  Europe.  Tbe  manners  of  nations  were  barbaroas, 
and  their  maxims  of  war  cruel.  Slavery  was  considered  as  a 
lawful  coDsequence  of  captivity.  Mr.  Barrington  (c)  has,  in- 
deed, cited  the  laws  of  the  Visigoths,  Saxons,  Sicilians,  and 
Bavarians,  as  restraining,  by  the  severest  penalties,  the  plunder 
of  shipwrecked  goods  and  the  abuse  of  shipwrecked  seamen, 
and  as  extending  tbe  rights  of  hospitality  to  strangers. 
But  notwithatanding  *  a  few  efforts  of  this  kind  to  intro-  *  9 
duce  order  and  justice,  and  thongh  municipal  law  had  un- 
dergone great  improvement,  the  law  of  nations  remained  in  a 
rude  and  uncallivat«d  state,  down  to  the  period  of  the  16tb  cen- 
tury. In  many  instances,  shipwrecked  strangers  were  made 
prisoners,  and  aold  as  slaves,  without  exciting  any  complaint,  or 
offending  any  public  sense  of  justice.  Numerous  oases  occurred 
of  acts  of  the  greatest  perBdy  and  cruelty  towards  strangers 
and  enemies.  Prisoners  were  put  to  death  for  their  gallantry 
and  brave  defence  in  war.  There  was  no  reliance  upon  the 
word  and  honor  of  men  in  power.  Reprisals  and  private  war 
were  in  constant  activity.  Instances  were  frequent  of  the  vio- 
lation of  embassies,  of  the  murder  of  hostages,  tbe  imprison- 
ment of  guests,  and  the  killing  of  heralds.  The  victor  in  war 
had  his  option  in  dealing  with  bis  prisoners,  either  to  put  them 
to  death,  or  reduce  them  to  slavery,  or  exact  an  exorbitant 
ransom  for  their  deliverance.  So  late  as  tbe  time  of  Car- 
dinal Richelieu,  it  was  held  to  be  the  right  of  all  nations  to 
arrest  strangers  who  came  into  the  country  without  a  safe- 
conduct,  (a) 

The  Emperor  Charlemagne  made  distinguished  efforts  to  im- 
prove the  condition  of  Europe  by  the  introduction  of  order  and 
the  propagation  of  Christianity ;  and  we  have  cheering  examples, 
daring  the  darkness  of  tbe  middle  ages,  of  some  recognition  of 

(e]  OlMerration*  on  the  Slatutei,  chiefly  the  more  ancient,  22. 
(a)  Ward'i  Htat«7  of  the  Law  of  Nationi,  o.  7, 8, 0. 
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public  law  by  means  of  alliances,  and  the  sabmission  of  disputes 
to  the  arbitrameut  of  a  neutral  power.  Mr.  Ward  enumerates 
five  institutioDB,  existing  about  the  period  of  the  11th  ceotuiy, 
which  made  a  deep  impression  upon  Europe,  and  contiibuted,  io 
a  very  essential  degree,  to  improve  the  law  of  nations,  (by  These 
iDBtitutioQS  were  the  feudal  system,  the  concurrence  of  Eu- 
rope in  one  form  of  religious  worship  and  government, 
*  10  the  *  establishment  of  chivalry,  the  negotiations  and  trea- 
ties forming  the  conventional  law  of  Europe,  and  the  settle- 
ment of  a  scale  of  political  rank  and  precedency. 

Of  all  these  causes  of  reformation,  the  moat  weight  is  to  be 
attributed  to  the  intimate  aUiance  of  the  great  powers  as  one 
Christian  community.  The  influence  of  Christianity  was  veiy 
efficient  towards  the  introduction  of  a  better  and  more  eulight- 
ened  sense  of  right  and  justice  among  the  govemmenta  of 
Europe.  It  taught  the  duty  of  benevolence  to  strangers,  of 
humanity  to  the  vanquiahed,  of  the  obUgaUon  of  good  faith,  and 
of  the  sin  of  murder,  revenge,  and  rapacity.  The  history  of  Eu- 
rope, during  the  early  periods  of  modem  history,  abounds  with 
interesting  and  strong  cases,  to  show  the  authority  of  the  church 
over  turbulent  princes  and  fierce  warriors,  and  the  effect  of  that 
authority  in  meliorating  manners,  checking  violence,  and  intro- 
ducing a  system  of  morals,  which  inculcated  peace,  moderation, 
and  justice.  The  church  had  its  councils  or  convocations  of  the 
clergy,  which  formed  the  nations  professing  Christianity  into  a 
connection  resembling  a  federal  alliance,  and  those  councils  some- 
times settled  the  titles  and  claims  of  princes,  and  regulated  the 
temporal  af^irs  of  the  Christian  powers.  The  confederacy  of 
the  Christian  nations  was  bound  together  by  a  sense  of  common 
duty  and  interest  in  respect  to  the  rest  of  mankind.  It  became 
a  general  principle  of  belief  and  action,  that  it  was  not  only  a 
right,  but  a  duty,  to  reduce  to  obedience,  for  the  sake  of  conver- 
sion, every  people  who  professed  a  religious  faith  different  from 
their  own.  To  make  war  upon  infidels  was,  for  many  ages,  a 
conspicuous  part  of  European  public  lawj  but  this  gross  perver- 
sion of  the  doctrines  and  spirit  of  Christianity  had  at  least  one 
propitious  effect  upon  the  Christian  powers^  inasmuch  as  it  led 
to  the  cultivation  of  peace  and  union  between  them,  and  to  a 
more  free  and  civilized  intercourse.  The  notion  that  it  was 
(A)  Ward^  Hi(toT7  erf  the  Zaw  of  Ifktl<RM,  1.  828-838. 
[10] 
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lawful  to  invade  aod  subdue  Mahometan  and  Pagan  countries 
continued  very  long  to  sway  the  minds  of  men ;  and  it  was 
not  till  after  the  ^e  of  Grotius  and  Bacon  that  *  this  error  *  11 
was  entirely  eradicated.  Lord  Coke  (a)  held  that  an  alli- 
ance for  mutual  defence  was  unlawful  between  Christians  and 
Turks ;  and  Grotius  was  very  cautious  as  to  the  admission  of 
the  lawfulness  of  alliances  with  infidels,  and  he  had  no  doubt 
that  all  Christian  nations  were  bound  to  assist  one  another 
agunst  the  attacks  of  infidels,  (i)  Even  Lord  Bacon  (c) 
thoi^ht  it  a  matter  of  bo  much  doubt  as  to  propound  it  seri- 
ously as  a  question,  whether  a  war  with  infidels  was  not  first  in 
order  of  dignity,  and  to  be  prefeiTed  to  all  other  just  temporal 
quarreU ;  and  whether  a  war  with  infidels  might  not  be  under- 
taken merely  for  the  propagation  of  the  Christian  faith,  without 
other  cause  of  hostility. 

The  influence  of  chivalry  was  beneficial  upon  the  laws  of  war.^ 
It  introduced  declarationB  of  war  by  heralds ;  and  to  attack  an 
enemy  by  surprise  was  deemed  cowardly  and  dishonorable.  It 
dictated  humane  treatment  to  the  vanquished,  courtesy  to  ene- 
mies, and  the  virtues  of  fidelity,  honor,  and  magnanimity  in 
every  species  of  warfare. 

The  introduction  and  study  of  the  civil  law  must  also  have 
contributed  largely  to  more  correct  and  liberal  views  of  the 
rights  and  duties  of  nations.    It  was  impossible  that  euoh  a 

(a)  4  Iiut  166. 

(6)  Grotiiu,  b.  8,  c  16,  mc.  II,  12.  The  vnlTeTii^  of  SslsDumca,  u  earlr  m 
1660,  decided  in  faTor  of  La*  Cmm  upon  tbe  thetit  maiDlkined  b^  Sepulreda,  and 
refuted  by  Lm  Cmu,  tliat  It  waa  a  right  and  duly  to  make  war  upon  Pagani  and 
Heretlca,  in  order  to  propagate  the  trae  faith.  Bnt  the  miodi  of  men  in  Catholic 
countries  remained  long  unietlled  on  this  point,  and  the  doctrine)  of  Sepulreda 
are  aaid  to  liaTe  iieen  tanctioeed  within  tlie  period  of  the  laat  flftj  yean,  by  tl>e 
Royal  Academy  of  Hiatory  at  Madrid.  (Diet.  Bitt.  art.  SepnlTeda.  Terplanck'a 
DiicoDTw  before  the  New  York  Hiitorical  Society,  1818.)  Eren  as  Ute  aa  1718,  the 
Emperor  Clurlei  VI.  commluioned  tKO  ihipi  of  Kar  to  cruise  "  through  any  teas, 
far  and  wide,  to  follow  and  pursue  any  such  at  are  the  enemies  of  our  august  iwnae, 
hd  ckiijif  lie  tntmUt  cf  (Ac  Chrittlan  naiM."  Tbe  commisaiou  was  dated  at  Vienna, 
July  16,  1718.  But  afterward*  the  commitrion  wa«  reetricted  by  an  additliiDal  in- 
n,  dated  at  Bnu«eti,  28th  September,  1718,  to  war  "  against  tbe  SpanUrdi, 
t  against  any  other  power,  though  men  enenuet  to  tiu  Cinid'an  MtM."  See  tbe 
,t  large  in  Callender'i  Voyages,  ill  447,  4ea 

(e)  Bacon's  Work),  Ui.  472,  492. 

>  Maine,  Anc.  Iaw,  c.  4,  explains  the  law.  [See  abo  Amot,  LeCL  od  Int  Law, 
iaBaeDce  of  fendaliim  on  iateniatiooal    p-21.] 
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refined  imd  Trise  Bystem  of  municipftl  and  ethic&I  juiiapradence 
as  the  Koman  law  could  have  been  taught  in  nniveraities  and 
schools,  and  iUnstrated  b;  a  auocesBion  of  eminent  civilians,  who 
were  worthy  of  being  aasociated  with  the  Roman  s^ea,  without 
at  the  same  time  prodaoing  a  great  effect  upon  the  public  mind. 
This  grand  monument  of  the  embodied  wisdom  of  the  ancients, 
when  once  known  and  examined,  moat  have  reflected  a  broad 
stream  of  light  upon  the  feudal  institutiona  and  the  public  coun- 
cils of  the  European  nations.    We  accordingly  Gnd  that  the  rules 

of  the  civil  law  were  applied  to  the  goTemment  of  national 
*  12  rights,  and  tbey  have  *  contributed  very  materially  to  the 

erection  of  the  modem  international  law  of  Europe.  From 
the  18th  to  the  16th  century  all  controversies  between  nations 
were  adjudged  by  the  rules  of  the  civil  law. 

Treaties,  conventione,  aod  commercial  assooiationB  had  a  stall 
more  direct  and  visible  influence  in  the  formation  of  the  great 
modem  code  of  public  law.  They  gave  a  new  character  to  the 
law  of  nations,  and  rendered  it  more  and  more  of  a  positive  or 
instituted  code.  Commercial  ordinances  uid  conventions  con- 
tributed greatly  to  improve  and  refine  public  law  and  the  inters 
course  of  nations,  by  protecting  the  persons  and  proper^  of 
merchants  in  cases  of  shipwreck,  and  against  pirat^,  and  ^^ainst 
seizure  and  arrest  npou  the  breaking  oat  of  war.  Auxiliary 
treaties  were  tolerated,  by  which  one  nation  was  allowed  to  be 
an  enemy  to  a  certun  extent  only.  Thus,  if  in  time  of  peace 
a  defensive  treaty  had  been  made  between  one  of  the  parties  to  a 
subsequent  war  and  a  third  power,  by  which  a  certain  number 
of  troops  were  to  be  furnished  in  case  of  war,  a  compliance  with 
this  engagement  implicated  the  auxiliary  as  a  party  to  the  war, 
only  80  far  as  her  contingent  was  concerned.  The  nations  of 
Europe  had  advanced  to  this  extent  in  diplomatic  science  as 
early  as  the  beginning  of  the  18th  century,  and  such  a  refine- 
ment was  totally  unknown  to  the  ancients,  (a)  Treaties  of 
subsidy  showed  also  the  progress  of  the  law  of  nations.  The 
troops  of  one  nation,  to  a  definite  extent,  could  be  hired  for  the 

(a)  Under  Henry  IIL,  in  1240,  the  Fleming!  obUIned  lekve  to  cnry  on  thnr 
tnde  u  tuiul,  when  England  imd  France  were  at  war,  n  long  m  tlwf  took  no  other 
part  in  the  irsr  than  what  their  earl,  under  hts  feudal  relation  to  the  crown  of 
FntBoe,  WM  called  npoo  hj  rsMon  of  bU  homage  to  perfoim.  BontheT'i  Earljr  Maral 
Hiatorjr  of  England,  L  laa 
[12] 
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serrioe  of  one  of  the  belligerents,  without  affording  ground  for 
hostility  with  the  commuDity  which  supplied  the  specific  aid. 
The  lightB  of  commeroe  b^ao  to  be  regarded  aa  under  the  pra* 
tecUon  of  the  law  of  nations,  and  Queen  Elizabeth  complained  of 
the  Spaniards,  that  they  bad  prohibited  commerce  in  the  Indian 
Beas,  contrary  to  that  law. 

The  efforts  that  were  made,  upon  the  revival  of  commeioe, 
to  enppiess  piracy  and  protect  shipwrecked  property  show  a  , 
returning  sense  of  the  viUue  and  of  the  obligations  of  national 
justice.  The  case  of  shipwrecks  may  be  cited,  and  dwelt 
upon  for  a  moment,  as  a  particular  and  strong  instance  *  of  *  Itt 
the  feeble  beginnings,  the  slow  and  interrupted  progreea, 
and  final  and  triumphant  success  of  the  principles  of  public 
light  Valin  (d)  imputes  the  barbarous  custom  of  plundering 
shipwrecked  property,  not  merely  to  the  ordinary  cupidity  for 
gtun,  but  to  a  more  particular  and  peculiar '  cause.  The  earliest 
navigators  were  almost  all  pirates,  and  the  inhabitants  of  the 
coasts  were  constantly  armed  against  their  depredations,  and 
whenever  they  had  the  misfortune  to  be  shipwrecked,  they  were 
pnraned  with  a  vindictiTe  spirit,  and  deemed  just  objects  of  pun- 
ishment. The  practice  of  plundering  shipwreokB  has  been 
traced  to  the  Rhodians,  and  from  them  it  passed  to  the  Romans ; 
and  the  efforts  to  restrain  it  were  very  feeble  and  gradual,  and 
mixed  with  much  positive  injustice.  The  goods  cast  ashore  first 
belonged  to  the  fortunate  oocupant,  and  then  they  were  con- 
sidered as  belonging  to  the  state.  This  change  from  private  to 
public  ftppropriation  of  the  property  rendered  a  returning  sense 
of  right  and  duty  more  natural  and  easy.  The  Emperors  Ha- 
drian and  Antoninus  had  the-honor  of  having  first  renounced  the 
claim  to  shipwrecked  property  in  favor  of  the  rightful  owner.  (&} 
But  the  inhuman  customs  on  this  subject  were  too  deeply  rooted 
to  be  eradicated  by  the  wisdom  and  vigilance  of  the  Roman  law- 
givers. The  laws  in  favor  of  the  unfortunate  were  disregarded 
by  succeeding  emperors,  and  when  the  empire  itself  was  over- 
turned by  the  northern  barbarians,  the  laws  of  humanity  were 
swept  away  in  the  tempest ;  and  the  continual  depredations  of 
the  Saxons  and  Kormims  induced  the  inhabitants  of  the  western 
coasts  of  Europe  to  treat  all  navigators,  who  were  thrown  by  the 

(a)  Com.  nx  Ord.  i).  67g-«6T. 

(b  Tlnidnt  in  Iiut  lib.  2,  tit.  1,  art  41,  note  B ;  Ttlln,  uM  tapra. 
[183 
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perils  of  the  sea  npon  their  shores,  as  pirates,  and  to  punish  them 
as  such,  withoat  inquiry  or  disorimination. 

The  Emperor  Andronicua  Comnenus,  who  reigned  at  Constan- 
tinople in  1188,  made  great  efforts  to  repress  this  inhuman 
*14  practice.  His  edict  was  worthy  of  the  highest  'praise, 
but  it  ceased  to  be  put  in  execution  after  his  death.  Pil- 
lage had  become  an  inveterate  moral  pestilence.  It  required 
something  more  effectual  than  papa]  bulls  and  the  excommuni- 
cation of  the  church  to  stop  the  evil.  The  revival  of  commerce, 
and  with  it  a  sense  of  the  valne  of  order,  commercial  ordinances, 
particular  conventiona  and  treaties  between  sovereigns,  contrib- 
uted gradually  to  suppress  this  criminal  practice,  by  rendering 
the  regulations  on  that  subject  a  branch  of  the  public  law  of 
nations.  Valin  says,  it  was  reserved  for  the  ordinances  of  Louis 
XTV.  to  put  the  finishing  stroke  to  this  species  of  piracy,  by 
declaring  that  shipwrecked  persons  and  property  were  placed 
under  the  special  protection  and  safeguard  of  the  crown ;  and 
the  punishment  of  death,  without  hope  of  pardon,  was  pro- 
nounced against  the  guilty,  (a)  ^ 

The  progress  of  moderation  and  humanity  in  the  treatment  of 
prisoners  is  to  be  imputed  to  the  influeuce  of  Christianity,  and  of 
conventional  law,  establishing  a  general  exchange  of  prisoners, 
rank  for  rank,  and  giving  protection  to  cartel  ships  for  that  pur- 
pose. It  is  a  practice  of  no  veiy  ancient  introduction  among  the 
states  of  Europe,  and  it  was  not  of  very  familiar  use  in  the  a^  of 
Grotius,  and  it  succeeded  the  elder  practice  of  ransom.    From  the 

{a)  The  ienie  of  juitice,  In  rcipect  to  Bhipwrecfci  »nd  jJtmj,  hu  made  it*  w«y 
into  the  kingdom  of  Siam,  In  Eaitom  India ;  snd  lij  a  treatj  with  the  United  Statet, 
in  April,  1836,  penoni  and  property  In  Americas  veueli,  luffering  thipwreck  ia  the 
Siameae  dominlont,  or  taken  by  piratei  and  bronght  therein,  are  to  be  carefully  pro- 
tected, preterred,  and  mtored.  By  the  treaty  of  commerce  and  na»ig»tion  between 
the  United  Statei  and  Hanover,  Hay  20,  1840,  art.  8,  MsUtance  is  to  be  given  to  ttid 
ihipwrecked  and  stranded  Te«sel«,  and  no  more  than  the  ordinary  salvage  or  duties, 
on  nnladitig  the  cargo  for  repair*  in  sDch  caaet,  ihall  be  demanded.  The  treaty  like- 
wiie  apeciatly  declares,  "  that  the  ancient  and  barbaroue  right  to  wrecks  of  the  aea 
shall  be  entirely  abolished,  with  respect  to  the  property  of  the  •objecti  or  citizens 
of  the  contracting  parties."  Such  a  sllpulatioD  between  two  ciTillied  and  Christian 
nations,  near  the  middle  of  the  10th  ceDtnry,  sound*  oddly,  and  might  a*  well  hare 
been  spared. 

1  See  Lawrence's  Wheaton,  App.  2;     Chew,  lb.  1101;  and  with  Japan,  11  id. 
Trealle*  of  the  United  State*  with  Borneo,    COT,  art.  S. 
10  U.  8.  St.  at  L.  909,  art.  8;  with  Lew- 
[14] 
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extracts  which  Dr.  Robinson  (&)  gives  from  Bellus,  who  was  a 
judge  or  assessor  in  the  annies  of  Charles  V.  and  Philip  II.,  he 
concludes  that  no  practice  so  general,  and  so  &tvorable  to  the 
conduct  of  prisoners,  as  a  public  exchange  in  time  of  war,  was 
known  in  the  16th  century,  (c)  The  private  interest  of  the 
captor  in  bis  priaoner,  and  his  right  to  clum  raoBom  money,  con- 
tinued through  that  period  i  and  the  practice  of  ransom,  founded 
on  the  right  of  property  claimed  by  the  captor,  succeeded  to  the 
Greek  and  Roman  practice  of  killing  prisoners,  or  selling  them 
as  slaves. 

The  onstom  of  admitting  resident  ministeis  at  each  sovere^'s 
court  was  another  important  improvement  in  the  secarity 
and  facility  of  national  intercourse ;  ((f)  and  this  led  *to  *]5 
the  settlement  of  a  great  question,  which  wag  very  fre- 
quently discussed  in  the  16th  and  16th  centuries,  concerning  the 
inviolability  of  ambftssadors.  It  became  at  last  a  definitive  prin- 
ciple of  public  law,  that  ambassadors  were  exempted  from  all 
local  jurisdiction,  civil  and  criminal ;  though  lA)rd  Coke  consid- 
ered the  law  in  his  day  to  be,  that  if  an  ambassador  committed 
any  crime  which  was  not  merely  malum  prohibitum,  he  lost  his 
privilege  and  dignity  as  an  ambassador,  and  might  be  punished 
aa  any  other  private  alien,  and  that  he  was  even  bound  to  answer 
civilly  for  his  contracts  that  were  good,  jure  ffentium.  (a)  ^ 

Thus  stood  (he  law  of  nations  at  the  age  of  Grotius.    It  had 

{b)  3  Bob.  Adm.,  Appendix  A. 

(c)  Wben  Sit  Bl^ud  Hawkina,  In  hla  *nned  thtp  Dainty,  «u  captured  in  the 
South  Sea,  after  a  deiperate  engageineDt,  Id  15H,  the  SpanUh  commander,  Don 
Beltran,  an  officer  of  great  gallantry,  coortei;,  and  homanitj,  claimed,  neverthelcM, 
a  proper^  in  hii  prisoner,  and  the  right  to  a  raneom.  Callender't  Voyages,  ii.  126, 
184.  The  cQitom  of  enilavlng  priaonert  of  war  wa«  continned  hi  Europe  down  to 
the  ISth  oentnry,  and  wa»  then  extlngnighed,  though  auerted  eren  by  Grrotiui,  De 
Jure  Belli,  lib.  3,  c.  7,  to  be  confonnabte  to  the  law  of  nationi.  It  was  discontinued 
under  the  Influence  of'  ChriicianltT,  though  the  right  to  the  ransom  of  prisoners  as 
the  subject*  of  properly  was  continued  to  a  much  later  period. 

{d)  Ferdinand  the  Catholic  1*  said  to  have  iutroduced  the  practice  of  resident 
ministers.  Preacott's  Hist,  of  Ferdinand  and  Isabella,  L  SG2.  The  right  of  sending 
public  miuiiters  to  the  confederate  states,  and  to  foreign  states,  is  preserred  to  all 
the  princes  and  stales  composing  the  present  Germanic  Confederation  (1844),  and  so 
it  i*  in  that  of  the  Swiss  Cantons ;  but  Che  pririlege  is  wisely  taken  away  from  the 
•ereral  states  by  the  Constitution  of  the  United  Statet  of  America. 

(a)  4  Intt.  les. 

1  Uagdaletia  Steam  Hit.  Co.  v.  Martin,  3  El.  ft  El.  H ;  Taylor  t>.  Best,  14  C.  B. 
487. 
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been  resoned,  to  a  very  oonsidetablQ  extent,  horn  the  cruel 
usages  and  practices  of  the  barbarians.  It  had  been  restored  to 
Bome  degree  of  soience  and  civility  by  the  influence  of  Chris- 
tiaoity,  the  stady  of  the  Roman  law,  and  the  B^Hrit  of  commerce. 
It  had  grown  in  value  and  efficacy,  from  the  intimate  connection 
and  constant  interooorse  of  the  modem  nations  of  Europe,  who 
were  derived  from  a  common  origin,  and  were  governed  by 
similar  institntions,  manners,  laws,  and  rel^;ion.  But  it  was 
atill  in  a  state  of  extreme  disorder,  and  its  principles  were  little 
known,  and  less  observed.  It  consisted  of  a  series  of  andigested 
precedents,  without  order  or  authority.  Grodus  has,  therefore, 
been  justly  considered  as  the  fetber  of  the  law  of  nations.  He 
arose  like  a  splendid  luminary,  dispelling  darkness  and  confudon, 
and  imparting  light  and  security  to  the  intercourse  of  nations.  It 
is  said  by  Barbeyrao,  (()  that  Lord  Bacon's  works  first  suggested 
to  Orotius  the  idea  of  reducing  the  law  of  nations  to  tbe  certainty 
and  precision  of  a  regular  science.  Grotius  has  himself  fully  ez- 
phdned  the  reasons  which  led  him  to  nndertake  his  neoessary,  and 
most  useful  and  immortal  work,  {c)  He  found  the  seaUment 
universally  prevalent,  not  only  among  the  vulgar,  but 

*  16    among  men  of  reputed  wisdom  and  learning,  that  war  *  was 

a  stranger  to  all  justice,  and  that  no  commonwealth  could 
be  governed  without  injustice.  The  saying  of  Euphemos  in 
Thucydides,  he  perceived  to  be  in  almost  every  one's  month,  that 
nothing  which  was  useful  was  unjust.  Many  persons,  who  were 
friends  to  justice  in  private  life,  made  no  account  of  it  in  a 
whole  nation,  and  did  not  consider  it  as  applicable  to  rulers.  He 
perceived  a  horrible  licentiousness  and  cruelty  in  war,  through- 
out the  Christian  world,  of  which  barbarians  might  be  ashamed. 
When  men  took  up  arms,  there  was  no  longer  any  reverence  for 
law,  either  human  or  divine ;  and  it  seemed  as  if'  some  mal^- 
nant  fury  was  sent  forth  into  the  world,  with  a  general  license 
for  the  commissioD  of  aU  manner  of  wickedness  and  crime,  (a) 

The  object  of  Grotius  was  to  correct  these  false  theories  and 
pernicious  maxims,  by  showing  a  community  of  sentiment  among 
the  wise  and  learned  of  all  nations  and  ages,  in  favor  of  the 
natural  law  of  morality.  He  likewise  undertook  to  show  that 
justice  was  of  perpetual  obligation,  and  essential  to  the  well-being 

{b)  Puff.  tec.  39.  (e)  Proleg.  De  Jnr.  BeL 

(a)  Proleg.  lec  3  and  28. 
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of  evety  society,  and  that  the  great  commonwealth  of  nattona 
stood  in  need  of  law,  and  the  observance  of  &ith,  and  the  prac- 
tice of  jastice.  His  object  was,  to  digest  in  one  Bystematic  code 
the  principles  of  publio  ligbt,  and  to  supply  authorities  for 
almost  every  case  in  the  conduct  of  nations ;  and  he  had  the 
honor  of  redooing  the  law  of  nations  to  a  system,  and  of  produc- 
uig  a  work  which  has  been  resorted  to  as  the  standard  of  author- 
ity in  every  succeeding  age.  The  more  it  is  studied,  the  more 
will  our  admiration  be  excited  at  the  consummate  execution  of 
the  plan,  and  the  genius  and  erudition  of  the  author.  There 
was  no  system  c£  the  kind  extant  that  had  been  produced  by 
the  ancient  philoaophere  of  Greece,  or  by  the  primitive  Chris- 
tians. The  work  of  Aristotle  on  the  rights  of  war,  and  the 
writings  of  the  Romans  on  their  fecial  law,  had  not  survived  the 
wreck  of  ancient  literature ;  and  the  essays  of  some  learned 
modems  on  publio  law  were  *  most  imperfect,  and  exceed-  *  17 
ingly  defective  in  iUustrataons  from  history,  and  in  omit- 
ting to  place  their  decisions  upon  the  true  foundations  of  equity 
and  justice,  (a)  Grotaus,  therefore,  went  purposely  into  the 
details  of  history  and  the  usages  of  nations,  and  he  resorted  to 
the  works  of  philosophers,  historians,  orators,  poeta,  oivilians, 
and  divines  for  the  materials  out  of  which  the  science  of  public 
morality  shoold  be  formed  ;  proceeding  on  the  principle,  that 
when  many  men,  at  different  times  and  places,  unanimoasly 
afSnned  the  same  thing  for  truth,  it  ought  to  be  ascribed  to 
some  universal  cause.  (&)  His  unsparing  citation  of  authorities, 
in  support  of  what  the  present  age  may  consider  very  plain  and 
undisputed  truths,  has  been  censured  by  many  persons  as  detracts 
log  from  the  value  of  the  work.  On  the  other  hand,  the  support 
that  he  gave  te  those  truths,  by  the  concurrent  testimony  of  all 
nations  and  i^es,  has  been  justly  supposed  to  contribute  to  that 
reverence  for  the  principles  of  international  justice  vrhicb  has 
unce  distinguished  the  European  nations. 

Among  the  disciples  of  Grotius,  Puffendorf  has  always  held 
the  first  rank.  His  work  went  more  at  large  into  the  principles 
of  natural  law,  and  combined  the  science  of  ethics  with  what 
may  be  more  strictly  called  the  law  of  nations.    It  is  copious  in 

(a)  Fnleg.  at  Grot  tec.  SO,  87,  88. 

(()  Omni  salem  In  re  ooiMenilo  omolam  geatinm  lex  nktur*  pntutda  «tt.  Cic 
Thk.  Diflp.  lib.  1,  c.  18. 

TOI.I.-2  [17] 
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detail,  but  of  very  little  practical  Talae  in  teachiDg  iu  vhat  the 
law  of  QatioDs  is  at  this  day.  It  in  rather  a  treatise  on  moral 
philosophy  than  on  international  law  j  and  the  same  thing  may 
be  said  of  the  works  of  Wolfius,  Burlamaqui,  and  Kutherforth. 
The  summaiy  of  the  law  of  nations,  by  Professor  Martens,  is  a 
treatise  of  greater  practical  utility,  but  It  is  only  a  very  partial 
view  of  the  system,  being  confined  to  the  customary  and  conven- 
tional law  of  the  modem  nations  of  Europe,  (e)  Bynkemhoek's 
treatise  on  the  laws  of  war  has  been  received  as  of  great  author^ 
ity  on  that  particular  branch  of  the  science  of  the  law  of 
*  18  nations,  and  the  subject  is  by  him  ably  and  copiously  *  dis- 
cussed. The  work  is  replete  with  practical  illustration, 
though  too  exclusive  in  its  references  to  the  ordinances  of  his 
own  eountrj-  to  render  his  authority  very  unquestionable.  The 
most  populai-  and  the  most  elegant  writer  on  the  law  of  nations 
is  Vattel,  whose  method  baa  been  greatly  admired.  He  pro- 
fessed to  have  followed  the  voluminous  work  of  Wolff  on  the 
Law  of  Nature  and  Nations,  and  to  be  enlightened  and  guided 
by  his  learning,  with  much  improvement  upon  the  doctrine  and 
arrangement  of  his  great  master.  He  has  been  cited,  for  the 
last  half-century,  more  freely  than  any  one  of  the  public  jurists ; 
but  he  is  very  deficient  in  philosophical  precision.  His  topics 
are  loosely  and  often  tediously  and  diffusively  discussed,  and 
he  is  not  sufficiently  supported  by  the  authority  of  precedents, 
which  constitute  the  foundation  of  the  positive  law  of  nations. 
There  is  no  work  which  combines,  in  just  proportions  and  with 
entire  satisfaction,  an  accurate  and  comprehensive  view  of  the 
necessary  and  of  the  instituted  law  of  nations,  and  in  which 
principles  are  sufficiently  supported  by  argument,  authority,  and 
example,  y    Since  the  ^e  of  Grotius,  the  code  of  war  has  been 

{«)  Wtie&tOD,  In  liii  Hiitoiy  of  the  Law  of  NaUoDi,  edit.  N.  T.  1&16,  uy*  tbat  tb« 
treatise  of  Martens,  of  wlijch  a  tliird  edition  in  Francb  appeared  In  1S2I,  PNcit  da 
Droit  des  Gem  Modemeg  de  I'Enrope  fond^  inr  lei  Tralt&  et  I'Utage,  ha*  become  a 
jostle  etteemed  manoal  of  the  idenca. 

yi  The  moit    conaldenble   additioni  International,  which  are   giTCO    in    the 

to  (he   literature  of  international    law  Rerue  de  Droit  International.    While  it 

aince  1873  are  the  work  of  Hall,  already  caanot  be  Mid  that  the  modiflcationi  and 

cited,  the  diacosaionB  of  vntiouB  queations  amelioratlonB  of  international  law  adro- 

of  Intenialional  law  fotmd  in  the  RcTne  caled  in  these  writings  hare  become  a 

de  Droit  Intematiooal,  and  the  raporti  of  purl  of  the  law,  yet  there  can  be  no  doubt 

the  meeting!  o(  the  Imtitat  de  Droit  that  ancli  writing!  and  diicuHiotis  will 
[18] 
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-vastly  eulaigsd  and  impToved,  and  ita  rights  better  deBned,  and 
its  Beveiitiea  greatly  mit^ted.  The  r^hte  of  maritime  capture, 
the  principles  of  the  law  of  prize,  and  the  duties  and  privileges 
of  neutrals,  have  grown  into  veiy  important  titles  in  the  system 
of  oatioQal  law.  We  now  appeal  to  more  accurate,  more  au- 
thentic, more  precise,  and  more  commanding  evidenoe  of  the 
rules  of  public  law,  by  s  referenoe  to  the  decisions  of  those  tri- 
bunals to  whom,  in  every  country,  the  administration  of  that 
branch  of  juri£|>rudenoe  is  specially  intnuted.  We  likewise 
appeal  to  the  ofi&cial  docomente  and  ordinanoes  of  particular 
atatee,  which  have  professed  to  reduce  into  a  systematic  code,  for 
the  direction  of  their  own  tribunals,  and  for  the  information  of 
foreign  powers,  the  law  of  nations  on  those  punts  which  relate 
particularly  to  the  rights  of  commerce  and  the  duties  of  nen- 
trality.  But  in  the  absence  of  higher  and  more  authoritative 
sanctions,  the  ordinances  of  foreign  states,  the  opinions  of  emi- 
nent statesmen,  and  the  writings  of  distinguished  juriats  are 
regarded  as  of  great  oonsideration  on  questions  not  settled  by 
conventional  law.  In  eases  where  the  principal  juristA  agree, 
the  presiunption  will  be  very  great  in  favor  of  the  aolidity 
of  their  *  maxims  j  and  no  civilized  nation  that  does  not  *  19 
arrogantly  set  all  ordinary  law  and  justice  at  defiance  will 
venture  to  disregard  the  uniform  sense  of  the  established  writers 
on  international  law.  England  and  the  United  States  have  been 
equally  disposed  to  acknowledge  the  authority  of  the  works  of 
jurists  writing  professedly  on  public  law  and  the  binding  force 
of  the  general  usage  and  pnictioe  of  nations,  and  the  still  greater 
respect  due  to  judicial  decisioos  recognizing  and  enforcing  the 
law  of  nations.'  In  all  onr  foreign  negotiations  and  domestic 
discussions  of  questions  of  national  law  we  have  paid  the  most 
implicit  respect  to  the  practice  of  Europe  and  the  opinions  of 
her  moat  distinguished  civilians.  In  England,  the  report  made 
in  1758,  to  the  king,  in  fmswer  to  the  Prussian  memorial,  is  very 
satasfactoty  evidence  of  the  obedience  shown  to  thp  great  stand- 
ing aubhorities  on  the  law  of  nations,  to  which  I  have  alluded. 

1  WbMton,  Dttiw'i  note  II. 


proTo  k  cotuidermble  Influence  fn  ihftptng;    m  conaldenttion  mnd  determlnatioD  of  the 
the  deTelopment  of   tha  law,  when  cir-     polnti  iDTolved. 
cnnwUnee*  Hue  which  force  uatloni  to 
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And  in  a  ease  vhich  oama  before  Lord  Mansfield,  in  1764,  in  the 
K.  B.,(a)  he  referred  to  a  decision  of  Lord  Talbot,  vho  had 
declared  that  the  lav  of  nations  was  to  be  collected  from  the 
practice  of  diffiereot  nations  and  the  authority  of  writers;  and 
who  had  aigned  from  suoh  auUiorities  as  Grotius,  Barbejrac, 
Bynkershoek,  Wicqaefort,  &c.,  in  a  case  where  British  authority- 
was  silent.  The  most  celebrated  collections  and  codes  of  mari- 
time  law,  snch  as  the  Cotuolato  del  Mar«,  the  laws  of  Oleron, 
the  laws  of  the  Hanseatic  le^ne,  and,  above  all,  the  marine 
ordinances  of  Louis  XIV.,  are  also  referred  to  as  containing 
the  most  authentic  evidence  of  the  immemorial  and  cnstomary 
law  of  Europe,  y^ 

The  dignity  and,  importance  of  this  branch  of  jmisprudence 
cannot  fait  to  recommend  it  to  the  deep  attention  of  the  student ; 
and  a  thorough  knowledge  of  its  principles  is  necessary  to  law- 
yers and  statesmen,  and  highly  ornamental  to  every  scholar  who 
wishes  to  be  adorned  with  the  accomplishments  of  various  team- 
ing.   Many  questions  arise  in  the  course  of  commercial 

*  20  transactions  which  require  for  *  their  solution  an  accurate 

acquaintance  with  the  conventional  law  of  Europe  and 
the  general  doctrines  of  the  prize  tribunals.  Though  we  may 
remain  in  peace,  there  is  always  war  n^ng  in  some  part  of  the 
globe,  and  we  have  at  the  present  moment  (a)  neutral  rights  to 
exact,  and  neutral  duties  to  perform,  in  the  course  of  our  Medi- 
terranean trade,  and  in  the  trade  to  the  Brazils,  and  along  the 
shores  of  the  Pacific.  A  comprehensive  and  scientific  knowl- 
edge of  international  law  is  highly  necessary,  not  only  to  law- 
yers practising  in  our  commercial  ports,  bat  to  every  gentieman 
who  is  animated  by  liberal  views  and  a  generous  ambition  to 
assume  stations  of  high  public  trust.  It  would  be  exceedingly 
to  the  discredit  of  any  person  who  should  be  called  to  take  a 
share  in  the  councils  of  the  nation,  if  he  should  be  found  defi- 
cient in  the  great  leading  principles  of  this  law  ;  and  I  think  I 
cannot  be  mistaken  in  considering  the  elementary  learning  of  the 
law  of  nations,  as  not  only  an  essential  part  of  the  education  of 
(a)  Triqnet  v.  B&th,  3  Bnrr.  1478.  (a)  Norerober,  1824. 

yi  Ainoc,  in  hit  Lectorea  od  Intern*-    TrcAdes.     IV.   Diplomatio   docamentt. 
tional  Lav,  glvet  the  following  m  tbe    V.  Deciiiona  of  ti^btuiRla.    And  tee  The 
Boarce*  of  iulematlonBl  law :    I.  Eml-    Queen  v.  Kejn,  3  Ex.  D.  S8. 
nent  writen.     II.  Ancient  Uw*.     UL 
[20] 
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aa  American  lawyer,  but  as  proper  to  be  acattemically  taugbt. 
My  object,  tbeiefore^  in  some  succeediog  lectures  will  be  to  dis- 
euss  all  the  leading  points  arising  upon  the  rights  and  duties  of 
D&tiona  in  the  seTerel  idations  of  peace,  of  war,  and  of  nea- 
tnOit^. 

[21] 
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•21  •LECTURE    II. 

OP  THE  BIGHTS  AND  DOTIBS  OP  NATIONS  IN  A  STATE  OP  PEACE. 

A  YTBW  of  the  lighte  and  duties  of  natiocs  in  peaco  will  lead 
ua  to  examiDe  the  grounds  of  uational  independence,  the  extent 
of  territorial  jurisdiction,  the  rights  of  embassy  and  of  commer- 
cial intercourBe. 

1.  Right  of  Interfereno«  wltb  other  Btstaa.  —  Xations  are  equal 
in  respect  to  each  other,  and  entitled  to  claim  equal  considenir 
tion  for  their  rights,  whatever  may  be  their  relative  dimensions 
or  strength,  or  however  greatly  they  may  differ  in  government, 
religion,  or  manners.  This  perfect  equality,  and  entire  inde- 
pendence of  all  distinct  states,  is  a  fundamental  principle  of 
public  law.  It  is  a  necessary  consequence  of  this  equality  that 
each  natiou  has  a  right  to  govern  itself  as  it  may  think  proper, 
and  no  one  nation  is  entitled  to  dictate  a  form  of  government 
or  religion,  or  a  course  of  internal  policy,  to  another.  No  state 
is  entitled  to  take  cognizance  or  notice  of  the  domestic  admicia- 
tration  of  another  state,  or  of  what  passes  within  it  as  between 
the  government  and  its  own  subjects,  (a)     The  Spaniards,  as 

(a)  OroUiu,  de  Jnre  Belli  et  Pada,  b.  I,  e.  3,  see.  6;  Vattel,  Droit  des  Oent,  b.  2, 
c  4,  tec.  M;  Rntberfortb'i  In«t.  b.  2,  e.  0.  The  prindple  of  oon-iiiterfeTeiice  with 
the  Internal  policy  and  goverament  of  ottier  (tate*  wu  empbaticallj  declared  hj 
Engluid  and  fiance  ia  the  autnmn  of  1830,  and  new  strength  and  Kiliditj  wer« 
tberebj  giTen  to  national  freedom  and  independence.  But  the  right  of  intervention 
ezista  when  impending  danger  requires  It,  ai  when  it  i«  necenaiy  to  preTMit  aggm- 
•too  b7  prevenliiig  the  dangeroiu  accnmaiation  of  the  meani  of  attack.  An  Inter- 
ference to  preserre  the  balance  of  power  among  neighboring  natiom  it  another 
CBK  of  the  Qtmost  moment  and  difficulty,  and  reqaires  the  moat  grave  and  corapre- 
hensite  conildentlon.  Such  {nterreDtion  has,  within  the  last  two  centuries,  been 
rer;  frequent,  and  led  to  extensive  and  destructive  wars.  But  it  was  necessary  and 
Just  in  some  of  the  Instances,  and  pre.eininentl7  so  with  England  in  1803,  and  with 
Austria  in  1813,  under  the  dangerous  preponderance  and  Inveterate  aggressions  of 
France.  "  No  governments,"  said  General  Washington  (Sparks's  Writings  of 
Washington,  xl.  382),  "ought  to  interfere  with  the  Intemal  concenu  of  another, 
[22] 
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Vattel  observes,  violated  all  rules  of  right,  when  they  set  ap  a 
taibaoal  of  their  own  to  judge  the  Inca  of  Peru  aooording  to 
fcbeir  laws.  If  he  had  broken  the  law  of  nntiona  *  la  respect  *  22 
to  them,  they  would  have  bad  a  right  to  punish  him ;  but 
when  they  nndertook  to  judge  of  the  merits  of  hia  own  interior 
administration,  and  to  try  and  punish  him  for  acts  committed  in 
the  course  of  it,  they  were  guilty  of  the  grossest  injustice.  No 
nation  had  a  contention  within  itself,  but  the  ancient  Romans, 
with  their  usual  insolence,  immediately  interfered,  and  with  pro- 
fband  duplicity  pretended  to  take  part  with  the  oppressed  for 
the  sake  of  justice,  though  in  reality  for  the  purpose  of  dominion. 
It  was  by  a  violation  of  the  right  of  national  independence  that 
they  artfully  dissolved  the  Aohioan  le^ue,  and  decreed  that  each 
member  of  the  confederacy  should  bo  governed  by  its  own  laws, 
independent  of  the  general  authority,  (a)  But  so  suiprisingly 
loose  and  inaccurate  were  the  theories  of  the  ancients  on  the 
subject  of  natioQal  independence,  that  the  Greeks  seem  never  to 
have  questioned  the  tight  of  one  state  to  interfere  in  the  internal 
concerns  of  another.  (&)  We  have  several  instances  within  time 
of  memory,  of  unwarrantable  and  flagrant  violations  of  the  inde- 
pendence of  nations.  The  interference  of  Russia,  Pruaaia,  and 
Austria  in  the  internal  government  of  Poland,  and  first  dis- 
membering it  of  large  portions  of  its  territory,  and  than  finally 
overturning  its  constitation,  and  destroying  its  existence  as  an 
independent  power,  was  an  ^gravated  abuse  of  national  right. 
There  were  Boveral  cases  which  preceded  or  which  arose  during 
the  violence  of  the  French  Revolution  which  were  unjustifiable 
invaMons  of  the  rights  of  independent  nations  to  prescribe  their 
own  forms  of  government,  and  to  deal  in  their  diacretion  with 
their  owa  domestio  concerns.  Among  other  instances,  we  may 
refer  to  the  invauon  of  Holland  by  the  Prussian  arms  in  1787, 
and  of  France  by  the  Prussian  arms  in  1792,  and  of  wars 
fomented  or  declared  against  all  monarchical  forms  of 
government  by  the  French  rulers  during  *the  early  and    *23 

aapt  Jir  fta  mearUy  of  what  ii  due  to  Aemtelva."  Wmr  maybe  enga;^  In  behalf 
of  onr  nei^bon,  if  It  be  »ery  certain  that  we  miMt  inffer  by  their  rata.  Tub 
ret  agttnr,  pariea  qnnm  proximiu  ardet.  Beinecc,  Elem.  Jur,  NaL  et  Gent.  b.  3, 
c  9.  KC  107. 

(a)  Livy.b.  83,  cdO;  Flonu,  b.  S,  c.  T;  Monteiq.  Conjld.  mr  let  Caniei  de  1ft 
Qraud.  de«  Rora.  c.  6. 

{b)  Hitford'i  HItt.  of  Greece,  r.  I2T. 
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more  intemperate  stages  of  tlieir  revolution.  We  may  cite  also 
the  invasion  of  Kaples  by  Austria  in  1821,  and  the  invasion  of 
Spain  by  France  in  1828,  under  the  pretext  of  putting  down  a 
dangerous  spirit  of  internal  revolution  and  refonn,  as  instances 
of  tbe  same  violation  of  the  absolute  equality  and  independence 
of  nations,  (a)  ' 
Every  nation  has  an  undoubted  right  to  provide  for  its  own 

(a)  The  Britiah  gOTeroiDait  declined  being  &  party  to  tfae  promnlgAted  doctrinea 
and  proceedings  of  the  congreM  o(  the  greet  poven  of  continental  Etirope  at  Trop- 
pan  and  Laybach  In  1S2I,  and  at  Verona  in  1S2S,  and  which  gave  aanctlon  to  the 
luvaaioD  of  Naplei  and  Spain.  It  waa  not  anppoted  by  Great  Britain  that  there 
exltted  in  either  ot  thoM  InataDcea  a  caae  of  auch  direct  and  imminent  danger  to 
the  aafety  of  other  statea,  aa  to  warrant,  npon  piindptea  of  iatematianal  law,  a  for- 
^le  interference.  The  allied  toverelgni  who  aaaembled  at  I^bach  and  Vowna 
do  not  appear  to  hare  differed  ewentially  with  Great  Britain  aa  to  the  general  priit- 
cdplea  which  on^t  to  regulate  the  interference  of  other  atatea  in  the  bteraal  affair* 
of  Naples  and  Spain,  bnt  they  differed  in  the  applicatioti  of  thoae  prlnciplei  to  the 
caaes  before  them.  They  Jiutifled  th^  interference  on  the  ground  that  It  waa 
"neceasary  for  protecting  Italy  from  a  general  inaurrection,  and  the  neighboring 
atatei  from  the  moat  imminent  danger* ; "  "  that  there  eziated  a  vaat  conapiracy 
againtt  all  eatabllahed  power,  and  against  all  thoae  riglita  conaecrated  by  that  aocinl 
order  under  which  Europe  bad  enjoyed  to  many  centorie*  of  glory  and  happine**." 
"That,  in  retpecting  the  righta  and  independence  of  all  lej^timate  power,  they 
Kgarded  a*  diaavowed  by  the  principle*  wlilch  conititnte  the  public  right  of  Europe, 
all  pretended  refonn  operated  by  reTolt  and  open  hoatility."  Their  object  waa'to 
protect  the  peace  of  Europe  "  againat  those  dlsasttons  attempta  which  would  spread 
the  horror  of  tmlrersal  anarchy  orer  the  dvlllied  world ; "  "  againat  a  fanatldani 
for  innovation,  which  would  aoon  hare  rendered  the  existence  of  any  public  order 
whatever  problematical."  "  That  they  were  far  from  wishing  to  prolong  this  In- 
terference beyond  the  limit*  of  strict  neceatity,  and  would  ever  preacribe  to  th«m- 
aelvei  the  preaerratlon  of  the  independence  and  of  the  right*  of  each  state."  Cir- 
cular Despatch  and  Declaration  of  the  Sovereigna  of  Anatria,  Biusia,  and  Frnsaia, 
Laybach,  Blay,  1821 ;  Annual  Register  for  1B21,  p.  599.  The  quadruple  alliance  In 
18S4,  between  France,  Spain,  Great  Britain,  and  Portugal,  waa  made  fur  the  purpoae 
of  putting  an  end  to  a  war  In  regard  to  the  iucce**ion  to  the  crown  of  Portugal, 
waged  between  the  Emperor  Don  Pedro,  contending  for  tfae  right*  of  the  Queen  of 
Portugal,  Donna  Maria  IL,  and  the  Infante  Dom  Miguel,  who  had  uaurped  the 
throne,  and  also  for  the  purpose  of  expelling  from  the  Peninsula  the  Infante  Don 
Carlos,  who  disputed  with  Queen  Isabella  IL  the  succession  to  the  crown  of  Spain, 
and  is  another  instance  ot  Interference  with  the  internal  ooneems  of  nations.  Tlie 
object  of  the  Interference  and  quadruple  alliance  waa  eOected  by  the  exptilaiou  of 
the  two  Infantes.  So  far,  the  armed  interference  in  this  caae  went  on  the  momen- 
tous questions  of  dynas^  and  ancceaslou,  and  on  the  ptatance  of  putting  an  end  to  a 
destmctlTe  and  interminable  dvil  war. 

I  Tlie  origin  of  the  doctrine  of  equality  Abdy'i  Kent,  c.  S,  pp.  46-88;  Wheal, 

will  be  found  clearly  explained  in  Maine,  pL   2,  c.   1,    Lawrence's  note   £3,   and 

Anc  I«w,  c*.    For  a  historical  sketch  addenda,  p.  90S;    Wheat.   Dana's  note 

brought  down  to  the  present  dnie,  *ee  41. 
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safety,  aad  to  take  due  precaution  againet  distant  as  well  as 
impending  danger.  The  right  of  eelf-preservation  is  paramonnt 
to  all  other  conjuderationa.  (5)  A  rational  fear  of  an  imminent 
danger  is  said  to  be  a  justifiable  cause  of  war.  Fosse  vicinnm 
impediri,  ne  in  suo  solo,  sine  alia  causa  suaqae  evident!  utilitate, 
munimentum  nobis  propinquum  extruat,  ant  aliud  quid  &oiat, 
Dude  juata  formido  periculi  oriatur.  (c)  The  danger  must  be 
great,  distinct,  and  imminent,  and  not  rest  on  vague  and  uncer- 
tain sospicion.  The  British  government  ofEcially  declared  to 
the  allied  poweis  in  1821,  (d)  that  no  government  was  more  pre- 
pared than  their  own  "  to  uphold  the  right  of  any  state  or  states 
to  interfere,  where  their  own  security  or  esBential  interests  were 
seriously  endangered  by  the  internal  transactions  of  another 
state ;  that  the  assumption  of  the  right  was  only  to  be  justifed 
by  the  strongest  necessity,  and  to  be  limited  and  regulated 
thereby ;  that  it  could  not  receive  a  general  and  indiscriminate 
application  to  all  revolutionary  movements,  without  reference  to 
their  immediate  bearing  upou  some  particular  state  or  states; 
that  its  exercise  was  an  exception  to  genera!  principles  of  the 
greatest  value  and  importance,  and  as  one  that  only  properly 
grows  out  of  the  circumstances  of  the  special  oase,  —  and  excep- 
tions of  this  descriptJOQ  could  never,  without  the  utmost  danger, 
be  so  fiu  reduced  to  rule  as  to  be  incorporated  into  the  ordinary 
diplomacy  of  states,  or  into  the  institutes  of  the  law  of 
nations."  *  The  limitation  to  the  right  of  interference  •  24 
with  the  internal  conoems  of  other  states  was  defined  in 
this  instance  with  uncommon  precision;  and  no  form  of  civil 
government  which  a  nation  may  think  proper  to  prescribe  for 
itself  can  be  admitted  to  create  a  case  of  necessity  justifying  an 
interference  by  force ;  for  a  nation  under  any  form  of  civil  policy 
which  it  may  choose  to  adopt  is  competent  to  preserve  its  faith, 
and  to  maintain  the  relations  of  peace  and  amity  with  other 
powers. 
It  is  sometimes  a  very  grave  question,  when  and  how  far  one 

(A)  Vftttel,  b.  S,  c.  4,  le*!.  49,  GO ;  Elaber,  Droit  dei  0«n«,  c  1,  p.  76;  Grodiu, 
b.2.cl. 

(e)  Haber  de  Jure  Civlutit,  lib.  8,  c.  7,  tec.  4. 

{d)  Lord  Caatlere^b's  Clrenlu  Deapatch  of  JaiiiiArr  19,  1821,  and  of  Mmj,  1828. 
Anniul  Begitcer,  1st.  Public  DocnmenU.  Bee  klio  Mr.  BecreUrj-  Cuming'* 
Commnnlcatloni  In  Junlsry  Md  Uucb,  1B28.    Anmial  Regiiter,  IxH  Poblio  Doo 
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nation  has  a  tight  to  assist  the  subjecto  of  another,  who  have 
revolted,  and  implored  that  assistauoe.  It  ia  said  (a)  that  as- 
sistance may  be  afforded,  consistently  with  the  law  of  nations,  in 
estreme  cases,  as  when  mlers  have  violated  the  principles  of  the 
social  compact,  and  given  juat  cause  to  their  subjects  to  consider 
themselves  discharged  from  their  allegiance.  Vattel  mentions 
the  case  of  the  Prince  of  Orange  as  a  justifiable  interference, 
because  the  tyranny  of  James  It.  had  compelled  the  English 
nation  to  rise  in  their  defence,  and  call  for  his  assistance.  The 
right  of  interposition  must  depend  upon  the  special  circumstances 
of  the  oaae.  It  is  not  suBceptil>le  of  precise  limitations,  and  is 
extremely  delicate  in  the  application.  It  must  be  submitted  to 
the  guidance  of  eminent  discretion,  and  controlled  by  tlie  princi- 
ples of  justice  and  sound  policy.  It  would  clearly  be  a  violation 
of  the  law  of  nations  to  invite  subjects  to  revolt  who  were 
under  actual  obedience,  however  just  their  complaints;  or  to 
endeavor  to  produce  discontents,  violence,  and  rebellion  in 
neighboring  states,  and,  under  color  of  a  generous  assistance, 
to  consummate  projects  of  ambition  and  dominion.  The  most 
unexceptionable  precedents  are  those  in  which  the  interference 
did  not  take  place  until  the  new  states  had  actually  been  estab- 
lished, and  sufficient  means  and  spirit  had  been  displayed 
*  25    to  excite  a  confidence  *  ia  their  stability,  (a}  ^    The  assist- 

(a)  Vattel,  b.  2,  c  4,  kc.  56;  Rutherfortb,  b.  2,  c.  0.  See  bUo  GroUoi,  lib.  2, 
c26,«ec.  8;  Pnfl.  b,  8,  c.  8,  nee.  14.  The  American  Secrelarjof  BtKEe(Ur.  Wefaater), 
In  hit  letter  to  Lord  AihbDrton,  of  April  21,  1841,  declarea,  tb&t  it  wu  "  a  manUeat 
and'  groM  imt>roprie^  for  iadlTiduala  to  eogage  [n  the  dTfl  cooflicti  of  other  itats^ 
and  thua  to  be  at  war,  while  their  govemmeDt  ii  at  peace ; "  and  that  "  the  lalutarjr 
doctrine  of  non-laterreDtion  bj>  one  nation  with  the  aBhin  of  oChen  li  liable  to  be 
Msentiallj'  Impaired,  If,  while  the  govemnient  refrain!  from  interfereDoe,  inteiference 
la  itill  allowed  to  iti  aubjecta,  hgdiridiiallr  or  In  maaiea ; "  and  that  "  tbe  United 
Scatea  hare  been  the  Orit  among  ciTilized  natloni  to  enforce  the  obaerronce  of  the 
juat  rule  of  nentralltj'  and  peace,  bj  tpecial  and  adequate  legal  enactments  againat 
allowing  IndiTidaali  to  make  war  on  their  own  authority,  or  to  mingle  tbemtelret 
in  the  belligerent  operation*  of  other  nationi." 

(a)  The  Comm.  Pinbelro-Ferrelra,  in  bU  Coma  de  Droit  Public,  ii.  «,  7,  Tery 
decidedly  jwdflet  the  recognition,  when  the  rerolted  people  hare  acquired  inch 
■lability. 

■  See,  aa  to  interrentfon,  the  elaborate  NouTellea  Caitw*  Cflibrea,  L  870  d  mq. 

diacnuion   in  Lawrence's  Contfflentalre  Hiiloriciu.inbia  LetteraanlntematioDal 

etc.  de  B.  WbeatOQ,  t.  i,  pL  2,  c.  1,  IIL  Law,  ta;«  that  It  ia  a  quoation  of  policy 

tt  aef.,-   {Hall,  Int.  Law,  pt.  2,  c.  T;j  quite  oatiide  the  law.    "  lu  eaaenoe  ii 

Hallcck,  Int.  Law,  c  8,  f  20 ;  Martena,  illegality,  and   ita   jiutification   la   lUO- 

[26] 


ny  Google 


LECT.   n.]  OF  THE  LAW  OF  KATIONB.  *  25 

anoe  that  Bngland  gave  to  the  United  Netheriands  when  they 
were  struggliDg  against  Spain,  and  the  asaifltance  that  France 
gave  to  this  country  during  the  war  of  our  Revolution,  were 
justifiable  acts,  founded  in  wisdom  and  poUoj.  And  equally 
justifiable  was  the  interference  of  the  European  powers  of  France, 
Great  Britain,  and  Bussia,  in  &yor  of  the  Greeks,  against  the 
Ottoman  Forte,  by  the  treaty  for  the  pacification  of  Greece,  con- 
cluded by  those  three  Christian  powers  in  1827,  and  by  means 
of  which  a  ferocious  and  destructive  war  was  torminated  by  tiie 
independence  of  the  Greek  state  as  a  new  kingdom,  and  a  reeo^ 
nition  of  that  independence  by  the  Ottoman  Porte,  in  1832.  So, 
also,  there  was  a  successful  iaterfsreaoe,  in  1840,  of  four  of  the 
great  European  powers,  Austria,  Great  Britain,  Prussia,  and 
Russia,  in  the  civil,  war  between  the  Ottoman  Porte  and  Mebemet 
Ali,  the  Paoha  of  %ypt.  These,  as  well  as  other  acts  and  pa- 
cifications, have  efEectnally  placed  Tuikey  within  the  pale  of  the 
public  law  of  Europe.  And,  lastly,  there  was  a  memorable  inter- 
ference of  the  five  great  European  powers  in  the  Belgic  revolu- 
tion of  1830,  which  ended  in  the  separation  of  Belgium  from 
Holland,  and  the  establishment  of  the  former  as  an  independent 
state.  The  several  cases  have  given  recent  and  practical  illustrar 
tioa  of  tha  principle  of  international  law,  in  its  application  to  the 

tern."    p.  11.    [Sm,  however,  HkU,  InL  dxxil.  eei.    The  doctrine  fa  iitcideDUlIj 

Law,  m^ra.]      See  HkUeck,  luL  Law,  explained  In  Anitin'i  dxth  lecture  on 

c.  4,  H  ^10-  JDrijprndence,  8d  ed.  286  tf  *C9. 

Beot^tUm  of  tbe  lodqietidenee  of  i  Ai    to   racognliioit   of   beUigveaej', 

nmlled  aUta  Ii  onljr  lawful  wboi  racli  WbeaC  pt.  1,  C.  3,  Dua'i  note  IS,  ind 

independenoa    fa    de   Jmdo    eiUblfahed.  auth.  dt.;x>  Hanurd  (cited  Abdy,  lOB), 

Hiitoricm,  I.  p.  9;  mfia,  n.  (<)  j    lAino*,  clzU.  1606. 

Lect.  on  Int.  Law,  44, 46.]    Bat  the  ttrog-  The  principle  of  the  caiH  at  the  end 

gle  aeedi  not  lo  hsTB  been  formally  aban-  of  note  (>),  m^,  h  followed  Id  Kenneth 

Allied.    WhMt.pt.  1,  o.  9,  Dana'i  note  r.Chavben.UEow.  B8i  JonMv.Oaida 

l«i   HaUeck,  o.  3,  IS  31,  23;    Haneard  del  Bio,  Torn.  &  Bum.  2B7. 
(dted  Abdr,  100),  cbiT.  81 ;  dxxi  1171 ; 

x*  Hall,  Int.  Law,  38,  m;i,  that  recog-  them — the  rehellion  having  proved  nunc- 

nltlon  of  belligeieocy  thould  be  granled  cewfol— therigbt  loconflicatedebttdue 

CHilj  when  It  is  necetMr;  •■  a  matter  of  to   loyal  dtlieni  of  the  United  Sutea, 

■elf-protection  to  the  granting  «late,  'William*  e.  Broflf,  M  U.  8,  176.     See 

The  coDcetiion  of  belligerent  rlghta  geoerallj,  as  to  the  lelaHom  between 

h7  the  United  Btatei  to  the  Confedente  the  United  State*  and  the  *tate*  In  rebel- 

8Ute*didiiotgiTetbemthe*Utn«of  an  lion.    Ford    e.   Burget,    07   U.   B.  6Hi 

fadapeadent  nation,  and  ^   not   glre  Colemui  e.  Tanncsaee,  lb.  609. 
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preserTatioQ  of  the  public  peace  and  Becurit;  of  nations,  aguuBt 
internal  as  well  as  external  violence  and  oppression.  It  has  boen 
well  observed  (()  that  non-interference  is  the  general  rule,  and 
cases  of  justifiable  interference  form  exceptions  limited  by  the 
necessity  of  the  case.  It  was  stated,  on  the  part  of  the  British 
ministry,  in  Parliament,  by  Lord  FahnerstoQ,  in  1847,  as  a  rule 
laid  down  by  writers  on  the  law  of  nations,  that  when  oivil  war 
is  regularly  established  in  a  country,  and  when  iha  nation  is 
divided  into  conflicting  armies  and  opposing  oamps,  the  two 
parties  in  such  war  may  be  dealt  with  by  other  powers  as  if  they 
were  separate  communities,  and  that  such  other  powers  may  take 
part  with  one  side  or  the  other,  according  to  their  sympathies 
and  interests,  just  aa  they  might  in  a  war  between  separate  and 
independent  nations.  Such  interference,  however  justifieUe  and 
safe,  will  be  rare,  and  requires  the  exercise  of  eminent  discretion. 
It  is  not  to  be  doubted  that  the  government  of  the  United  States 
had  a  perfect  right,  in  the  year  1822,  to  consider,  as  it  then  did, 
the  Spanish  Provinces  in  South  America  as  le^timate  powets, 
which  had  attained  sufficient  solidity  and  strength  to  be  en- 
titled to  the  rights  and  privileges  belonging  to  independent 
states,  (c) 

Prior  to  the  recognition  of  the  independence  of  any  of  the 
Spanish  colonies  in  America,  and  during  the  existence  of  the 
civil  war  between  Spain  and  her  colonies,  it  was  the  declared 
polio;  of  the  government  of  the  United  States,  in  recognizing  the 
independence  of  the  Spanish  Amencan  republics,  to  remain  neu- 
tral, and  to  allow  to  each  of  the  belligerent  parties  the  same 
rights  of  asylum  and  hospitality,  and  to  consider  them,  in  respect 
to  the  neutral  relation  and  duties  of  the  United  States,  as  equally 
entitled  to  the  sovereign  rights  of  war  as  against  each  other.  (_d) 
This  was  also  the  judicial  doctrine  of  the  Supreme  Court,  derived 
from  the  policy  of  the  government,  and  seems  to  have  been  re- 
garded as  a  principle  of  lotemational  law.  («) 

(b]  Whetlon's  Element*,  p.  ISO. 

(c)  Preiident'i  HeiMge  to  CongreM  of  Bth  of  Huch,  188%  ud  act  of  CongrcM 
Of  4th  of  Hkj,  1822,  c  63. 

(if)  PTMident'i  MeaMge  to  Congreu  In  1S22. 

[<)  United  Bt»ta  e.  Fftlmer,  8  Whwton,  610,  684;    The  SantiMlmA  Tiinidkd, 

T  Wheston,  288,  S3T.    See  alio  Wklle^  v.  Schooner  liber^,  12  Louitiaiia,  9a    "  TIm 

nidfonn  poUcj  and  practice  of  the  United  State*,  aa  declared  bj  Preiident  Jackitm, 

in  Ui  Ueitage  to  Congreti  of  the  Blit  December,  18S6,  i*  to  aToid  all  Interferoice  in 
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NatioDft  are  at  liberty  to  use  their  own  resources  io  Boch  man- 
ner,  and  to  apply  them  to  such  purposes  as  they  may  deem  best, 
pioTided  they  do  not  violate  the  perfect  rights  of  other  nations, 
nor  endanger  their  safety,  nor  infringe  the  ladispenBable  duties 
of  humanity.  They  may  contract  alliances  with  particular  na- 
tions, and  grant  or  withhold  particular  privilegeB,  in  their  discre- 
tion. By  positive  engagements  of  this  kind,  a  new  class  of  rights 
and  duties  is  created,  which  forms  the  conventional  law  of  nations, 
and  constitutes  the  most  diffusive,  and,  generally,  the  most  im- 
portant, branch  of  public  jurisprudence.  And  it  is  well  to  he 
understood,  at  a  period  when  alterations  in  the  constitutions  of 
govenimenta,  and  revolutions  in  states,  are  familiar,  that  it  is  s 
clear  position  of  the  law  of  nations,  that  treaties  are  not  affected, 
nor  positive  obligations  of  any  kind  with  other  powers  or  with 
creditors  weakened,  by  any  snoh  mutations.  A  state  neither 
loses  any  of  its  rights,  nor  is  discharged  ttom  any  of  its  duties, 
by  a  change  in  the  form  of  its  civil  government.  The  body 
politic  is  still  the  same,  though  it  may  have  a  difierent  organ  of 
communication,  (f)  So,  if  a  state  should  be  divided  in  respect 
to  tetritoiy,  its  r^hts  and  obligations  are  not  impaired ;  and 

dbpiitei  which  merely  relate  to  the  intemkl  goTernment  of  other  natloni,  and  event- 
nallj  to  recognize  the  aatboiitjr  of  the  pre*aUbg  party,  without  reference  to  the 
nwrita  of  the  original  controTeray.  All  qoeatloita  rektiTe  to  the  gOTemmeat  of  for* 
•Ign  nationi,  whether  of  the  old  or  d«w  world,  hare  been  treated  by  the  United 
State*  aa  qneitioni  e/Jact  only,  and  they  have  cantionaly  abstained  from  deddlng 
DpoQ  them,  until  the  deareit  eridence  was  in  their  pouewion  to  enable  them  to  de- 
dde  correctly."  It  waa  further  obeerred,  by  the  American  Secretary  of  State  (Mr. 
Votayth),  in  1SS7,  In  hit  anawer  to  the  Texan  Enroy,  that  in  determining  with  re- 
•pect  to  the  IndependeDce  of  other  conntaiee,  the  United  Statet  hare  never  taken 
the  gualion  <^  right  between  the  contending  partlei  into  contideratlon.  They  have 
deemed  it  a  dictate  of  duty  and  policy  to  decide  upon  tiie  qneatlon  aa  one  offaxl 
merely.  It  belongi  to  the  legislative  or  executive  power  {according  to  the  chancier 
of  the  govemment)  to  leci^nlze  tlie  independence  of  a  people  In  revolt  from  their 
foreign  aoveteign ;  and  tmtU  *uch  acknowledgment  be  made,  conrts  of  Joitice  are 
bound  to  consider  the  ancient  iCate  of  things  as  remaining  unaltered.  City  of  Berne 
B.  Bank  of  England,  Q  Vesey,  847 ;  The  Manilla,  1  Edw.  Adm.  1 ;  Triiarrl  v.  Clem- 
ent, SBIng.  482;  ThompsoUD.  Powles,  2SIm.  IM;  Taylor  d.  Barclay,  lb.  218;  Bose 
e.  Himely,  4  Crancb,  241;  Boyt  v.  Oelston,  18  Johns.  189,  141;  United  State*  v. 
Palmer,  8  Wheaton,  610. 

(/)  Orotins  de  Jnre,  lib.  2,  c.  9,  sec.  S;  Pttff.  Droit  de  la  Nature  et  des  Oens,  par 
Barbeync,  ii.  llv.  8,  c.  12,  sec.  2,  8;  Barlamaqi^,  NaL  and  Pol.  Law,  U.  pt.  4,  c.  9, 
sec  10;  Batherforth's  Instltntes,  b.  2,  c.  10;  Vattel,  b.  3,  tec.  B6;  Protocol  of  the 
five  great  powers  of  AniCrla,  Great  Bilt^n,  France,  Prussia,  and  Bussta,  by  their 
ptenipotentiaries  at  London,  December,  1880,  stated  in  Wheaton't  History  of  the  Law 
of  Nations,  New  Tork,  1846,  pp.  688-6M. 
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*  26    if  they  hare  *  not  been  apportioned  by  special  ^reement, 
those  rights  are  to  be  enjoyed,  and  those  obligations  ful- 
filled, by  all  the  parts  in  common,  (a) 

2.  Jtutedlotton  oT«r  Adjoining  8eu.  • —  The  extent  of  jarisdiction 
over  the  adjoining  seas  is  often  a  question  of  difficulty  and  of  da- 
hious  right.  As  fiu  aa  a  nation  can  conveniently  occupy,  and  that 
occupancy  is  acquired  by  prior  possession  or  treaty,  the  jurisdic* 
taon  is  exolusive.  Navigable  rivers  which  flow  through  a  territory 
and  the  sea-coast  adjoining  it,  and  the  navigable  waters  included 
in  bays  and  between  headlands  and  arms  of  the  sea,  belong  to 
the  sovereign  of  the  adjoining  territory,  as  being  necessary  to  the 
safety  of  the  nation  and  to  the  undisturbed  use  of  the  neighboring 
shores.  (6)  The  open  sea  is  not  capable  of  being  possessed  aa 
private  property.  The  free  use  of  the  ocean  for  navigation  and 
fishing  is  common  to  all  mankind,  and  the  public  jurists  gener- 
ally and  explicitly  deny  that  the  nuun  ocean  can  ever  be  appro- 
priated. The  subjects  of  all  nations  meet  there,  in  time  of  peace, 
on  a  footing  of  entire  equality  and  independeace.  Xo  cation  has 
any  right  or  jurisdiction  at  sea,  except  it  be  over  the  persons  of 
its  own  subjeota,  in  its  own  public  and  private  vessels ;  and  so  far 
tenitorial  jurisdiction  may  be  considered  or  preserved,  for  the 
vessels  of  a  nation  are,  in  many  respects,  considered  as  portions 
of  its  territory,  and  persons  on  board  are  protected  and  governed 
by  the  law  of  the  country  to  which  the  vessel  belongs.  They 
may  be  punished  for  offences  against  the  municipal  laws  of  the 
state,  committed  on  board  of  its  public  and  private  vessels  at  sea, 
and  on  board  of  its  public  vessels  in  foreign  ports.  (<;)  This 
jurisdiction  is  confined  to  the  ship ;  and  no  one  ship  has  a  right 
to  prohibit  the  approach  of  another  at  sea,  or  to  draw  round  her 
a  line  of  territorial  jurisdiotioa,  within  which  no  other  is  at  lib- 
erty to  intrude.  Every  vessel,  in  time  of  peace,  has  a  right 
•  27  to  consult  its  own  safety  and  convenience,  *  and  to  pursue 
its  own  course  and  business,  without  being  disturbed,  when 
it  does  not  violate  the  rights  of  others,  (a)    As  to  narrow  seas 

(a)  Rutherforth,  b.  2,  c  10;  [Hklleck,  c.  8,  ff  27,  28,] 

(i|  Grotiiu,  b.2,  c.  2.  lec.  13;  c.3,MC.7;  Fofl.  b.  3,  o.  S,  wc.  1;  b.  4,g.6,  kcS 
tmi  6 ;  Vftttel,  b.  1,  c  £2,  33. 

(e)  Qrotliu,  b.  2,  c.  3,  wc.  10  tnd  13 ;  Butherforth,  ^.  2,  c.  9 ;  Tattel,  b.  1,  c.  19, 
MC.  216 ;  Forbe*  v.  Cochnuie,  2  Bath,  t  CreM.  448 ;  Wheatoii'i  ElemeoU  of  Interna- 
thoAl  Law,  3d  ed.  167 1  EdinburBh  Reriew  for  Jolj-,  1S41,  pp.  29^  295. 

(a)  The  MariuiiA  Hon,  XI  Wheaton,  8& 
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sod  waters  f^roftching  tbe  land,  there  have  been  maDy  and 
sharp  ooatroTersies  among  the  European  natiooa  concerning  the 
claim  for  exclusive  dominion.  The  questions  arising  on  this 
claim  are  not  very  clearly  defined  and  settled,  and  extravagant 
pretensions  are  oocasionally  put  forward.  The  subject  abounds 
in  cttriouij  and  interesting  disoussions,  and,  fortunately  for  the 
peace  of  mankind,  they  are,  at  the  preseut  day,  matteis  rather 
of  speculative  curiosity  than  of  use. 

Grotius  pnblUbed  hia  Mare  Liberum  gainst  the  Portuguese 
claim  to  an  exclusive  trade  to  the  Indies,  through  the  South 
Atlantio  and  Indian  Ooeana,  and  he  shows  that  the  sea  was  not 
capable  of  private  dominion.  He  vindicates  the  free  navigation 
of  the  ocean  and  the  right  of  commerce  between  nations,  and 
justly  exposes  the  folly  and  absurdity  of  the  Portuguese  claim. 
Selden's  Mare  Clausum  was  intended  to  be  an  answer  to  the 
doctrine  of  Grotius,  and  he  undertook  to  prove,  by  the  laws, 
usages,  and  opinions  of  all  nations,  ancient  and  modem,  that  the 
sea  was,  in  point  of  fact,  capabLa  of  private  dominion ;  and  he 
poured  a  flood  of  learning  over  the  subj^t.  He  fell  far  short 
of  his  great  rival  in  the  force  and  beauty  of  his  argument,  but 
he  entirely  surpassed  him  in  the  extent  and  variety  of  his  cita- 
tions and  researches.  Having  established  the  faot  that  most 
nations  had  conceded  that  the  sea  was  capable  of  private  domin- 
ion, he  showed,  by  numerous  documents  and  records,  that  the 
English  nation  had  always  asserted  and  enjoyed  a  supremacy 
over  the  surrounding  or  narrow  seas,  and  that  this  claim  had 
been  recognized  by  all  the  neighborii^  nations.  Sir  Uatthew 
Hale  considered  the  title  of  the  king  to  the  narrow  seas  adjoin- 
ing the  coast  of  England  to  have  been  abundantly  proved 
by  the  treatise  of  Selden ;  and  Butler  speaks  of  it  '  as  *  28 
a  work  of  profound  erudition,  (a)  Bynkershoek  has  also 
written  a  treatise  on  the  same  contested  subject,  in  which  be 
concedes  to  Selden  much  of  his  argument,  and  admits  that  the 
sea  was  susceptible  of  dominion,  thou^  he  denies  the  title  of 
the  English,  on  the  ground  of  a  want  of  anintemipted  posses- 
uon.  He  said  there  was  no  instance,  at  that  time,  in  which  the 
sea  was  subject  to  any  particular  sovereign,  where  the  sarround- 
ing  twritory  did  not  belong  to  him.  (6) 

(a)  Harg.  Law  Tracti,  10 ;  Co.  Litt.  Hi.  n.  206. 

(&)  DiiKTtotio  de  Domlnio  Mui* ;  Bjnk.  Operk,  U.  134. 
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The  olum  of  dominion  to  close  or  narrow'  aeas  is  BtiU  the  theme 
of  discussion  and  controveisy.  Puffendorf  (c)  admits  that,  in  a 
natrow  sea,  the  dominion  of  it,  and  the  right  of  fishing  therein, 
may  belong  to  the  sovereigns  of  the  adjoining  shores.  Vattel 
also  (d)  lays  down  the  position,  that  the  various  oses  to  which 
the  sea  contigaous  to  the  coast  ma;  be  applied  render  it  justly 
the  subject  of  property.  People  fish  there,  and  draw  from  it 
shells,  pearls,  amber,  &c. ;  and  who  can  doubt,  he  observes,  but 
that  the  pearl  fisheries  of  Bahram  and  Ceylon  may  be  lawfully 
enjoyed  as  property  ?  Chitty,  in  his  work  on  commercial  law,  (e) 
has  entered  into  an  elaborate  vindication  of  the  British  title  to 
the  four  seas  Burronndiog  the  British  Islanda,  and  known  by  the 
name  of  the  British  Seas,  and,  consequently,  to  the  exclusive 
right  of  fishing  and  of  controlling  the  navigation  of  foreigners 
therein.  On  the  other  hand,  Sir  William  Scott,  in  the  case  of 
the  7^e«  Gebroeden,  (f)  did  not  treat  the  claim  of  territory  to 
coatiguouB  portions  of  the  sea  with  much  indulgence.  He  said 
the  general  inclination  of  the  law  was  against  it ;  for  in  the  sea, 
out  of  the  reach  of  cannon-shot,  universal  use  was  presumed, 
in  like  manner  as  a  common  use  in  rivers  flowing  through  con- 
termtDOua  states  was  presumed ;  and  yet,  in  both  cases, 

*  29  *  there  might,  by  legal  poeeibility,  exist  a  peculiar  property, 

excluding  the  universal  or  the  common  use.  The  claim 
of  Russia  to  sovereignty  over  the  Pacific  Ooeao  north  of  the 
Slst  degree  of  latitude  as  a  dose  sea  was  considered  by  our 
government  in  1822  to  be  against  the  rights  of  other  nations,  (a) 
It  ia  difficult  to  draw  any  precise  or  determinate  conduaon, 
amidst  the  variety  of  opinions,  as  to  the  distance  to  which  a 
state  may  lawfully  extend  its  exclusive  dominion  over  the  sea 
adjoining  its  territories,  and  beyond  those  portions  of  the  sea 
which  are  embraced  by  harbors,  gulfe,  bays,  and  estuaries,  and 
over  which  its  jurisdiction  unquestionably  extends.(i)  All  that 
can  reasonably  be  asserted  is,  that  the  dominion  of  the  sovereign 
of  the  shore  over  the  contignous  sea  extends  as  fiir  as  is  requi- 
site for  his  safety,  and  for  some  lawful  end.    A  more  extended 

(e)  Droit  de  U  NaL  et  de«  Oent,  Ht.  4,  c.  6,  kc.  6-10. 

[d)  B.  1,  c.  28.  (<)  VoL  1.  66-103. 

(/)  8  Bob.  Adm.  336, 

la)  Mr.  Adama'i  Letter  to  the  Rui^ftn  Uiubter,  March  30,  1823. 

lb)  Anini  on  the  M&ritima  Law  of  Europe,  toI.  L  p.  306. 
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dominion  mnet  rest  entirely  upon  force  and  maritime  Bupremacy. 
According  to  the  ctirrent  of  modem  authority,  the  general  terri- 
torial jurisdiction  extends  into  the  sea  as  far  as  cannon-shot  will 
reach,  and  no  farther ;  and  this  is  genei-ally  calculated  to  be  a 
marine  league ;  and  the  Congress  of  the  United  States  have 
recognised  this  limitation,  by  authorizing  the  district  courts  to 
take  cogaizanee  of  all  captures  made  within  a  marine  league  of 
the  American  shotes.  (e)  The  executive  authority  of  thia  coun- 
try, in  1798,  considered  the  whole  of  Delaware  Bay  to  be  within 
our  territorial  jurisdiction  ;  and  it  rested  its  claims  upon  those 
BQthorities  which  admit  that  gulfs,  channels^  and  arms  of  the 
sea  belong  to  the  people  with  whose  lands  they  are  encom- 
passed. It  was  intimated  that  the  law  of  nations  would  justify 
the  United  States  in  attaching  to  their  coasta  an  extent  into  the 
sea  beyond  ^e  reach  of  oannon-shot.  (cj) 

*  Considering  the  great  extent  of  the  line  of  the  Ameri-  *  80 
can  coasts,  we  have  a  right  to  claim,  for  fiscal  and  defen- 
sive regulations,  a  liberal  extension  of  maritime  jurisdiction ;  and 
it  would  not  he  unreasonable,  as  I  apprehend,  to  assume,  for  domes- 
tic purposes  connected  with  our  safety  and  welfare,  the  control  of 
the  waters  on  our  coasts,  though  included  within  lines  atretching 
from  quite  distant  headlands,  as,  for  instance,  from  Cape  Ann  to 
Cape  Cod,  and  from  Nantucket  to  Montauk  Point,  and  from  that 
point  to  the  capes  of  the  Delaware,  and  from  the  south  cape  of 
Florida  to  the  Miaaiasippi.  It  is  certain  that  our  government 
would  be  disposed  to  view  with  some  uneasiness  and  sensibility,  in 
the  case  of  war  between  other  maritime  powers,  the  use  of  the 
waters  of  our  coaats,  far  beyond  the  reach  of  cannon-shot,  as 
cruising  ground  for  belligerent  purposes.  In  1798,  our  goveni- 
ment  thought  they  were  entitled,  in  reason,  to  as  broad  a  margin 

(c)  Bynk.  Q.  Pub.  J.  c.  B ;  T»tlel,  b.  1,  c.  23,  mc.  389 ;  Act  of  CongreM.  June  6, 
ITM,  c.  fiO ;  The  King  e.  Forty-nine  Casks  of  Brandy,  3  Hngg.  Adm.  267.  By  the 
conTeDtioti  M  London  of  the  13th  July,  1841,  between  Greftt  Brllain,  France,  Analria, 
Pnitiia,  and  Kuuia,  and  the  Ottoman  Porte,  it  was  declared  and  agreed  to  be  an 
Mtablbhed  principle  of  ptibllc  law,  that  no  ihipi  of  war  of  foreign  poweri  should 
enter  into  the  StnJti  of  the  Dardanelles  and  of  the  Bosphorns,  thereby  placing  the 
territoiial  jmiidictiiMi  of  the  Sultan  over  the  interior  waters  of  his  empire  under 
the  protection  of  the  written  pnblie  law  of  Europe.  Wheaton'i  HUtory  of  the  liw 
of  Natiom,  ITew  Tork,  1846,  p.  681. 

(d)  Opinion  of  the  Attomey-Oeneral  concerning  the  eNrare  of  the  ship  Orange, 
dated  14ili  of  May,  1793,  and  the  Letl«i  of  the  Becretoiy  of  State  to  tiw  French 
Hiniiter,  of  16th  of  May,  1TS3. 
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of  protected  navigation  as  any  nation  whatever,  though  at  that 
time  they  did  not  positively  insist  beyond  the  distance  of  a 
marine  league  from  the  sea-shores;  (a)  and,  in  1806,  our  gov- 
ernment thought  it  would  not  be  unreasonable,  considering  the 
extent  of  the  United  States,  the  shoalness  of  their  coast  and  the 
natural  indication  furnished  hy  the  well-defined  path  of  the  Gulf 
Stream,  to  expect  an  immonity  from  belligerent  warfare,  for  the 
space  between  that  limit  and  the  American  shore.  It  ought,  at 
least,  to  be  insisted  that  the  extent  of  the  neutral  immunity 
should  correspond  with  the  claims  maintained  by  Great  Britain 
around  her  own  territory,  and  that  no  belligerent  right  should  be 
exercised  within  "  the  chambers  formed  hy  headlands,  or  any- 
where at  sea  within  the  distance  of  four  lef^ues,  or  from  a 
•  31  right  line  from  one  headland  to  another."  (J)  In  *  the  case 
of  the  Little  Belt,  which  was  cruising  many  miles  from 
the  shore  between  Cape  Henry  and  Cape  Hatteras,  our  govern- 
ment laid  stress  on  the  circimistance  that  she  was  "  hovering  on 
our  coasts ; "  and  it  was  contended  on  the  part  of  the  United 
States  that  they  had  a  right  to  know  the  national  character  of 
armed  ships  in  such  a  situation,  and  that  it  was  a  right  immedi- 
ately connected  with  our  tranquillity  and  peace.  It  was  further 
observed,  that  all  nations  exercise  the  right,  and  none  with  more 
rigor  or  at  a  greater  distance  from  the  coast  than  Great  Britain, 
and  none  on  more  justifiable  grounds  than  the  United  States,  (a) 
There  can  be  but  little  doubt  that,  as  the  United  States  advance 
in  commerce  and  naval  strength,  our  government  will  be  dis- 
pi^ed  more  and  more  to  feel  and  acknowledge  the  justice  and 
policy  of  the  British  claim  to  supremacy  over  the  narrow  seas 
adjacent  to  the  British  isles,  because  we  shall  stand  in  need  of 
similar  accommodation  and  means  of  security.  (6) 

{a)  Mr.  Jefferson's  Letter  to  M.  Genet,  November  8,  ITSS. 

{b)  Mr.  Mndison's  Lellcr  to  Mesers.  Monroe  and  nackncj,  dated  Ma^  IT,  1806. 

(a)  Mr.  Monroe's  Letter  to  Mr.  Foster,  October  11,  IBll,  and  Prcsidenl'i  Mei- 
lage,  November  5,  1811. 

{b)  In  placing  tlie  commerce  and  navigation  of  stale*,  hj  treattes  of  commerce,  on 
the  basis  of  equalitf,  it  is  sometimes  deemed  advisable  to  except  in  express  terms  the 
coatiing  (ifiJe  or  coattwiae  navigation,  of  the  reepective  parties,  and  to  reserve  the  regu- 
lation of  that  trade  to  the  separate  laws  of  each  nation.  See  the  convention  of  com- 
merce and  navigation  between  the  United  Statet  and  [he  Peru-Bolivian  Confederation, 
Mn^  28, 1888,  and  between  them  atid  the  Kingdom  o(  Greece,  Angiut,  1838,  and  be- 
tween them  and  Portugal,  April,  1811,  and  betweeo  ttiem  and  the  Republic  of  Ecna- 
dor,  June  IS,  1839. 

[84] 


ny  Google 


LECT.   II.]  OP  THE  LAW  OP  NATIONS.  •  31 

It  waa  declared  in  the  case  of  Le  Louit,  (c)  that  maritime 
states  claim,  upoD  a  principle  just  in  itself  and  temperately  ap- 
plied, a  r^ht  of  viBitatioD  and  inquiry  within  those  parts  of  the 
ocean  adjoining  to  their  shores.  They  were  to  be  considered  as 
parts  of  the  territory  for  various  domestic  purposes,  and  the 
right  was  admitted  by  the  courtesy  of  nations.  The  English 
hovering  laws  were  founded  upon  that  right.  The  statute 
9  Geo.  II.  c.  S5,  prohibited  foreign  goods  to  be  transshipped 
within  four  leagues  of  the  coast  without  payment  of  duties ; 
and  the  act  of  Congress  of  March  2,  1799,  c.  128,  sec.  26, 
26,  27,  99,  contained  the  same  prohibition  ;  and  the  exercise  of 
jurisdiction,  to  that  distance,  for  the  safety  and  protection  of  the 
revenue  laws,  was  declared  by  the  Supreme  Court,  in  Church 
V.  Evhhart^  (d)  to  be  conformable  to  the  laws  and  usages  of 
nations.'  y^ 

(c)  2  Dod.  Adm.  245.  (</)  2  Cranch,  1ST. 

1  Bnt  tee  Wheat  pt  2,  c.  4,  Dana't  note  106 ;  Twisi,  pt.  1,  g  181. 

yi  See  HtU,  Int.  Iaw,  JJ  40-42,  for  open  tea  adjacent  to  Its  couti,  extendi 
an  elaborate  diacatslon  of  tite  right*  to  three  milea,  or,  at  moat,  to  the  rsoge 
of  nation*  over  marglaal  sea*.  It  it  of  cannon-Bhot  from  the  sliore.  The  ma- 
believed  \ij  the  author  that,  consider-  Joritr  of  the  court  held,  however,  that, 
nig  the  increated  range  of  modem  gans,  in  the  absence  of  statute,  the  Juriidiclton 
the  doctrine  of  property  to  the  diiUmce,  over  these  waters  was  onlr  to  the  extent 
of  a  marine  league  would  no  longer  be  necettarjr  for  the  defence  and  secnritj 
held.  or  the  state,  that  tlic  ordinary  criminal 

The  Qneen  o.  Keyn,  2  Ex.  Di*.  63.  ■  juriidiclion  did  not  extend  over  them, 
Thii  was  an  indictment  for  manslaugh-  and  hence  Etiat  the  law  of  the  flag  wat 
ter.  Defendant  was  a  foreigner,  com-  the  law  to  govern  the  case,  and  that  the 
manding  a  foreign  ship,  and  while  sailing  coantry  of  the  flag  had  jurlsdiution. 
within  three  miles  of  the  English  coast.  Two  judges  held  that  even  an  act  of 
so  negligent!}'  and  ansliIlfuUy  sailed  hit  Parliament  could  not  give  such  juritdic- 
vessel  that  a  collision  resulted  with  an  tiun.  The  minority  were  of  opinion  that 
English  ship,  and  by  the  collision  a  pas-  the  sea  to  the  extent  of  three  miles  was 
lenger  on  board  the  latter  vessel  was  a  part  of  the  territory  of  England,  and 
killed.  Defendant  was  convicted  in  the  subject  to  her  criniinnl  jaritdiction,  and 
Central  Criminal  Court,  and  the.  case  that  at  most  the  conntry  of  the  Qag  had 
came  on  appeal  to  the  Criminal  Court  of  Jurisdiction  only  in  case  of  crimes  corn- 
Appeal,  the  question  being  wheliier  the  mitted  wholly  on  board  the  foreign  ship. 
lower  court  hod  Jnrfsdlction  of  the  case.  See  alio  Bar,  Int.  Law,  669,  note  |eb)  ; 
IE  was  held  by  seven  Judges  to  six  that  The  Brig  Ann,  1  Qall.  62 ;  United  States 
the  court  did  not  have  Jurisdiction.  v.  New  Bedford  Bridge  Co.,  1  W.  &  H. 

It  was  generally  admitted  that  what-  401,  467. 
erer  Jurisdiction  a  nation  has  over  the 
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3.  Bigtau  of  Cotnmerofc  —  Aa  the  end  of  th«  lav  of  oa- 

*  32    tions  is  the  happiness  and  perfection  *  of  the  general  aociety 

of  maiikiiid,  it  enjoins  upon  every  nation  the  punctual  ob- 
servance of  benevolence  and  good-will  as  well  as  of  justice,  tow- 
ards its  neighbors,  (a)  This  is  equally  the  policy  and  the  duty 
of  nations.  They  ought  to  cultivate  a  free  intercourse  for  com- 
mercial purposes,  in  order  to  supply  each  other's  wants  und 
promote  each  other's  prosperity.  The  variety  of  climates  and 
productions  on  the  surface  of  the  globe,  and  the  facility  of  com- 
munication,  by  means  of  rivers,  lakes,  and  the  ocean,  invite  to 
a  liberal  commerce,  as  agreeable  to  the  law  of  nature,  and  ex- 
tremely conducive  to  national  ami^,  industry,  and  happiness,  (i) 
The  numerous  wants  of  civilized  life  can  only  be  sopplied  by 
mutual  exchange  between  nations  of  the  peculiar  productioDs  of 
each ;  and  who  that  is  familiar  with  the  English  classics  has  not 
dwelt  with  delight  on  the  description  of  the  extent  and  blessings 
of  English  commerce,  which  Addison  has  given  with  such  grace- 
ful simplicity  and  such  enchanting  elegance  in  one  of  the  Spec- 
tator's visits  to  the  Royal  Exchange  ?  (c)  But  aa  every  nation 
has  the 'right,  and  is  disposed  to  exercise  it,  of  judging  for  itself 
in  respect  to  the  policy  and  extent  of  its  commercial  arrange- 
ments, the  general  freedom  of  trade,  however  reasonably  and 
strongly  it  may  be  inculcated  in  the  modem  school  of  political 
economy,  is  but  an  imperfect  right,  and  necessarily  subject  to 
such  regulations  and  restrictions  as  each  nation  may  think 
proper  to  prescribe  for  itself.  Every  state  may  monopolize 
as' much  as  it  pleases  of  its  own  internal  and  colonial  trade, 
or  grant  to  other  nations,  with  whom  it  deals,  such  distinctions 

and  particular  privileges  as  it  may  deem  conducive  to  ito 

*  33    interests,  (d)     The  celebrated  English  *  navigation  act  of 

Charles  II.  contained  nothing,  said  Martens,  contrary  to 
the  law  of  nations,  notwithstanding  it  was  very  embarrassing 
to  other  countries.    When  the  United  States  put  an  entire 

{a)  Vatlel'g  Prelim,  iec.  13, 18,  b.  2,  c.  1,  tec.  2,  8. 

(6)  VMlfl,  b.  a,  c.  3,  sec.  21. 

(e)  SpeclKtor.  i.  No.  69. 

id]  Puff.  t.  i,  c.  6.  Bcc.  10 ;  Vattel,  b.  1,  e.  8.  iec  92,  07  j  Marteiw,  I*w  o*  Nir 
tio08,  146,  148 ;  1  Chitty  on  Commercial  Law,  7fl-81 ;  Mf.  Ctoning'*  Lctlere  to  Mi. 
OslUlin,  of  September  11  and  NoTember  13,  1823;  Mr.  OalUtta  to  Mr.  Cwminfc 
September  22  and  December  28,  1828,  aod  Ur.  CUf  to  Mr.  GmlUtin,  Novembw 
11,1626. 
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stop  to  their  commerce  with  tha  world,  in  December,  1807, 
by  laying  a  general  embargo  on  their  trade,  without  diatinction 
aa  to  nation,  or  limit  as  to  time,  no  other  power  complained 
of  it ;  and  the  foreign  government  most  affected  by  it,  and 
against  whose  interests  it  was  more  immediately  dii-ected,  de* 
dared  to  our  government,  (a)  that,  as  a  municipal  regulation, 
foreign  states  had  no  concern  with  it,  and  that  the  British  gOT< 
emroent  did  not  conceive  that  they  had  the  right,  or  the  pre- 
tenuon,  to  make  any  complaint  of  it,  and  that  they  had  made 
none. 

No  nation  has  a  right,  in  time  of  peace,  to  interfere  with,  or 
interrupt,  any  commerce  which  is  lawful  by  the  law  of  nations, 
and  carried  on  between  other  independent  powers,  or  between 
different  members  of  the  same  state.  The  claim  of  the  Portu- 
guese, in  the  height  of  their  maritime  power  in  India,  to  exclude 
all  European  people  from  commerce  with  Asia,  was  contrary  to 
national  law,  and  a  just  caose  of  war.  Vattel  called  it  a  pre- 
tension no  less  iniquitous  than  chimerical.  (6)  The  attempt  of 
Russia  to  appropriate  to  herself  an  exclusive  trade  in  the  North 
Pacific  met  with  a  prompt  resistance  on  the  part  of  this  coun- 
try ;  and  the  government  of  the  United  States  claimed  for  its 
citizens  the  right  to  carry  on  trade  with  the  aboriginal  natives, 
on  the  northwest  coast  of  America,  without  the  territorial  juris- 
diction of  other  nations,  even  in  arms  and  munitions  of  war.  (c} 

Treaties  of  commerce,  detining  and  establishing  the  rights  and 
extent  of  commercial  intercourse,  have  been  found  to  be  of  great 
utility  ;  and  they  occupy  a  very  important  title  in  the  code 
of  national  law.  They  were  considered,  *  even  two  centu-  *  84 
ries  ^o,  to  be  so  conducive  to  the  public  welfare  as  to 
overcome  the  bigotry  of  the  times ;  and  Lord  Coke  (a)  admitted 
them  to  be  one  of  the  four  kinds  of  national  compacts  that  might 
lawfully  be  made  with  infidels.  They  have  multiplied  exceed- 
ingly within  the  last  century,  for  it  has  been  found  by  experience 
that  the  general  liberty  of  trade,  resting  solely  on  principles  of 
common  right,  benevolence,  and  sound  policy,  was  too  vague  and 
precarious  to  be  consistent  with  the  safety  of  the  extended  in- 

(a)  Mr.  CumlDK'i  Letter  to  Ur.  PinduKf,  Sept^ber  23, 1806. 
(A)  B.  S,  c.  2,  iec  24. 

(e)  Mr.  Ad>m«'«  Letter  to  the  BoMfan  Hlniiter,  Mtrch  SO,  1822.     See  alw  Ht. 
Wonjlii'*  Letter  to  the  Americui  HlnUter  at  Bt  Fetenbnrgb,  Novembet  8, 1887. 
(a)  «Iiut.l56. 
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tei'couise  and  complicated  interests  of  great  commercial  states. 
Every  nation  may  enter  into  such  commercial  treaties,  and  grant 
such  special  privileges,  aa  they  think  proper ;  and  no  nation  to 
whom  the  like  privileges  are  not  conceded  has  a  right  to  take 
offence,  provided  those  treaties  do  not  affect  their  perfect  rights. 
A  state  may  enter  into  a  treaty,  by  which  it  grants  exclusive 
privileges  to  one  nation,  and  deprives  itself  of  the  Uberty  to 
grant  similar  privileges  to  any  other.  Thus,  Portugal,  in  1703, 
by  her  treaty  with  England,  gave  her  the  monopoly  of  her  wine 
trade;  and  the  Dutch,  formerly,  by  a  treaty  with  Ceylon,  en- 
grossed the  cinnamon  trade,  and,  latterly,  they  have  monopolized 
the  trade  with  Japan.  (J)  •  These  are  matters  of  strict  legal 
right ;  but  it  is,  nevertheless,  ia  a  moral  sense,  the  duty  of  every 
nation  to  deal  kindly,  liberally,  and  impartially  towards  all  man- 
kind, and  not  to  bind  itself  by  treaty  with  one  nation,  in  contra- 
vention of  those  general  duties  which  the  law  of  nature  dictates 
to  be  due  to  the  rest  of  the  world,  (c) 

4.  Sight  of  Pauage  over  Land.  —  Every  nation  is  bound,  in  time 
of  peace,  to  grant  a  passage  for  lavrful  purposes  over  their  lands, 
riveiB,  and  seas  to  the  people  of  other  states,  whenever  it  can  be 
permitted  without  inconvenience ;  and  burdensome  conditions 
ought  not  to  be  annexed  to  the  transit  of  persons  and  property. 
If,  however,  any  government  deems  the  introduction  of 
"35  •foreigners  or  their  merchandise  injurious  to  the  interests 
of  their  own  people,  they  are  at  liberty  to  withhold  the 
indulgence.  The  entry  of  foreigners  and  their  effects  is  not  an 
absolute  right,  hut  only  one  of  imperfect  obligation,  and   It  is 

(i)  Chttty.  Cooini.  Law,  40.  41,  43. 

(c)  It  baa  been  ibe  policy  of  the  United  States  to  enconrage,  ia  iti  diplooudc  In- 
lurconree  with  other  nationa.  the  tPoet  perfect  freedom  nod  cqualil;  in  relation  to  the 
ifght  and  intereeta  of  naviffaiian.  This  i»  the  pnnciple  coataioed  in  the  commercial 
treaty  beEwcen  (he  Uaitei]  Statee  and  the  feilcratioti  of  Central  America,  of  tbe  6tb 
December,  1835.  By  that  treaty,  whatoyer  can  be  imported  into,  or  exported  from, 
the  ports  of  the  one  country,  In  its  own  reasela,  may,  in  like  manner,  and  upon  the 
same  terms  and  conilitiocs.  be  imported  or  exported  in  the  vesEcU  of  tbe  other  coilQ- 
try.  The  same  rule  is  contained  in  the  treaUea  of  tlie  United  States  with  Denmarfc, 
Sweden,  and  the  Hanseatic  cities. 

>  This  monopoly  has  been  put  an  end  riott,  10  How.  146.    See  further  the  trea- 

to  by  treaties  with  Tarioui  countries.  ties  with  Fern,  10  D.  S.  St  at  L.  926 ; 

Ab  to  the  history  of  tlie  policj  meo-  and  with  the  Argentine  Confedention, 

tionedhiuole(<:).i'n/ra,Bee01dfieldi'.MaT-  lb.  1006. 
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subject  to  the  discretioD  of  the  goTemment  which  tolemtes  it  (a) 
The  state  may  even  levy  a  tax  or  toll  upon  the  persona  and 
property  of  strangers  in  transitu,  provided  the  same  be  a  reasona- 
ble chaige,  by  way  of  recompense  for  the  expense  which  the  ac- 
conunodation  creates,  (i)  These  things  are  now  generally  settled 
in  commeroial  treaties,  by  wbich  it  is  usually  stipulated  that 
there  shall  be  free  navigation  and  commerce  between  the  nations, 
and  a  free  entry  to  persons  and  property,  subject  to  the  ordinary 
revenue  and  police  laws  of  the  country,  and  the  special  terms  and 
conditions  presciibed  by  treaty. 

5.  Ri^ht  of  NaTlsable  Rivera.  —  A  nation  possessing  only  the 
upper  parts  of  a  navigable  river  is  entitled  to  descend  to  the  sea 
without  being  embarrassed  by  useless  and  oppressive  duties  or 
regulations.  It  is  doubtless  a  right  of  imperfect  obligation,  but 
one  that  cannot  be  justly  withheld  without  good  cause.  When 
Spain,  in  the  year  1792,  owned  the  mouth  and  both  banks  of  the 
lower  Mississippi,  and  the  United  States  the  left  bank  of  the  upper 
portion  of  the  same,  it  was  strongly  contended  on  the  part  of  the 
United  States,  that,  by  the  law  of  nature  and  nations,  we  were 
entitled  to  the  navigation  of  that  river  to  the  sea,  subject  only  to 
such  modifications  as  Spain  might  reasonably  deem  necessary  for 
her  safety  and  fiscal  accommodation.  It  was  further  contended 
that  the  right  to  the  end  carried  with  it,  as  an  incident,  the  right 
to  the  means  requisite  to  attain  the  end  ;  such,  for  instance, 
as  the  right  *  to  moor  vessels  to  the  shore,  and  to  land  ia  *  86 
cases  of  necessity.  The  same  clear  right  of  the  United 
States  to  the  free  navigation  of  the  Mississippi  through  the  terri- 
tories of  Spain  to  the  ocean  was  asserted  by  the  Congress  under 
the  confederation,  (a)     The  claim  in  that  case,  with  the  qualifi- 

(a)  Pnfl,  b.  8,  sec.  5,  6,  7  ;  Bntherforth,  b.  2,  c.  9 ;  Vattel,  b.  3,  c.  7,  mo.W;  c.8, 
•ec  100;  c.  9,  nc.  123,  IBO;  c.  10,  eec.  1^;  1  Chitty,  M-80;  M.  Pmheiro-Ferreira 
(CDuim  de  Droit  Pablic,  il.  19,  20)  compUins  TebemeDtlj  ol  the  checks  created  bj 
pMaporti  and  the  pTeventire  police  of  tlie  contJDentBt  goTernmeDla  of  Europe  apon 
emignUoD  and  the  traniit  and  aojomn  of  forelgDera.  He  calla  it  legal  tjranay,  and 
contruta  anch  policy  with  that  of  the  United  Statea,  "  the  claisic  land  of  civil  lib- 
erty." But  I  am  of  opioloti,  notwitbatanding,  that  eTery  goTeniiDent  has  the  right, 
and  U  bonod  in  duty,  to  Judge  for  itaelf,  how  far  tbe  unlimited  power  of  emigration, 
and  of  tbe  Hdmlaiion  and  reaidence  of  atrangers  and  emigrants,  may  be  consistent 
with  its  own  local  interests,  institutions,  and  safety. 

ill)  Bntherforth,  b.  2,  c.  9 ;  Vattel,  b.  2,  c.  10,  lee.  124 ;  1  Chitty,  103-106. 

(a)  InitmctiDns  given  to  Hr.  Jay  in  1780,  and  again  in  1TS6;  Besolntion  of  CoQ. 
gresa  of  September,  1768 ;  B^kntI  of  tbe  Secretvy  of  State  to  tiie  President,  March 
18,1702. 
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cations  aDoexed  to  it,  was  well  grounded  on  the  principles  and 
authorities  of  the  law  of  nations.  (()  The  like  claim,  and  foauded 
on  the  eame  principles  of  natural  law,  and  on  the  authority  of 
jurists  and  the  conventional  law  of  nations,  has  been  made  on 
behalf  of  the  people  of  the  United  States  to  navigate  the  St. 
Lawrence  to  and  from  the  sea,  and  it  has  been  discussed  at  lai^e 
between  the  American  and  British  governments,  (c)  ^  y*- 

(b)  OTotim.  Ub.  2,  c.  2,«ec.  11, 12, 13, 15;  c.  8,  tec.  12;  Foif.  lib.  8,  e.  8,  lec.  S,  fi, 
8 :  VKttel,  b.  1,  sec  202 ;  b.  2,  tec.  127,  I2B,  1S2.  By  the  treat;  of  peace  it  Psria,  in 
1816,  It  vu  itipul&ted  that  the  narlgatloa  of  the  Rhine  and  the  Bcheldt  should  be 
free ;  and  at  the  CongceM  of  Vienna,  in  1815,  the  allied  aoTerelgsi  agreed  to  the  free 
navigatioD  of  the  grtat  navigabU  Hvtri  of  Gtnnaay  and  tmciait  Poland,  to  tlieir  mouths, 
in  favor  of  all  who  ahould  conform  to  the  regulatiom  imdei  wbich  the  affranchiae- 
nient  wm  to  be  granted.  The  detailed  conrentions  cona^nent  on  the  act  of  the 
Congreii  of  Vienna  bave  applied  Che  principlet  adopted  by  the  CongreH,  founded 
on  tbe  MemotTof  Baron  Von  Humboldtj  to  regulate  the  navigation  of  the  Rhine, 
the  Scheldt,  the  Menee,  the  Moaelle,  the  Elbe,  the  Oder,  the  Weser,  the  VUtula,  |]ie 
Danabe,  and  the  Po,  i^ith  Ihdr  confluent  rtvers.  The  Englitb  goremment,  bo  late 
aa  1830,  continued  to  auert  a  ri^t,  under  the  treaty  of  Vienna,  or  fedenl  act  of 
1815,  to  the  free  navigation  of  the  Rhine,  and  U)  hold  that  it  wat  acceuible  to  the 
TeaaeU  of  all  nations,  to  tbe  extent  of  it«  navigation,  sabject  to  modetite  dntiet, 
for  tbe  preservation  of  the  paths  on  the  side*  of  the  river  and  for  the  maintenance 
of  the  proper  police.  And  hy  the  convention  concluded  at  Hayence,  March  31, 
1831,  between  all  tbe  riparian  states  of  the  Ehlue,  tbe  navlgallon  of  that  river  waa 
declared  free,  fram  the  point  trbere  it  becomes  navigable  into  the  sea,  including  iti 
two  principal  outleta  or  mouths  in  the  kingdom  of  the  Netherlands,  the  Led:  and  tiie 
WaiU,  pusing  by  Rotterdam  and  Briel,  through  tbe  Brat-named  outlet,  and  hj 
Dordrocbt  and  Hellevoetslnii,  tlirough  the  latter,  with  the  nts  of  the  artifldal  canal 
of  Voorn  and  Hellevoetsluis.  The  conTention  provides  regul^tiona  of  police  and 
toll  dutie*  on  veaKla  and  merchandise  pasaing  to  and  from  the  sea,  through  the 
Netherlands,  and  by  the  different  ports  of  the  upper  states  on  the  Bliine.  Wbeaton's 
Elements  of  International  Law,  8d  cd.  S43-21T ;  his  History  of  the  Law  of  Nationa 
in  Europe  and  America,  New  York,  1845,  408-606. 

(«|  Mr.  Wheaton  in  his  Elements  of  International  Law,  8d  ed.  248-267,  and  In 
his  History  of  the  Law  of  Nations,  606,  GIT,  has  given  the  substance  of  the  argu- 
ments, jnv  and  con,  taken  from  congresilonal  documents  of  the  sessions  of  1S27  and 
1828.    It  waa  insisted  on  the  part  of  Great  Britain  that  this  right  of  passage  waa 

'  The  right  to  navigate  great  river*  I*  treaties  of  the  United  State*  with  Ar- 

frequently  made  the  subject  of  treaty,  gentlne  Confederation,  ib.  1005;  Mexico, 

See  the  Reciprocity  Treaty,  now  termi-  ib.  1081 ;  Bolivia,  12  U.  8.  8L  at  L.  1008, 

nated,  10  V,  8.  Bt.  at  L.  1008,  lOQl,  art  4,  art  ilT ;  Paraguay,  ib.  lOSl,  art  2,  te. 

as  to  the  Bl.  Lawrence ;   and,  generally,  Alao  Holleck,  Int.  Law,  c.  0,  |  28  ct  s*;. 


y>  It  teenu  the  *oiuider  doctrine,  both  right,  ezelade  all  other  natioDi  at  will, 

on  principle  and  authori^,  that  where  a  though  enli^tened  policy  may  dictate 

nation  owns  both  banks  of  a  navigable  a   different  cotuM.      Ball,   Int.    Law, 

river  it  may,  as  a  matter  of  strict  legal  }  8& 
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&  Bimendsi  of  Fagltivu.  —  When  foreigners  are  admitted  into 
a  state  upon  free  and  liberal  terms,  the  public  faith  becomes 
pledged  for  their  protection.  The  courts  of  justice  ought  to  be 
freel;  open  to  them  as  a  resort  for  the  redress  of  their  grisTancea. 
But  fltraugera  are  equally  bound  with  natives  to  obedience  to 
the  laws  of  the  eountry  during  the  time  they  sojourn  in  it,  and 
they  aro  equally  amenable  for  infractions  of  the  law.  It  has 
aometimeB  been  made  a  question  how  far  one  government  was 
bound  by  the  law  of  nations,  and  independent  of  treaty,  to  sur- 
render, upon  demand,  fugitives  &om  justice,  who,  having  eom- 
mitted  crimes  in  one  country,  flee  to  another  for  shelter.  It  is 
declared  by  some  of  the  moat  diatinguished  public  jurists,  (d) 

not  an  sbMlate  nattiral  right,  but  an  imperfect  right,  reatrieted  to  the  right  ot 
trantit  for  parpmef  of  InnoceDt  ntilllj,  to  be  eicluiirely  determined  by  the  local 
•overeign.  The  commiuloDen  and  diplomati£ta  of  the  United  Statei,  in  IBOQ  an^ 
alwrwacdi,  ttated,  as  a  principle  of  intematioDal  law,  tiiat  when  any  European 
nation  took  potMaiion  of  any  extent  of  wa-tioait,  that  pouesaioa  extended  into  the 
Interior  countr7  to  tbe  lonrce*  of  the  rlvera  emptying  into  that  coast  and  to  their 
moutiit,  with  the  bays  and  entrances  formed  by  their  janD^on  vith  the  sea,  and  to 
all  the  tribatary  streams  or  branches,  and  tbe  coontry  Diey  covered.  The  aatborily 
at  Vattet,  b.  1,  p.  266,  !i  In  support  of  that  prioolple  in  a  qualified  degree,  and  is  ta 
be  conBned  to  the  riven  ki  Jitr  <a  ihey  JUxa  lotihai  the  larriiorn.  Mr.  Wlieaton,  in  liia 
Element!  of  Intemalional  Law,  3d  cd.  1842,  very  Jostly  confine*  sncb  a  claim  ot 
dominion  of  the  state  to  the  seas  and  riren  enfiiWy  endottd  mikitt  tCi  flnuU. 

(d|  Grotius,  b.  S,  c.  31,  sec.  8,  4,  6,  and  Heinecoius,  Oom.  h.  1  Bnrbmaqni,  iL 

L4,  c.  8,  sec.  Z8~S0 ;  Rutherforth,  b.  S,  c  G,  U.  490;  Vattel,  b,  2.  a  6,  sec.  76,  77. 
'  Qoestions  de  Droit,  tit.  Etranger,  par  Merlin,  for  discnssions  on  this  sobject 
in  France.  F.  Voet,  de  Statntia,  p.  207,  says  that  the  sonender  of  criminals  I* 
denied  according  to  the  usage  of  almoat  atl  Christian  nations,  except  In  case*  of 
bnmaniCy  (nist  ex  kamanitati),  and  Martens  is  of  the  same  opinion.  Martens,  Iaw 
of  nations,  b.  S,  c.  8,  sec.  23.  The  English  dedslona  In  anpport  of  the  right  and 
practice  of  surrender  of  fugitires  charged  with  atroolons  orimes  are,  Bex  v.  Hntchin- 
sott,  8  tCeble,  TB5;  Case  of  Lund/,  S  Vent  Sll;  Bex  d.  Simberly,  Sir.  848;  a.  a 
1  Barnard.  K.  B.  226 ;  fllzglb.  Ill ;  East  India  Company  v.  Campbell,  1  Vesey, 
246;  Heath,  J.,  la  Mure  <;.  Kay,  4  Taunt.  84;  Eunomns,  DUlog.  8,  sec  67  ;  Serjeant 
Hill's  opinion  {and  his  authority  and  learning  as  ■  lawyer  were  pre-eminent),  given 
to  government  hi  17S2.  See  Edin.  Review,  No.  83,  pp.  129,  139,  141.  Lord  Coke, 
however,  held  that  the  sovereign  was  not  bound  to  surrender  up  fugitive  criminals 
bom  other  countries.  S  Inst.  180.  The  American  decisions  on  the  question  are.  In 
the  Matter  of  WaahbDm,  4  Johns.  Ch.  106 ;  Commonwealth  v.  Deacon,  10  Scrg.  ft 
Bawie,  125 ;  Bex  v.  Ball,  decided  by  Ch.  J.  Betd,  at  Montreal,  and  reported  In  Amer. 
Jnr.  297 ;  Case  of  Jo*^  Ferreire  doe  Santos,  2  Brockenbrough,  408.  Two  of  those, 
Tis.,  that  in  4th  Johnson  and  before  Ch,  J.  Beid,  are  for  the  duty  of  surrender,  and 
tlie  other  two  against  it,  unless  specially  provided  for  by  treaty.  Mr.  Justice  Story 
cites  the  conflicting  aothoritles,  both  foreign  and  domestic,  on  this  interesting  ques- 
tion, bnt  intinutea  no  opinion.  8  Comm.  on  the  Constltntion,  pp.  676,  6T6 ;  Couun. 
Ctwflict  of  Laws,  pp.  G20-623.    But  afterwards,  in  the  United  Sutea  v.  Davia, 
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•  37  that  every  •  state  is  bound  to  deny  an  asylum  to  crimiuals, 
and,  upon  application  and  due  examination  of  the  case,  to 
surrender  the  fugitive  to  the  foreign  state  where  the  crime  waa 
committed.  Tie  language  of  those  authorities  is  clear  and  ex- 
plicit, and  the  law  and  usage  of  nations,  as  declared  by  them,  rest 
on  the  plainest  principles  of  justice.  It  is  the  duty  of  the  govern- 
ment to  surrender  up  fugitives  upon  demand,  after  the  civil  mag- 

2  Sumner,  4S6,  Jadge  Story  eKpreeeed  gre&t  doabtg  irhether,  upon  prindplei  of  inter- 
uatjonil  law,  and  independent  of  itatuto  or  treatj,  any  court  of  jualice  ii  sutboriied 
to  lurrender  a  fagitire  from  justice.  In  the  ipring  of  I8SQ,  George  Holme*,  being 
charged  with  the  crime  of  murder,  committed  in  Lower  Canada,  fled  into  the  State 
of  Vermont,  and  hia  aurrender  \tae  demanded  hj  the  GoTsmor-Gmeral  of  Canada. 
Application  waa  made  tiy  authority  in  Vermont,  to  the  President  of  the  United 
State*,  who  declined  to  act  Ihrougli  an  Alleged  want  of  power,  and  the  ctue  came 
back  to  the  Governor  of  Vermont.  After  hearing  counsel  and  giving  the  subject 
great  consideration.  Governor  Jennison  decided  that  it  waa  his  duty  to  Buirender 
the  fugitive.  The  caae  waa  afterwards,  and  before  any  actual  surrender,  carried  up 
before  the  Supreme  Court  of  that  state  upon  habeaa  carpta,  and  elaborately  argued 
In  July,  1B88,  and  the  decision  of  the  governor  afBrmed.  The  case  was  afterward* 
carried  up  to  the  Supreme  Court  of  the  United  States,  in  the  winter  of  1840,  and 
the  court  declared  that  they  bad  no  Jorisdiction  in  Ihe  case.  Bolmes  v.  Jenniion, 
14  I'etcr*,  640.  Holmes  was  thereupon  brought  up  before  the  Supreme  Court  of 
Vermont  by  habtia  corpat,  in  April,  1840,  and  the  question  aolemnly  argued,  and 
the  decision  was,  that  the  state  had  no  authority  to  surrender  the  priaoner,  and  he 
was  accordingly  discharged  from  custody.  Case  Ex  parte  Holmes,  12  Vermont,  631. 
It  may  be  here  properly  observed  that,  according  to  the  official  opinion  of  the  Attop- 
ney-General  of  the  United  Sutea,  ITST,  it  was  the  ffWy  of  Ihe  United  States  to 
deliver  up,  on  due  demand,  heinous  offenders,  being  fugitives  from  the  dominions  of 
Spain,  and  that,  a*  the  existing  laws  of  the  Union  had  not  made  any  specific  provi- 
sion for  the  case,  the  defect  ought  to  be  supplied.  Opinions  of  the  Attorneys.  General, 
L  4a.  But  afterwards,  in  1821,  the  then  Attorney-General  of  the  United  Sutes, 
In  an  elaborate  opinion  given  to  the  President,  declared  that  the  modem  usage  and 
practice  of  nations  had  been  contrary  to  the  doctrine*  of  the  early  jurists,  and  that 
it  was  not  now  the  law  and  usage  of  nations  to  deliver  up  fugitive*  from  justice, 
whatever  may  be  the  nature  or  atrocity,  of  the  ctime,  unless  It  be  in  pursuance  of 
a  treaty  stipulation.  Opinions,  &c.  i.  384-802.  II  there  be  no  treaty,  he  wa*  of 
opinion  that  the  govn^ment  of  the  United  Sute*  could  not  act  on  the  subject,  with- 
out authority  conferred  by  an  act  of  Congress,  and  which  it  would  be  expedient  to 
grant,  as  the  law  is  Imperfect  as  It  stands.  Ibid.  ii.  832,  902.  When  it  is  declared 
as  the  settled  rule  that  the  United  States  are  not  justified  in  the  surrender  of  fugi- 
tives from  justice,  except  in  pursuance  of  a  treaty  stipulation,  the  United  State*  are 
tbui  in  eCCect  declared,  by  national  and  state  authorities,  to  be  a  safe  asylum  for  all 
sorts  of  criminals,  from  all  goveromenti  and  territories,  near  or  distant.  So,  alio, 
all  the  high  law  authoritle*  in  Westminster  Hall,  in  the  case  of  The  Creole,  gave 
their  opinions,  in  the  British  House  of  Lords,  In  February,  1812,  that  the  English 
law  and  international  law  did  not  anlhorize  the  surrender  of  fugitive  criminal*  of 
any  degree,  and  that  the  right  to  demand  and  surrender  mual  be  founded  on  treaty, 
or  it  does  not  exist. 
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istrate  shall  have  ascertained  the  existence  of  reasonable  groands 
for  the  chaise,  and  sufficient  to  put  the  accused  upon  his  tiial. 
The  guilty  party  cannot  be  tried  and  punished  by  any  other  juris- 
diction than  the  one  whose  laws  have  been  violated,  and,  there- 
fore, the  duty  of  surrendering  him  applies  as  well  to  the  case  of 
the  subjects  of  the  state  surreodeiing,  as  to  the  case  of  subjects 
of  the  power  demanding  the  fugitive.  The  only  difficulty,  in  the 
absence  of  positive  agreement,  consists  in  drawing  the  line  be- 
tween the  class  of  offences  to  which  the  usage  of  nations  does,  and 
to  which  it  does  not  apply,  inasmuch  as  it  is  understood,  in  prac- 
tice, to  apply  only  to  crimes  of  great  atrocity,  or  deeply  affect- 
ing the  public  safety.  The  act  of  the  legislature  of  New  York  of 
the  5th  April,  1822,  c.  148,  gave  facility  to  the  surrender  of  fugi- 
tives, by  authorizing  the  governor,  in  his  discretion,  on  requisi< 
tion  from  a  foreign  government,  to  surrender  up  fugitives  chatted 
with  murder,  forgery,  larceny,  or  other  crimes,  which,  by  the 
laws  of  this  state,  were  punishable  with  death  or  imprisonment 
in  the  state  prison;  provided  the  evidence  of  criminality  was 
sufficient,  by  our  laws,  to  detain  the  party  for  trial  on  a  like 
chaise,  (a)  Such  a  legislative  provision  was  requisite,  for  the 
judicial  power  can  do  no  more  than  cause  the  fugitive  to  be 
arrested  and  detained,  until  sufficient  means  and  opportunity 
have  been  afforded  for  the  dischaige  of  this  duty  to  the  proper 
organ  of  communication  with  the  power  that  makes  the  de- 
mand. (_6)  ^ 

(a)  The  N.  T.  Berited  Statulei,  L  184,  aec.  8, 9.  10,  11,  tutTS  adopted  and  con- 
tinued the  MToe  proTidon. 

(t)  The  ConttitDUoQ  of  the  United  States  hu  prorided  for  the  turrender  of  fngl- 
tlrea  from  jiutice  u  baatat  tAe  Kneral  Oatet,  ia  casei  "  of  treuon,  felony,  or  other 
crimt ; "  hut  it  hu  not  deiignated  the  epeciflc  crfmw  for  which  a  aarrender  is  to  he 
made,  aod  this  baa  led  to  dUQciiltiei  ta  hetween  the  itatei.     ThOB,  for  iostance,  bi 

»  Wheal  pt  2,  c.  2,  Dana's  nole  73.  do  bo  hy  treaty     Bee  further  Balleck, 

A  Judidal  tribunal  baa  not  snthority.  in-  c.  7,  {  38 ;  Turin,  pt.  1,  %  221. 
dependently  of  statute  or  treaty,  to  makp        As  to  the  inrrender  of  fn^tti-e*  as  be- 

eztradUioo  of  a  criminal.    It  was  doue  in  tween  the  seTeral  states,  see  Matter  nt 

the  case  of  Ar?neli«s,  1804,  by  Ur  8e<r-  Voortieei,  S  Vroom  (32  N.  J.),  141 :  TEen- 

ard,  as  an  execntiTe  act,  but  the  right  toclcT  v.  Dennison,  24  Hov.  SO;  Matter 

of  the  executive  power  to  do  so  is  per-  of  Clark,  0  Wend.  812 .  jxm,  ii.  82,  n.  1. 
baps  atUl  open  to  question.    In  rt  Kaloe,  The  United  Sulea  have  now  eitradt 

14  How.  103,  IIZ    It  would  seem  <;lear  tion  treaties  witli  nearly  all  ciTilued  na- 

thata  state  is  under  no  obllgalion  to  sur-  tlons.    Dana's  Wheaton,  note  73;  Law- 

render  a  criminal,  unless  it  has  agreed  to  fence's  Wheaton,  nole  76.    Some  interest- 
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The  European  nations,  in  early  periods  of  laodepi  history, 
made  pioTision  by  treaty  fiar  the  mutual  Burreader  of  orimi- 
1B30,  the  Qoremor  of  VirgliiU  made  appUattlon  to  the  Governor  of  New  Tork  (or 
the  lunender  of  three  men,  charged  by  offldknt  m  being  fugiliTei  from  ]iutic«,  In 

/•2oRtMM^  iltating  taut  taktag  ionaj  Jnm  on*  CtUt]/,  in  Virginia,  a  ntgn  dam,  Itaae, 

ing  queatioiu  have  ulnn  ooder  thorn  in  UnlWa  Cmc,  6  ^ilft.  3B0 1  ■-  o.  Op.  Att- 
the  courts  of  thi«  counliy  uid  of  Euglud.  Gen.  x.  BOl ;  Dnited  Stalet  v.  Wur,  8  N  T. 
In  AndenoD'f  cue,  &  sUve  killed  a  man  Leg.  Obe.  84S ;  Matter  of  Beilbronn,  12 
In  HiMOuri,  and  escaped  to  Canada,  where  fd.  65;  In  re  Farez,  T  Blatchf.  345  (ondet 
he  wai  demanded  a^BpertoQ  charged  with  the  treatj  with  Swlta^and).  On  the 
mnrder.  The  act  did  not  amount  to  mui-  other  hand,  the  b«aty  bu  been  held  not 
der  by  the  common  law  or  law  of  England,  to  cover  piracy  jure  jsitiuM,  became  that 
and  after  the  proTlocial  court  of  Qaeen'e  i»  an  ofEeoco  paniihable  by  all  nationi; 
Bench  had  ordered  his  eurrender  (20  but  only  acts  made  piracy  by  the  tnanici- 
U.  CI^B.  124),  tt  it  a^d  that  the  Canada  pal  law  of  tlie  nation  making  the  demand. 
Common  Pleat  diacharged  tlie  priMmer.  In  rt  Tirnan,  S  Beit  &  8m.  B46.  x*  Prit- 
Pana'i  WbMUHi,  uole  75 ;  Abdy'i  EenI:,  onen  charged  with  a  piracy  created  by 
129,  citing  11  Canada,  C.  P.  1 ;  [see  also  act  of  Parliament  may  be  glren  up  wlth- 
30L.  J.  H.  B.Q.B.  129;  Q  B.  &  S.  S2fi;]  out  a  statute  carrying  out  the  treaty,  and 
and  also  referring  to  U(iller'iCa£e,ThaeB,  before  Indictment.  The  Britiih  Prison- 
Sept  0  and  13,  1801.  er«,  1  W.  ft  M.  66.  Bee  Matter  of  Met«- 
Probably  in  general  the  terms  of  the  ger,  6  N.  T.  Leg.  Ob*.  88  (i.  c.  5  How. 
treaty  with  England  are  to  be  construed  176)  i  Muller's  Case,  &  Phila.  289 ;  t.  c. 
as  applying  to  thoscaclawhiuh  are  rccog-  Op.  Att-Oen.  i.  501.  See  generally 
niied  throughout  the  United  Stales  and  Wheat.  Dana's  notes  74,  76;  liwrence'a 
England  as  constituting  the  specified  note  78)  Matter  of  Kaine,  10  N.Y.  l«g. 
orime.  It  has  been  held  that  they  do  not  Obi.  367 1  a.  o.  14  How.  IDS.  As  to  the 
apply  to  an  offence  made  forgery  by  a  conduct  o(  proceedings.  In  re  Henrich,  5 
state  law  only.  Windsor's  Case,  8  Beat  Blatchf.  414-  Ai  K  ■■  "■' 
ft  8m.  522.    Other  cases  on  forgery  are  People  b.  Curtis,  60 


,1  See    Att.Oen.  ».  Kwok*Slng,  8  wise.     In  ra  Angela   De  Glacomo,  12 

L.  R.  F  C  170  Blatchf.  Bfil. 

^  See  generaUy,  both  ai  to  interna-  As  to  whether  a  person  extradited  for 

tionaland  interstate  extradition,  and  for  one  crime  may  be  arrested  and  tried  for  ui- 

extradition  treaties  and  laws  of  United  other  committed  prior  to  the  extradition, 

States.  Spear  on  The  I-w  of  Extradition  ormaybedetalnedoncMlprocess.theau- 

(1878).    The  .Utut«  should  be  oonsolted  tboritles  are  not  agreed.  Against  the  right 

for  later  treaties.  "«  ^  ^'""'™*  *'  "l'*.^'    rTt 

The  Preddenf .  mandate  1.  »ot  nece.-  wealth  v.  Hawes,  18  Bush,  69T ;  B«,  Int 

sary  to  the  beginning  of  extradition  pro.  I-w.  733 .  9  Revtie  de  Dro.t International. 

ceedtag,     /,«  Hermann  Thomas,  la  1.    But «« /««Noye.,  17  Alh^LJ.«7. 

Blatohf,  870;  /.  r.  Kelley.  8  Low.  339.  United   Slates  »,  I— «"«•  ^^  BU«=hf. 

A  person  may  be  extradited  under  a  295;  Adriance  .  Lagrave.  69  N  T.  110. 

treatynhough  the  «ime  was  committed  Pooley  ..  Whet  ham  16  Ch  D.  436_ 

and  though  the  criminal  had  reached  tha  As  to  extradLl.on  for  poU.ioal  oSctk*!, 

extraditing  country  before  the  treaty  wa»  see  11  Revue  de  Droit  International,  475;   ^ 

made,  unless  the  tjwaty  proTidea  other  14  id.  403- 
[44] 
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nals  Beeking  refuge  from  justice.     Treaties  of  this  kibd 
were  made  between  England  and  Scotland  in  1174,  *  and  *  88 

Ike  properti/  of  CoUa/.  The  appUcatian  was  made  under  the  >ct  of  Congren  of  Feb- 
ruary 12,  1703,  a  7,  lec.  1,  founded  on  the  Constitution  of  the  United  States,  art.  4, 
•ec.  2,  at  being  a  case  of  "  Irraion,  felon;,  or  adier  erime,"  within  the  Conetltntloii  and 
the  law,  and  certified  ai  the  statute  directed.  The  Governor  of  Hew  York  refused 
to  loirender  the  luppoied  fngltlres,  on  the  ground  that  ilaverj  and  property  in 
•laTea  did  not  exi«t  in  New  York,  aild  thai  the  offence  wat  not  a  erimt  known  to  the 
laws  of  New  Tork,  and  confeqnentl/  not  a  crime  within  the  meaning  of  the  Consti- 
tntlon  and  statute  of  the  United  States.  But  the  legtslatnre  of  New  York,  by  coi>- 
cnrrent  reaolntloD*  of  the  11th  of  April,  1S42,  declared  their  opinion  to  be,  that 
■tealing  a  slave  witldn  the  jurisdiction  and  agaltist  the  lawa  of  Virginia  was  a 
crime  witbln  the  meaning  of  the  2d  section  of  the  4th  article  of  the  Constitntion  of 
the  United  States.  The  executive  and  legislative  authorities  of  Virginia  also  oon- 
ddered  the  caM  to  be  wtthln  the  provision  of  the  ConstitntioTl  and  the  law,  and  that 
the  refnaal  was  a  dental  of  right.  It  was  contended,  tliat  the  Constitudon  of  ih« 
United  States  recognizes  the  lawful  existence  of  slaves  as  property,  for  it  apportions 
tbe  representation  among  the  state*  on  the  basis  of  distinction  between  free  persons 
and  other  persons ;  and  it  provides,  in  art.  4,  tec  3,  for  tlieir  surrender,  when  escap- 
ing from  one  state  to  anollier:  —  tbat  slave*  were  regarded  by  law  as  property  in 
nearly  all  the  states,  and  protected  (u  sucb,  and  panicnlarly  in  New  York,  when  the 
constitution  was  made ;  that  tbe  repeal  of  those  laws,  and  renunciation  of  that 
specie*  of  property,  in  one  state,  does  not  affect  the  validity  of  tbe  laws,  and  of  that 
■pedes  of  proper^  in  another  state ,'  and  that  tbe  refusal  to  surrender  felons  who 
■leal  that  property  in  Virginia,  and  flee  with  it  or  without  it  to  New  York,  on  tbe 
ground  that  blacks  are  no  longer  regarded  as  property  in  New  York,  is  a  violatioo 
of  tbe  federal  compact,  and  of  the  act  of  Congress  founded  thereon.  This  case  and 
that  of  Holmes,  mentioned  in  a  preceding  nnte,  involve  very  grave  uonaideration*. 
I  have  read  and  conatdered  every  authority,  document,  and  argument  on  the  subject 
that  were  within  my  command,  and  in  my  humble  view  of  the  questions,  I  cannot 
but  be  of  ofdnion  that  tbe  claim  of  the  Canadian  authorities  In  tbe  one  ca»e,  and  of 
tbe  Governor  of  Virgliiia  In  tbe  other  case,  were  equally  well  founded,  and  entitled 
to  be  recognized  and  enforced.  In  the  case  from  Canada,  the  jurisdiction  of  it 
belonged  exclusively  to  tbe  antborltlee  of  Vermont.  The  United  Statee  have  no 
Jariadlctlon  in  aneh  oases,  except  nnder  a  treaty  provision.  Tbe  duty  of  surrender^ 
log  on  due  demand  from  the  foreign  govennnent,  and  on  due  preliminary  proof  of 
the  crime  charged,  is  part  of  the  common  law  of  the  land,  founded  on  the  law  of 
nations  as  part  of  that  law ;  and  the  state  executive  i«  to  canse  that  law  to  be  eie- 
cnted,  and  to  be  assisted  by  judicial  process,  If  necessary.  Tbe  statute  of  New  York 
1*  dedilve  evidence  of  the  ■ense  of  that  state,  and  it  waa  in  every  respect  an  expe- 
dient, jn»t,  and  wise  provision.  In  no  way  repugnant  to  the  Constitution  or  law  of 
the  United  States,  for  it  was  "no  agreement  or  compact  with  a  foreign  power." 
The  whole  subject  is  a  proper  matter  of  state  concern,  imder  the  guidance  of  mtt> 
Didpal  law  (stipulation*  in  national  treaties  always  excepted),  and  if  there  be  no 
expiest  itBtute  provision,  the  exercise  of  tbe  power  must  rest  hi  sound  legal  dis- 
etwtlDn,  a*  to  tbe  nature  of  tbe  crime  and  as  to  tbe  sufikdency  of  the  proof.  The  law 
of  nation*  Is  not  ntfflclently  precise  to  diBpen*e  with  tbe  exercise  of  tliat  discretion. 
Bnt  private  murdtr,  at  in  tbe  Vermont  ease,  it  free  of  all  difficulty,  and  It  would  be 
dealtaif  nnjaaily  with  the  aggrieved  foreign  government,  and  be  eminently  disgrace- 
Ill  to  tlw  ckaraetcr  of  A«  atftta  and  to  oitf  oontlimtlonal  ■■thoritle*,  to  ^ve  an 
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England  and  France  in  1308,  and  France  and  Savoy  in  1378 ; 
and  the  last  treaty  made  special  provision  for  the  surrender 
of  crimiDals,  though  they  should  happen  to  be  subjects  of  the 
state  to  which  they  had  fled.  Mr.  Ward  (a)  considers  these 
treaties  as  evidence  of  the  advancement  of  society  in  regularity 
and  order.  (6) 

aif  lam  to  fu^tiTei  loaded  with  inch  ■trodty.  If  there  be  no  authority  in  thia  cohd- 
tr7,  BUte  or  national,  to  iniTender  lach  a  fugitive,  then  it  i(  idle  to  tAlk  about  the 
BDthoritj  of  the  law  of  nationi  ai  part  of  the  common  law.  Then  "  pnblic  Uw,  the 
penoniflcation,  as  it  were,  of  natural  Justice,  become*  a  mere  nooentitj,  the  beanti- 
fnl  flgmeht  of  philoeophen,  and  destitute  of  all  real  Influence  on  the  fortuuea  of 
mankind." 

(a)  Historj-  of  the  Law  of  Nation*,  li.  SlS-SSa 

{b)  By  the  treaty  of  amity,  commerce,  and  navigation  between  Great  Britain  and 
the  United  States,  in  November,  1795,  it  was  hj  the  2Tth  article  agreed,  that  persons 
charged  with  murder  or  forgery,  seeking  an  asylum  in  the  dominions  of  either  party, 
should  be  delivered  up  on  due  requisition,  provided  the  evidence  of  criminality  lie 
sufficient  to  justify  apprehension  and  comiuitioent  for  trial,  if  the  offence  had  been 
committed  in  the  jurisdiction  where  the  requisition  ii  made.  But  this  treaty,  on  this 
and  other  points,  expired  by  its  own  limitation  after  the  expiration  of  twelve  yean. 
The  provision  was  happily  renewed  by  the  trea^  between  the  United  State*  and  the 
United  Kingdom  of  Great  Britain  and  Ireland,  signed  at  Washington,  August  9. 
1642,  and  afterward*  duly  ratified.  This  treaty  terminatea  the  qiMStion,  so  far  a* 
the  two  countries  are  concerned,  which  had  long  embarraaaed  the  councils  and  courts 
la  tliia  country.  By  the  lOih  article  of  the  treaty  it  ie  declared,  that  the  two  ponert 
respectively,  upon  requisItloD*  by  the  due  authoritiea,  ahonld  deliver  up  to  justice 
all  pertona  who,  being  charged  with  the  crime  of  murder,  or  piracy,  or  arson,  or  rob- 
bery, or  forgery,  or  the  utterance  of  forged  paper*,  committed  witbin  the  Jorisdiction 
of  either,  should  aeek  an  asylum,  or  should  be  found  within  the  territoriea  of  the 
other;  provided.  Chat  this  should  only  be  done  upon  such  evidence  of  criminalty  a*. 
according  to  the  laws  of  the  place  where  Uie  fugitive  or  person  so  charged  should  be 
found,  would  justify  his  apprehension  and  commitment  for  trial,  if  the  crime  or 
offence  bad  there  been  committed.  A  similar  convention  waa  made  between  the  United 
State*  and  France,  and  ratified  at  Washington,  April  12,  1&44  ;  but  the  provision 
was  extended  to  the  crime  of  an  attempt  to  commit  murder,  atid  to  rape,  and  em- 
bezzlement by  public  officer*,  when  the  same  is  punishable  witb  inbmoua  punish- 
ment. The  treaty  provisions  would  aeem  to  require  statute  provisions  of  the  *eTerml 
governments  to  carry  the  treaties  for  surrendering  fugitive*  more  promptly  into 
effect  The  act  of  S  &  0  Vict.  c.  120,  has  *ncb  a  provision  in  respect  to  the  treaty 
of  Washington  in  1842 ;  without  any  apecial  provision  on  the  subject,  the  power  and 
duty  of  duly  carrying  into  effect  treaties  of  that  Wnd  would  belong,  excluaive  of  the 
*tate  anthoritiea,  to  the  courts  and  magistntea  of  federal  juriadiction.  The  legisla- 
ture of  the  Kingdom  of  Belgium,  by  a  law  of  the  lat  of  October,  1633,  authorized 
the  surrender  of  fugitives  from  foreign  countries  upon  the  charge  of  murder,  rape, 
arson,  counterfeiting  the  current  coin  or  forging  public.bank  paper,  perjury,  robbery, 
theft,  peculation  by  public  trustees  and  fraudulent  bankrupts ;  but  with  the  proviso 
that  the  law  of  the  foreign  country  be  reciprocal  in  the  case,  and  that  the  judgment 
or  judicial  accusation  be  duly  authenticated,  and  the  demand  be  made  witbin  the 
time  of  limiUtlon  prescribed  by  die  Belgia  law.    M.  Pinbeir»'Ferreira  severely  cod- 
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7.  AmtMBsadora.  —  Ambassadors  form  an  exception  to  the  gen- 
eral case  of  foreigners  resident  in  the  country,  and  they  are  ex- 
empted absolutely  from  all  allegiance,  and  from  all  responsibility 
to  the  laws  of  the  country  to  which  they  are  deputed.  As  they  are 
representatives  of  their  sovereigns,  and  requisite  for  negotiations 
and  friendly  intercourse,  their  persons,  by  the  consent  of  all  nn- 
tioDS,  have  been  deemed  inviolable,  and  the  instances  are  rare  in 
which  popular  passions  or  perfidious  policy  have  violated  this  im- 
munity. Some  very  honorable  examples  of  respect  for  the  rights 
of  ambassadors,  even  when  their  privileges  would  seem  in  justice 
to  have  been  forfeited  on  account  of  the  gross  abuse  of  them, 
are  to  be  met  with  in  the  ancient  Roman  annals,  notwithstand- 
ing the  extreme  arrogance  of  their  pretensions  and  the  intem- 
perance of  their  military  spirit,  (c)  If,  however,  ambassadors 
should  he  so  regardless  of  their  duty,  and  of  the  object  of  their 
privilege,  as  to  insult  or  openly  attack  the  laws  or  government 
of  the  nation  to  whom  they  are  sent,  their  functions  may  be 
suspended  by  a  refusal  to  treat  with  them,  or  application  can 
be  made  to  their  own  sovereign  for  their  recall ;  or  they  may  be 

deniiii  thU  Uw,  and  contenda  for  protection  to  the  fn^tive,  and  that  the  trilraiialB 
of  the  counby  to  which  he  leaorta  ihould  take  cognizance  of  criminal  caiet  oqu&Ujr 
•■  of  matten  of  contract  I  See  Cours  de  Droit  Public,  par  Le  Comm.  S.  Pinbeiro- 
Feneira,  Paris,  1830,  ii.  S4-84 ;  Rerne  ^trsng^  de  Legislation,  ct  d'&coDomie  Poli- 
tique, No.  2,  Parii,  December,  18S3.  Some  other  foreign  jnristi,  of  more  establislied 
Teputatlon,  maintain  the  same  doctrine,  and  hold  that  erimee  committed  in  one  aUle 
may,  if  the  criminal  be  fonnd  in  another  state,  be,  upon  demand,  punished  there. 
Hnrtiua,  de  CoUis.  Leg.  P.  Toet,  de  Stalut.  cited  in  Story's  Conira.  on  the  Conflict  of 
Laws,  610-620;  Mortens,  Law  of  Natjons,  b.  3,  c.  8,  gee  22,  23;  Grotiua  de  Jore, 
B.  &  P.  b.  2,  c.  21,  sec.  4.  The  Utter  aajs,  that  every  government  U  bomid  to  pun- 
ish the  fugitive  criuiinal  on  demand,  or  deliver  him  np.  But  the  better  opinion  now 
Is,  both  on  principle  and  authority,  that  the  prosecution  and  punishment  of  crimes 
are  left  exclusively  to  ttie  tribunals  of  the  country  where  they  are  committed. 
Karnes,  Princlp.  of  Equity,  ii.  320;  Merlin,  RiJpertoire,  Souverainetg,  sec.  5,  n.  7, 
pp.  767,  7G8 ;  Pardessus,  Droit  Comm.  v.  art.  1467.  If,  Indeed,  the  fugitive  Is  to  bo 
tried  and  punished  for  a  crime  committed  out  of  the  territory,  the  punishment  muil 
be  according  to  the  law  of  the  pUce  where  the  offence  whs  committed.  Delicla 
puniuntor  juxta  mores  loci  commissi  delicti,  et  non  loci  ubi  de  crimlne  cognoscilur, 
Bftrtholiu,  cited  in  Henry  on  Foreign  Law,  47.  It  is,  however,  a  decided  nnd  Bellied 
principle  in  the  English  and  Americnn  law,  thst  the  penal  laws  of  a  country  do  not 
reach,  in  their  di»ahiUties  or  penal  effects,  bcyonil  the  jurisdiction  where  they  are 
CTtabliahed.  Folliott  d.  Ogden,  1  H.  Black.  123,  136 ;  Lord  Ellenborough,  Wolff  v. 
Ozholm,  6M.  &  8.96;  Commonwealth  of  Massacbuielts  v.  Oreen,  17  Mass.  614, 
63»-eia ;  SeoTilk  ■>.  Canfleld,  14  Johnt.  938, 440. 
(c)  Llvy,b.2,o.4;  b.  80, 0.26. 

[4T] 


ny  Google 


*8d  OF  THE  LAW  OF  NATIONS.  [PABT  I. 

dtBmiaeed  and  required  to  depart  within  a  reasonable  tune.  ((Q 
We  have  had  instancea,  within  our  own  times,  of  all  these  modes 
of  deidiDg  with  miuisters  who  had  given  offence ;  and  it  is  sot  to 
be  denied  that  every  government  has  a  perfect  right  to  judge  for 
itself  whether  the  language  or  conduct  of  a  foreign  minister  be 
admissible.  The  writers  on  public  law  go  still  further,  and 
*  89  allow  force  to  be  applied  to  confine  or  send  away  •  an  am- 
bassador when  the  safety  of  the  state,  which  is  superior  to 
all  other  considerations,  absolutely  requires  it,  arising  either  from 
the  violence  of  his  conduct,  or  the  influence  and  danger  of  bis 
macbinationa.  This  is  all  that  can  be  done,  for  ambassadors  can- 
not, in  any  case,  be  made  amenable  to  the  civil  or  criminal  juris* 
diction  of  the  country ;  and  this  has  been  the  settled  rule  of 
public  law,  ever  since  the  attempt  tnade  in  the  reign  of  EllBabetb 
to  subject  the  Scotch  and  Spanish  ambassadors  to  criminal  juris- 
diction, and  the  learned  discusaions  which  that  case  excited,  (a)  * 
By  fiction  of  law,  an  ambassador  is  considered  as  if  he  were  out 
of  the  territory  of  the  foreign  power ;  and  it  is  an  inlplied  i^ree- 

{d)  lu  ITOT,  It  WM  considered  by  the  Attomey-Oenenl  of  the  Uolted  Sutea,  la 
fall  letter  to  the  Secretary  of  Sute,  to  be  a  contempt  of  the  goremment,  for  ■  foreign 
ndnliter,  while  k  realdent  minliter  Id  the  Colted  SlatM,  to  communicate  liii  lend- 
mentt  to  the  people  of  the  United  State*  through  the  preM.  Hit  interconrae  and 
correapondence  of  that  kind  It  to  be  with  the  eiecntive  department  of  the  govem- 
EMiit  excliulTelx.     Opioitmi  of  tile  Attonie7»OeneTal,  1.  4S. 

fo)  Grotiiu,  b.  2,  o.  18,  »ec  4 ,  B^nk  de  Foro  Legalorain.  c.  8,  IT,  13 ;  Tattd, 
b.  4,  e.  7,  wc  »2-103 ,  VTard't  Hlitoi?,  iJ.  486-663 ;  Mathall,  Ch.  J.,  in  the  eoie  of 
the  Schooner  Eiehange  t>  H'Faddon,  7  Crmach,  138;  Hr.  Wheaton,  Id  hia  Hlitoij 
of  the  Law  of  Nationi  in  Europe  and  America,  New  York,  184S,  pp.  335-261,  haa 
glren  an  analjaii  or  lummarj  of  Bjnkerahoek't  trealiae  De  Foro  Legalomm,  and 
which  i(  jnMly  regarded  as  an  excellent  work  and  of  high  aathori^r-  It  u  cou- 
tained  in  the  id  Tolnme  of  Bynkershoek'a  works,  pnbllabed  In  3  Tolomet,  folio,  at 
Lejden,  1767. 

I  The  general  priTlIege  of  a  minister  leg.  It  has  been  held  otherwise.  If  he 
baTbig  no  real  estate  In  Ibe  foreign  coon-  Toluatarllj  attorns  to  the  Jurisdiction  in 
trjr  Is  to  be  exempt  from  suit  there,  al-  inch  a  case.  Taylor  d.  Best,  14  C.  B. 
tbongh  neither  hts  person  nor  goods  are  487.  But  tee  Talarino  n  Thompson,  8 
touched,  and  although  the  Uabllitj  arites  Seld.  576.  He  cannot  waive  his  Immn- 
out  of  husinesa  engaged  in  there.  Mag-  nity  from  arrett.  United  States  e.  Ben- 
dalena  Steam  NaT.  Co.  b.  Marlhi,  2  El.  &  ner,  1  Baldw.  234,  pott,  182,  n.  (b).  See 
EL»4.  See  Valarino P. Thompson, 8  Seld.  Wheat.  Dana's  note  ISO;  Halleck,  c  S, 
(7N.T.)670;  HaUeck,  c.  6,  }S  14,19  H    }  lOtt  m^.x' 

x'  See  generally,  as  to  ri^tt  and  pilTilegea  of  Intenutttonal  agentt,  Hall,  IM. 
Iaw,  pt  2,  c.  P. 
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ment  amoag  nations,  that  the  ambaasador,  while  he  resideB  within 
the  foreign  state,  shall  be  considered  aa  a  member  of  his  own 
connlrj,  retaining  his  original  domicile,  and  the  goTemment  he 
represents  has  exclusive  cc^iKance  of  bis  conduct  and  control 
of  his  person.  (It)  An  ambassador  is  also  deemed  under  the  pro- 
tection of  the  law  of  nations  in  hia  passage  through  the  territories 
of  a  third  and  friendly  power,  while  npon  his  public  mission  in 
going  to  and  returning  iroat  the  govemmeut  to  which  he  is 
deputed.  To  arrest  him  under  Buch  circumstances  would  be  a 
breach  of  bis  privileges  as  a  public  minister.  (<?)  The  attendants 
of  the  ambassador  attached  to  his  person,  and  the  effects  in  his 
use,  and  the  house  in  which  he  resides,  y'  and  hia  domestic  eer> 
vants,  are  under  his  protection  and  privilege,  and  equally  exempt 
from  the  foreign  jurisdiction,  though  there  are  strong  instances  in 
which  their  inviolability  has  been  denied  and  invaded,  (d)     The 

(ft)  Grotiiu,  b.  S,  c.  16,  m&  1-a ;  WicqTiefort,  de  rAmbuMdenr.  liv.  1,  tec  27 ; 
TftKel,  b.  4,  c  T,  sec  81-1S6;  Bynk.  de  Foro  L^t  c.  6.  If  t.n  uubasMdor  be  con- 
cerned  Id  Inde,  hit  proper^  in  that  trtde  ii  liable  to  Beiznre,  u  in  the  caw  of  u; 
individiuJ.    Bjok.  de  Foro  Legst  c.  14 ;  V&ttel,  b.  4,  c.  6. 

(c]  Vatlel,  b.  4,  c  7,  kc  6S,  81;  Holbrook  u.  HeodenoD,  4  Baodf.  819.  In  thi* 
CM«,  Hendenon,  tbe  niiiiiil«r  from  tlie  Republic  of  TexM  to  France,  was  arretted 
in  New  York  (or  debt,  while  on  iiia  retam  from  Prance  to  Texat,  by  the  way  of  New 
Toik,  and  the  court  diKliarged  him  from  tbe  arrest.  It  was  held  that  an  entry  into 
the  conntiy  in  time  of  peace  did  not  require,  for  tlie  protection  of  tbe  peraon,  a  past- 
port,  tlioDgli  the  law  auumes  tliat  pawporta  may  be  granted  by  tlie  govenmient  of 
the  United  Statea.  Act  of  Congress,  April  SO,  1790,  sec.  27.  Pastporls,  tliongh 
named  in  oar  law,  are  unknown  in  practice.  Tb«  protection  is  implied  by  natnral 
and  monicipal  law,  and  it  is  tlie  datj  of  tlie  conrta  of  justice,  when  cases  arise  be- 
fore them,  to  enforce  tlie  law  of  natiom  on  this  tnbject,  u  part  of  the  law  of  the 
land.  The  doctrine  of  international  law,  aa  laid  down  by  Vatlel,  is  foonded  in  good 
lente  and  pnblie  policy,  and  sustained  by  the  intetetls  and  coortesy  of  nations. 
Grotiu  layt,  b.  2,  c.  18,  sec.  5,  that  the  obligation  to  protect  ambassadors  extendi 
only  to  the  power  to  whom  the  emliaasy  is  sent,  and  does  not  extend  to  the  power 
throtigh  whoae  territories  the  ambasaador  presumes  to  pass  without  a  passpi^.  Bnt 
that  harth  and  narrow  rule  is  now  justly  exploded. 

id)  Rntberforth,  b.  2,  c.  9;  Ward's  History,  ii.  562,  668;  Vatlel,  b,  4,  c.  8,  sec 
118;  nniCed  Slates  v.  Band,  SWash.  4B6;  Opinlooi  of  the  Attomeys^eneral  of 
the  United  States,  Washington,  1841,  t.  8»~91.  The  immanities  of  a  public  minister 
are  contidered  at  not  extending  to  debton,  as  to  debts  inctirred  prior  to  their  enter- 
ing into  the  minister's  service,  nor  to  fugitive  slavet,  nor  to  peraons  who  were  under 
prerloas  datiet,  as  soldiers,  sailon,  apprenticet,  minors,  a  wife,  Ac,  nor  doet  tbe 
privilege  of  imannity  protect  a  lal>orer  engaged  to  work  in  the  garden  attached  to 
the  minister't  residence.  lb.  The  duties  and  privileges  of  a  public  minister  are 
detailed  at  Urge  by  Mr.  Wheaton,  in  hit  Elements  of  Jntemationat  Law,  8d  edition, 

yi  See  Bar,  lot  Law,  49%  note  (n). 
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distinction  between  ambassadors,  ministers  plenipotentiary,  en- 
voys extraordinary,  and  resident  ministera  relates  to  diplomatic 
precedence  and  etiquette,  and  not  to  their  essential  powers  and 

privileges,  (e) 
•  40       'A  government  may,  in  its  discretion,  lawfully  refuge  to 
receive  an  ambassador,  and  witbout  affording  any  just  cause 
for  war,  though  the  act  would,  probably,  excite  unfriendly  dis- 
position, unless  accompanied  with  conciliatory  explanations.'   The 

E51-38T,  and  aiterirftrdi  In  his  larger  work  on  the  Hiatorr  of  the  Iaw  of  Nationi  !□ 
Europe  and  America,  New  York,  1S46,  235-261 ;  aod  from  hU  long  reiidence  at  tiro 
of  the  European  courli  in  a  diplomatic  character,  hii  aathoritf  on  the  subject 
aeqniiM  additional  force. 

(<)  Marten*,  201-207  i  Vattel,  b.  4,  c.  fl.  Cb«rg£  d'aSaire*  ii  a  diplomatie  repre- 
MUtAtive  or  Diiniiter  of  the  fourth  grade;  and  a  regident  minister  leemi  not  to  be 
equal  to  a  mluiiter  plenipotentiary.  Nor  is  a  miniiter  plenipotentiar7  of  equal  rank 
■Dd  dignity  with  an  ambauador,  who  repretenU  the  penon  of  hli  Borereign.  The 
great  powera,  at  the  Congreu  of  Vienna  in  1815  and  of  AiT  la  Chapelie  in  1818,  by 
an  arrangement,  dt Tided  diplomatic  agent*  Into  fonr  claatet:  1.  Anibauadon,  papal 
legate!,  or  nuntdoa.  2.  Enroya,  minliiers,  and  other  agent*  accredited  to  the  aoTer- 
eigna  S.  Mlnitlers  reaident,  accredited  to  soveretgn*.  i.  Charg^  d'afFairec,  accred- 
ited to  the  department  of  foreign  relation!.  A  miniiter  extraordinary  ha*  not  by 
that  title  any  superiority  of  rank.  The  Comm.  PinheirO'FeFrelra,  the  Fortugneie 
publicigt,  and  himseir  a  minlitre  d'£tat,  in  his  Coara  de  Droit  Public  ctaase*  togelber 
charges  d'affaires,  minUters  resident,  or  simply  minlaten  or  residents,  a*  diplomatic 
agents  of  the  third  class.  The  United  States  are  uaDally  represented  at  the  court* 
of  the  great  powers  of  the  flrst  class  by  ministers  plenipotentiary,  and  at  tliote  of  an 
inferior  class  by  a  charg^  d'affaires ;  and  tbey  hare  never  sent  a  person  of  the  rank 
of  ambassador  In  tlie  diplomatic  sense.  The  Prince  of  Orange  once  etprmsed  to 
Mr.  Adams  his  sorprise  that  tlw  United  States  had  not  put  themseUes,  in  that  re- 
spect, on  a  loTel  with  the  crowned  head*.  Diplomatic  Correspondence,  edited  by 
Mr.  Sparks,  tH.  106.  The  qnettion*  concerning  precedence  among  tbe  memben  of 
the  diplomatic  corps  at  foreign  court*  were  all  happily  settled  by  the  Congress 
of  Vienna,  in  1816,  and  (igned  hy  the  reprc»entallveB  of  tbe  eight  principal  European 
powers.  It  was  agreed  that  diplomatic  agents  of  the  respectire  classes  take  rank 
according  to  the  date  of  tite  official  notice  of  their  arrival,  and  that  tlie  order  of  sig- 
nature of  minister*  to  act*  or  treatic*  between  sereral  powen  that  allow  of  the 
altemat,  should  be  determined  by  lot.  Recueil  des  Pieces  OfBcietles,  vili.  No.  17  ; 
Wheaton's  ElitmenCi  of  International  Iaw,  26& ;  hi*  History  of  the  L«w  of  Nation* 
in  Europe  and  America,  New  York,  1846,  496. 

1  Dana'*  Wheaton,  note  187 ;  Animal  and  enjoy  tbe  Immnnltie*  of  mlniaters. 

Begister,  1843,  p.  180;  1866,  p.  2T7,  Ac.  Despatch  of  Eari  Bussell  to  Lord  Lyons, 

The  goremment  of  a  rerolted  state  Jan.  2S,  1882;  North  Am.  Pap.  Not.  4, 

which  faa*  not  yet  been  recognized,  some-  19^,  p.  234,  cited  Abdy's  Kent,  136 ;  cited 

time*  sends  oat  diplomatic  agents,  who,  Dana's  Wheat,  note   121.  as  Pari.  Pap. 

alcbooghnotiuvetledwlthtberepreteata-  N.A.No.5.     But  Mr.  Seward  has  stated, 

tive  character,  nor  entitled  to  diplomatic  in  tbe  case  of  the  Mexican  Empire,  that 

Iionon,  may  be  clothed  with  the  power*  tbe  gorernment  of  the  United  State*  lioldi 
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refusal  may  be  upon  the  ground  of  the  ambassador's  bad  char- 
acter, or  former  o£feti&ive  oondnct,  or  because  the  special  subject 
of  the  embassy  is  not  proper,  or  not  convenient  for  discussion,  (a) 
A  state  may  also  be  divided,  and  distracted  by  civil  wars,  so  as  to 
render  it  inexpedient  to  acknowledge  the  supremacy  of  either 
party.  Bynkersboek  says,  (()  that  this  right  of  sending  ambassa- 
dors  belongs  to  the  ruling  party,  in  whom  Btet  rei  agendi  potestaa. 
This  is  placing  the  right  where  all  foreign  governments  place  it, 
in  the  government  de  facto,  which  is  in  the  actual  exercise  of 
power;  but  the  government  to  whom  the  ambassador  is  sent 
may  exercise  its  discretion  in  receiving  or  refusing  to  receive 
him. 

It  sometimes  becomes  a  grave  question,  in  national  discussions, 
how  far  the  sovereign  is  bound  by  the  act  of  bis  minister.  This 
will  depend  upon  the  nature  and  terms  of  his  authority,  (o)  It 
is  now  the  usual  case  for  every  government  to  reserve  to  itself 
the  right  to  ratify  or  dissent  from  the  treaty  agreed  to  by  its  am- 
bassador. A  general  letter  of  credence  is  the  ordinary  letter  of 
attorney,  or  credential  of  the  minister ;  and  it  is  not  under- 
stood to  confer  a  power  *  upon  the  minister  to  bind  his  *  41 
sovereign  conclusively.  To  do  so  important  an  act  would 
require,  at  least,  a  distinct  and  special  power,  containing  an 
express  authority  to  bind  the  principal  definitively,  without  the 
right  of  review,  or  the  necessity  of  ratification  on  his  part,  (a) 
This  is  not  the  ordinary  or  prudent  course  of  business.  Ministers 
always  act  under  instructions  which  are  confidential,  and  which, 

(a)  Rvtherforth,  b.  2,  c.  9;  Bjok.  de  Foro  Legatornm,  c.  19,  tec  7. 

(A)  QDCtt.  J.  Pnb.  lib.  2,  c.  3. 

(c)  The  ditcretioD  and  reMire  with  which  a  public  minister  ought  to  act  in 
retatioD  to  the  countr;  in  which  he  reiide«  ii  atroDgly  exemplifled  in  the  case  of  The 
Sally  Ann,  St^warfi  Vice-Adm.  B.  307.  It  wa«  held,  that  a  Ueense  granted  bj  the 
Britiih  minister  at  New  York,  after  the  commencement  of  the  war  of  1B12,  to  an 
American  citizen,  to  export  provisions  to  a  British  island,  was  inconsistent  with  his 
diplomatic  cliaracter  and  duly,  and  void ;  and  the  decision  was  declared  to  be  correct 
and  proper,  bj  the  Lords  CommUdonera  on  appeal 

(o)  Bynk.  Q,  Jm-.  Pub.  Ub.  2,  c.  7. 

no  ofBcialintrrconne,  or  unofficial  or  pri-  March  IS  and  July  17,  1806;  Ex.  Doc. 

rate  Interrlewi,  with  agents  of  parties  in  20,  SQIh  Cong,  lit  Sess.,  cited  Dana's 

any  coontry  which  stand  in  an  atUtnde  Wheaton,  note  41  i  Deipatch  of  Mi.  Sew- 

of  retolation  antagonistic  to  the  sorer-  ard  to  Mr.  Bigelow,  March  18,  186G; 

eifdi  antbority  In  the  same  country  with  Dip.  Corr.  1S06,  pt  3,  878. 
which   the  United   Statei  are  on  terms  See,  oi  to  recognition,  ante,  2S,  n.  1. 

of  friendly  inteiconne.    Memoranda  ^ 
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it  ia  admitted  the^  are  not  bound  to  disclose  ;  (I>)  and  it  is  a  well- 
grounded  custom,  as  Vattel  observes,  (c)  that  any  engagement 
wbich  tbe  minister  sball  enter  into  is  of  no  force  among  Bover- 
eigns,  unless  ratified  by  bis  principal.  This  is  now  the  usage, 
although  the  treaty  may  have  been  signed  by  pleoipotentia- 
ries.  (d) 

a  Gotunia. — Consuls  are  Commercial  agents,  appointed  to  reside 
in  the  seaports  of  foreign  countries,  with  a  commission  to  watch 
over  the  commercial  rights  and  privileges  of  the  nation  deputing 
them.  The  establisbmeot  of  consuls  is  one  of  the  most  useful  of 
modem  commercial  institutions.  They  were  appointed  about  the 
12th  century,  in  the  opulent  states  of  Italy,  such  as  Pisa,  Lucca, 
Genoa,  and  Venice,  and  their  origin  has  been  ascribed  to  the  neces- 
sity for  extraordinary  assistance  in  those  branches  of  commerce 
formerly  carried  on  with  barbarous  and  uncivilized  nations,  (e) 
The  utility  of  such  a  mercantile  officer  has  been  perceived 
and  felt  by  all  trading  nations,  and  the  Mediteranean  trade  in 
particular  stands  highly  in  need  of  such  accredited  agents.  (/} 
Consuls  have  been  multiplied  and  extended  to  every  part  of  the 
world  where  navigation  and  commerce  can  successfully  penetrate, 
and  their  duties  and  privileges  are  now  generally  limited 

*  42   and  defined  in  treaties  of  commerce,  or  by  the  *  statute 

regulations  of  the  country  which  they  represent.  In  some 
places  they  have  been  invested  with  judicial  powers  over  dis- 
putes between  their  own  merchants  in  foreign  ports;  but  in  the 
commercial  treaties  made  by  Great  Britain  there  is  rarely  any 
stipulation  for  clothing  them  with  judicial  authority,  except 
in  treaties  with  the  Barbary  powers  ;  and  in  England  it  has  been 
held  that  a  consul  is  not  strictly  a  judicial  officer,  and  they  bavo 

(M  Wicqnefort'a  L'Amb.  i.  kc  14;  HuleiM,  217. 

(c)  B.4.o,8,.ec.77. 

(d)  Bynk,  «i«  tupn:  VMtel,  b.  2.  c.  12,  sec.  166;  Martens,  b.  8,  C.  1,  wo.  8; 
The  Eliw  Ann,  1  Dodson.  244.  Both  Vattel  Md  IDiiber  agree  tbat  a  tteaty  con- 
cluded under  a  fnll  power  cannot,  in  honor,  be  rejected  witbont  teiy  mfficient 
reawns.  ai  by  Tiolation  of  Instmctions,  mutual  error,  a  moral  or  pbyoical  impowi- 
bilitj,  4c.  Wheaton's  Element*,  8d  ed.  303-308.  See  in  Wheaton's  Elements,  3d 
ed.  886.  a  reference  to  tbe  moat  respectable  writers  on  diplomatic  history. 

(e)  I  Chitty  Comm.  Law.  48,  4Q. 

(/)  Jackaon  on  the  Commerce  ol  the  Mediterranean,  p.  80.  c,  4.     Consule  were 
not  unknown  to  the  ancient  Athenians,  and  they  had  tbem  In  the  commerdal  porta 
in  which  they  traded,  to  protect  the  inlerest*  and  property  of  Atfamlan  merchanti. 
St  John's  ffiitory  of  the  Manner*  and  Cnitomf  of  Andent  Oreece,  Hi.  383. 
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there  no  judicial  powei.  (a)  It  has  been  urged  by  some  writers, 
ikS  a  matter  highly  expedient,  to  eetablish  rulea  requiring  niei> 
chants  abroad  to  submit  their  disputes  to  the  judicial  authority 
of  their  own  consuls,  particularly  with  reference  to  shipping  con- 
cerns. But  DO  gorernment  can  invest  its  coobuIs  with  judicial 
power  over  their  own  subjects  in  a  foreign  country,  without  the 
consent  of  the  government  of  the  foreign  oountry,  founded  on 
treaty ;  and  there  is  no  instance  in  any  nation  in  Europe  of  the 
admission  of  criminal  jurisdiction  in  foreign  consuls.  0)  ^  The 
laws  of  the  United  States,  on  the  subject  of  consuls  and  vioe- 
consiils,  (c)  spcoially  authorize  them  to  receive  the  protests  of 
masters  and  others  relating  to  American  commerce,  and  they 

(a)  MuuSeld,  Ch.  J.,  in  Wildron  v.  Coombe,  8  Tmnnt  162 ;  1  Chit^,  GO,  51. 
{t)  Pftrdeuiu,  Conn  de  Droit  Comm.  t.  tec.  1460,  1451,  6th  ed. ;  Opinlona  <d 
the  Ani>rne7».0eiieT»l  of  the  United  Btatei,  L  786. 

(e)  Acta  of  CoDgreM  of  Utb  April,  1762,  c  24,  ud  of  rebrnair  28, 1808,  c  t&. 

1  The  act  of  Jane  22, 1860, 12  U.  B.St.  Agenta  of  their  nation  m  towards  their 

•t  L.  T!;  in  pnnnsoco  of  tieatiea,  giTei  coontrymen.    Hr.Att.-Gen.  Cnihlngin  7 

Judicial  powers  to  United  SUtea  comuIi  Op.  Att^Oen.  8i2 ;  vide  ib.  18,  496,  666  - 

in  China.  Japan,  Slam,  Tmkej.  Fenia,  8  Op.  Att.-Qen.  380  j  1  Vattei,  Pradier 

Tripoli,   Tonij,    Morocco,    and  Miucat,  Fod^r^,  625;   Wheat.  Lawrence'i  notes 

and  also  in  other  nnclTlllzed  countries.  73,  74.      So,   as   to   BricUh   coDenla   in 

Their  Jarisdictian,  both  civil  and  criml-  TuAey.    The  Laconia,  1  Br.  &  L.  117; 

nal,  is  to  be  in  accordance  with  the  laws  *.  a.  S  Moore,  P.  C.  m.  B.  IBL    See  Earlier 

of  the  United  State*  and  the  common  ir.  Lamb,  8  C.  B.  h.  a.  06. 
law,  including  eqnlty  and  admlraUir,  and         The  consul  of  a  decedent**  country  can 

they  are  to  supply  defects  bj  decree*,    la  interrene  of  right,  apart  from  treaty,  only 

some   cases  an    appeal  is  given  to  the  by  way  of  lunailtaiei,  and  witbout  Jn- 

iiiiniil«r.      See     Lawrence's    Wheatw,  risdtctlon.      8  Op.    Att-Gen.   08.      See 

note  74. '1  act  of  Aug.  18,  1866,  g  29;  11  St.  at  L. 

Apart  from  sUtnte  or  treaty,  it  seenu  G3,  68. 
that  an  ambassador  has  not  now  civil  or         The  consular  certiflcate*  mentlotied  bx 

criiniDal  jurisdiction,  virtiOe  officii,  even  the  text  are  not  evidence,  except  so  far 

among  hlg  suite.   Wheat  Dana's  note  128;  as  made  so  by  statute.    Levy  n.  Barley, 

Twlss,  pt  1,  g  202.  2  Snmn.  366 ;  Brown  v.  The   Indepen- 

But  consols  of  Christian  states  in  conn-  dence,  Crabbe,  64 ;  Johnion  v.  Hie  Corio- 

trie*  not  Christian  have  been  thought  to  Isnus,  Crabbe,  239 ;  Catlett  v.  Padflc  Ins. 

be  general  admkdstrative  and  judicial  Co.,  1  Paine,  691 


X*  Ai  to  the  eitent  of  such  jurisdlo-  United  Statesof  July  11,1870;  Hall,  Int 

tion,  sea  Dainew  v.  Hale,  91  V.  S.  IS;  Law,  Appen.  T, ;  Bevne  de  Droit  Inter- 

Dalneee  v.  United    States,    16  Ct.  of  national,  10,  285,  and  11,45,  "ttode  aur 

CL   64.     See,    generally.  Consular  Con-  la  Joridlction  Con* ulaice." 
vention    between  Austca-Hungary  and 
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declare  that  consular  certificates,  under  seal,  shall  receive  bath 
and  credit  in  the  courts  of  the  United  States.  It  is  likewise 
made  their  duty,  where  the  laws  of  the  couutry  permit,  to  ad- 
minister on  the  personal  estates  of  American  citizens,  dying 
within  their  consulates,  and  having  no  legal  representative,  and 
to  take  charge  of  and  secure  the  effects  of  stranded  American 
vessels,  in  the  absence  of  the  master,  owner,  or  consignee  ;  and 
they  are  bound  to  provide  for  destitute  seamen  within  their  con- 
sulates, and  to  send  them,  at  the  public  expense,  to  the  United 
States.  It  is  made  the  duty  of  American  consuls  and  commer- 
cial ^ents  to  reclaim  deserters  and  discountenance  insubordi- 
nation, and  to  lend  their  aid  to  the  local  authoritiea  for  that 
purpose,  and  to  discharge  the  seamen  cruelly  treated,  (d)  It  is 
also  made  the  duty  of  masters  of  American  vessels,  on  arrival  at 
a  foreign  port,  to  deposit  their  registers,  sea-letters,  and  passports 
with  the  consul,  vice-consul,  or  commercial  agent,  if  any,  at  the 
port ;  though  this  injunction  only  applies  when  the  vessel  shall 
have  come  to  an  entry,  or  transacted  business  at  Uie  port.  («) 
These  particular  powers  and  duties  are  similar  to  those  pre- 
scribed by  British  consuls,  and  to  consuls  under  the  cod- 
*43  sular  'convention  between  the  United  States  and  France, 
in  1788 ;  and  they  are  in  accordance  with  the  usi^es  of 
nations,  and  are  not  to  be  construed  to  the  exclusion  of  others, 
resulting  from  the  nature  of  the  consular  appointment,  (a)  '    The 

(d)  Act  n.  8.  SOth  Jnl7, 1810,  c.  23,  nc.  11,  IT.  See  in/rn,  UI.  IW,  the  treUy 
between  the  United  States  vid  Htuiorer,  to  the  tame  effect. 

I'e)  Toler  v.  Wbite,  Wue,  277 ;  bUttfaewi  v.  OtOej,  3  Somaer,  115.  Amerteui 
conault,  barlDg  no  Jndid&I  pover,  cumot  l*ke  cogaizauce  of  the  oDencet  of  leaiiKn 
in  foreign  porta,  nor  exempt  tlie  muter  from  liii  own  teiponiiblllty.  The  Wm. 
Harrii,  Ware,  S6T.  But  when  an  AmenciiD  veisel  puts  into  a  port  of  necrauty  for 
repairs,  a  ■urre}'  to  ascertain  tlie  damage  ma;,  it  seetna,  according  to  osage,  be 
directed  bj  the  American  consul,  u  part  of  his  official  dnt^.  Potter  s.  The  Ocean 
Ini.  Co.,  8  SamneT,  27.  The  English  PrerogatiTe  Court,  before  Bir  Beilwrt  Jenner. 
in  lS3g,in  the  case  of  Aaidnwall  v.  The  Qneeo's  Proctor,  2  Corteii,  241,  held  that 
an  American  consul  was  not,  in  that  capad^,  permitted  hy  the  law  of  England  to 
administer  upon  the  perwDal  estate  of  a  domiciled  citizen  of  the  United  States  dying 
in  England.  Tlie  Crown  takes  cliar^  of  the  property  in  tnttt,  for  payment  of  debta 
and  distribution,  according  to  the  law  of  the  owner's  domicile. 

(o)  Beaweg'i  L.  M.  i.  tit  Consuls,  292,  298. 

1  See  act  of  CongreM  of  Angtut  18,  The  act  of  Congrest  of  June  11, 1S64, 

1666,11  U.  S.  StatL.  S/ietteq.  c  127.  maket  provisloni  for  carrying  out  the  ex- 

As  to  tlie  dutjetof  British  consnla,  *ee  clnslTejniitdictionof  foreign  consuls  and 

Abdy'i  Kent,  14S  tt  tq.  like  offldal*  over  controreniet  between 
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consular  convention  between  France  and  this  country,  in  1778, 
allowed  consuls  to  exercise  police  over  all  vessels  of  their  re- 
spective nation,  "within  the  interior  of  the  vessels,"  and  to 
exercise  a  species  of  civil  jurisdiction,  by  determining  disputes 
concerning  wi^es,  and  between  the  masters  and  crews  of  vessels 
belonging  to  their  own  country.  The  jurisdiction  claimed  under 
the  consular  convention  with  France  was  merely  voluntaiy,  and 
altogether  exclusive  of  any  coercive  authority  j  (6)  and  we  have 
no  treaty  at  present  which  concedes  even  such  consular  func- 
tions.  (e)  The  doctrine  of  our  courts  is,  (d)  that  a  foreign  con- 
sul, duly  recognized  by  our  government,  may  assert  and  defend, 
as  a  competent  party,  the  rights  of  property  of  the  individuals  of 
his  nation,  in  the  oourts  of  the  United  States,  and  may  iustitute 
suits  for  that  purpose,  without  any  special  authority  from  the 
party  for  whose  benefit  he  acts.  But  the  oouit,  in  that  case, 
said  that  they  could  not  go  so  far  aa  to  recognize  a  right  ia  a 
vice-consul  to  receive  actual  restitution  of  the  property,  or  its 
proceeds,  without  showing  some  specific  power  for  the  purpose, 
from  the  party  in  interest. 

No  nation  is  bound  to  receive  a  foreign  consul,  unless  it  has 
i^reed  to  do  so  by  treaty,  aud  the  refusal  is  no  violation  of  the 

(A)  Mr.  Pickering  to  Mr.  Huckuey,  Jtmoary  10,  17»T. 

(e)  By  the  bvatlet  of  commerce  and  DarlgBtlon  between  the  United  Statet  and 
tlie  Eiogdom  of  HauoTer,  Ha?  30,  1B40,  article  6,  and  between  the  United  State* 
and  Portugal,  of  23d  April,  1841,  it  wai  provided  that  coninli,  Tice^coniiila,  and 
coauncKdal  ageota  ihould  have  the  right,  ai  inch,  to  alt  aa  Judgei  and  arbitraton  in 
diDereocea  between  the  matteri  and  crews  of  the  veueia  belonging  to  the  nation 
whose  iuteieata  were  cotuinitted  to  their  charge,  wilhovt  the  interference  of  the  local 
anthoritlee,  nnlest  the  conduct  of  the  crew*  or  of  the  captain  should  diiturii  the 
tnnqnillity  of  the  countiy,  or  the  contuli  should  require  tnch  astistaace,  to  cams 
th^  decUioni  to  be  carried  into  e&ect  or  supported.  By  the  same  treatiM,  for^gn 
eaoBola  may  apply  for  the  arrest  and  luirender  of  aeimen  deaertlng  from  their 
pnblic  and  private  Teweb  in  port.  See  alio  treaties  to  tbe  like  effect  with  Sweden, 
Pmiaia,  and  Bnnia. 

(d)  The  Bello  Cormnee,  6  Wheaton,  168. 

offlceri  and  any  ol  the  crew,  or  between  Adolph,  1  Cart  B7 ;  Robion  o.  The  Enni- 

anyof  tbe  crew,  of  Teiieli  of  their  nation,  teas,  2  Wall.  Jr.  69;  Elizabeth,  Blatchf. 

where  such  juriadiction  has  been  proTlded  Pr.  250.    As  to  hU  protest  against  the  ad- 

for  by  treaty.    IS  V.  B.  St  at  L.  &  116,  miralty  court's  taking  Jniisdictlon  in  cer- 

p.  121.    A  list  of  Bveb  tieatlea  will  be  tain  casea,  pot,  iii ;  Becberdasa  Amboi- 

fonnd  In  Lawrence's  Wbeaton,  note  78.  dasa,  I  Lowell,  ES&,  6  Am.  Law  Bev.  74 ; 

As  to  the  consul's  Interrentlon  on  be-  Tbe  Nina,  L.  B.  S  P.  C.  sa 
half  of  indlTlduati  of  his  nation,  see  Tbe 
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peace  and  amity  between  the  nations.  GoDBoli  are  to  b«  ap* 
proved  and  admitted  in  the  usual  fonn;  and  if  any  consul  be 
guilty  of  ill^al  or  improper  conduct,  ha  is  liable  to  have  his 
exeqwUur,  or  writteu  recognition  of  his  ohaiaoter,  revoked,  and 
to  be  punished  according  to  the  laws  of  the  country  in  which  he 

is  consul ;  or  be  may  he  sent  back  to  bis  own  country,  at 
*  44  the  diacretioD  of  the  government  *  which  he  has  offended. 

The  French  consuls  ai-e  forbidden  to  be  concerned  in  com- 
merce, and,  by  the  act  of  Confess  of  February  28, 1803,  Ameri- 
can consuls  residing  on  the  Barbary  coast  are  forbidden  also  ; 
but  British  and  American  consuls  are  generally  at  liberty  to  be 
concerned  in  trade ;  and  in  such  oases  the  character  of  consul 
does  not  give  any  protection  to  that  of  merchant,  when  these 
charactflrs  are  united  in  the  same  person,  (a) '  Though  the 
functions  of  a  consul  woold  seem  to  require  that  he  should  not 

(a)  Beavei'i  L.  M.  i.  dt.  ConinU,  S9l;  1  Chittj,  67,  68,-  The  lodUn  Chief, 
SEob.  Adm.27;  Tattel.h.  4,  gee.  114;  Arnold  and  KamMjr  u.  D.  loi.  Co.,  IJoluit. 
Cm.  868.  The  treatiet  of  commerce  and  narigation  between  the  United  Stfttee  uid 
HanoTer,  May  SO,  1840,  art.  8,  and  between  the  United  State*  and  Porlngal,  of  23d 
of  April,  IS41,  arL  10,  afford  a  sample  of  the  itlpulatlon  usual  In  commercial  tre«tie« 
□n  this  Babject :  "  If  any  of  the  said  contoli  ihall  carry  on  trade,  they  ih«ll  be  tub- 
Jected  to  the  lame  Uhb  and  nuges  to  which  prirate  ludiiiduidi  of  their  natioD  uv 
aubjected  in  the  lame  place."  American  cooiuIb  abroad  haTe  no  ularieB,  and  are 
piUd  by  fee«  of  office,  except  the  consul  at  London,  who  has  a  salary  of  (2,000.  A 
suggestion  was  made  in  Congt««s  in  Uaroh,  1840,  that  it  would  be  adTiaable  to 
change  onr  consular  ajBtem  m  that  leapeot,  by  ctHiflning  oonBOls  to  their  boiineu 
of  consols,  uid  to  allow  them  salaries.  The  Secretary  of  State  of  the  United  States, 
in  hi*  report  to  Congress  td  the  12th  December,  1340,  strongly  recommeniled  a 
reTisian  and  amendment  of  the  consular  system  of  the  United  Stales ;  and  that  ^e 
nnmber,  appointment,  and  oompensation  of  consDla  be  regulated,  and  their  dntles 
and  fees  defined.  He  recommended  the  establishment  ot  oonsnls-general,  espe<^lly 
In  respect  to  the  Barbary  states  and  some  of  the  ports  In  the  Levant ;  and  he 
suggested  a  provision  for  74  consuls  and  £fi  Tic&^onsuls,  and  also  for  consolar 
agents ;  and  that  those  bi  the  more  important  ports  be  ptii  by  salaries  out  of  the 
pnblio  treaaury,  and  with  a  prohibition  to  engage  in  mercantile  pursuits.  American 
coosuls[hips]  were  generally  held  by  commission  merchants  residing  abroad;  and 
foreign  commerce  ought  not  to  be  taxed  with  consular  fees,  except  for  limited  pni^ 
poses ;  and  the  fees  on^t  to  be  regulated  by  the  tonnage  of  the  vessel.  A  consular 
code  ongfit  to  define  the  powers  and  dottea  of  oonsuls. 

I  CoppeU  V.  Hall,  7  Wall.  643 ;  The  coninls  in  a  large  number  of  places  are 

Roneer,  Blatchf.Pr.a3a;TheBalUca,  11  forbiddm  to  trade,  and  such  seems  to  be 

Hoora.  F.  C  141 ;  The  Aina,  1  Spinks,  the  modem  English  policy.  Abdy's  Kent, 

Bo.&Ad.81B,28E.L.&E(|.e00.   Bythe  142,  note  2,  citing  Beport,  July  97,  186^ 

act  of  Congress  of  Aug.  18,  ISSfl,  11 U.  8.  H.  of  C.  So.  482. 
St.  at  L.  c.  127,  pp.  62,  66,  J  6,  American 
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be  a  Bobject  of  the  state  io  whioli  he  resides,  yet  the  practice  of 
tlie  maritime  powers  is  qoite  lax  on  this  point,  and  it  ia  usual, 
and  thoaght  moat  ooDTenient,  to  appoint  subjects  of  the  foreign 
country  to  be  consuls  at  its  porta. 

A  consul  is  not  such  a  public  minister  as  to  be  entitled  to  the 
privileges  appertaining  to  that  character,  nor  ia  he  under  the 
apecial  protection  of  the  law  of  nations.  He  is  entitled  to  privi- 
l^es  to  a  oert^n  extent,  such  as  for  safe-conduct,  but  he  is  not 
entitled  to  the  juB  gentium.  Vattel  thinks  (()  that  his  functions 
require  that  he  ehould  be  independent  of  the  ordinary  crimintU 
jurisdiction  of  the  country,  and  that  he  ought  not  to  be  molested, 
nnlesa  he  violates  the  law  of  nations  by  some  enormous  crime ; 
and  that,  if  guilty  of  any  crime,  be  ought  to  be  sent  home  to  be 
punished,  (c)  But  no  such  immunities  have  beea  conferred  on 
consuls  by  the  modem  practice  of  nations;  and  it  may  be  con- 
aidered  as  settled  law,  that  conanls  do  not  enjoy  the  protection  of 
the  law  of  nations,  any  more  than  other  persons  who  eater  the 
country  under  a  safe-conduct  la  civil  and  criminal  cases  they 
are  equally  subject  to  the  laws  of  the  country  in  which  they 
reside,  (d)  The  same  doctrine,  declared  by  the  public 
*  jurists,  has  been  frequently  laid  down  in  English  and  *45 
American  courts  of  justice,  (a)  It  seems,  however,  from 
some  decisions  in  France,  mentioned  by  Mr.  Warden,  (b")  that 
foreign  consuls  cannot  be  prosecuted  before  a  French  tribunal,  for 
acts  done  by  them  in  France,  by  order  of  their  government,  and 
with  the  authorization  of  the  French  govei-nment,  and  that,  in 
general,  a  consul  cannot  be  prosecuted  witboat  the  previous  con- 
sent of  his  government.  Consular  privileges  are  much  less  ex- 
tensive in  Christian  than  in  Mahometan  countries.  In  the  latter 
they  cannot  be  imprisoned  for  any  cause  whatever,  except  by 

(h)  a  2,  c  9,  w&  84. 

(c)  Ue  Bteek,  Enti  lar  1h  Coiutil*,  lec.  7,  p.  es,  Berlin,  1790,  dnm  tbe  Mine 
coDclnsioa  from  the  commetTKal  treKtiea  In  Enrope  since  1664. 

{d)  Wlcquefnrt'i  L'Amb.  b.  1,  c  6;  Sfak.  de  Coro  Legat  a  10;  Uirteni'i 
Somm.  b.  4,  c  8,  wc  8 ;  B«a«ei,  L.  H.  i.  tit.  Connili ;  Bwbult'i  Cue,  Tslbot'i 
Cura,  281 ;  Talln't  Old.  L  Ut.  1,  Hu  B,  de  CoiudIs  ;  Pardeiin*,  Droll  Comm.  It. 
148, 1B3 ;  OplDion*  of  tbe  Atlonie7*-G)eiierAl  of  the  United  St&te*.  I.  46, 302,  Wkih- 
ingloD,  1841. 

(a)  Vl»eMh  V.  Becker,  S  Hanle  &  Selw.  284;  Oarke  v.  Credco.  1  Taunt  108; 
United  State*  v.  Ravant,  2  Dallaa,  29T ;  Tbe  Commonwealth  o.  Coelott,  6  Serg.  & 
Bawl*,  MS ;  De  La  Foref  i  Gate,  2  Kott  ft  H'Cord,'  217. 

(b)  On  Conmla,  108-llS. 
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demanding  justice  gainst  them  of  the  Porte,  (c)  and  thej  pai> 
take  very  considerably  of  the  character  and  importauoe  of  resident 
miniateis.  They  are  diplomatic  agents  under  the  name  of  con- 
suls, and  enjoy  the  rights  and  privileges  which  the  Ottoman  Porte 
recognizes  in  relation  to  the  foreign  ministera  resident  at  Constan- 
tinople, (d)  By  treaty,  an  entire  immunity  is  usually  pven  to 
the  persons,  domestics,  and  effects  of  the  resident  consuls,  and  no 
consuls  reside  with  the  Barbary  states  but  under  the  protection 
of  treaties,  (c) 

(c)  1  ChiMj,  71. 

{d)  CtUiete,  de  lE  Muitoe  de  Negocier  arec  lei  SoaTeraiiu.  pt.  1-  M,  London 
ed.  1760.  The  whole  Fiaofc  quarter  of  SmTnift  ii  at  thli  day  under  the  jurodictkn 
of  EoropeMi  coiuulg,  uxi  all  nuitten  touching  the  right!  of  foreign  retidenta  fall 
i|nder  the  exclusive  cognizance  of  the  lespectiTe  contuls.  So  the  coninit  of  Barce- 
lona, in  the  middle  ages,  were  clothed  with  many  of  the  funcILoiu  of  modem  resi- 
dent mlniiten.  In  the  negoUationB  of  the  American  miniiter,  Hr.  Cniliing,  with 
the  Cbhioe  government,  in  1844,  the  former  obierved  that,  In  the  intercourte  be- 
tween Chriitian  and  Mahometan  itatei  tlie  ChrUtian  foreigner  waa  exempted  from 
the  juxiedictioa  of  the  local  authoritlei,  and  luhjected  to  the  juiudiction  of  the 
minister,  coiuu],  or  other  authoritiet  of  his  own  government.  It  waa  ohMTved,  In 
the  Beport  of  the  Secretary  of  State,  in  IBM,  already  referred  to,  that  by  treattei 
of  the  United  Slates  with  Turkey  and  China,  ofiencei  committed  by  American  citt 
lens  in  those  countriei  were  to  be  tried  and  punished  by  the  cuituls ;  and  the  gov- 
ernments of  the  coaiitries,  when  required,  were  to  aflord  aid  to  enforce  consular 
decisions.     [Ante,  42,  n.  1.] 

(e)  Shaler's  Sketches  of  Algiers,  SQ,  807.  By  the  treaty  of  amity  and  commeroe 
between  the  United  States  and  the  Sultan  of  Muscat,  in  Arabia,  ratified  on  the  80th 
of  June,  1634,  American  consuls  may  be  appointed  to  reside  in  the  ports  of  the  Sul- 
tan, where  the  principal  commerce  ii  carried  on  (and  which,  of  course,  may  Include 
port*  on  the  African  coast,  and  in  the  island  of  Zanzibar,  within  the  domains  of  the 
Suttan).  Such  consuls  are  to  be  exclusive  judges  of  all  disputes  in  suits  wherdn 
American  citizens  shall  be  engaged  with  each  other,  and  to  receive  the  property  of 
American  citizens  dying  within  his  dominions ;  and  the  persons  and  property  of  the 
consnis  and  of  their  households  are  to  be  inviolate.  The  consular  estabUshmeDt 
of  the  United  Sutes  Is  very  imperfect,  and  especially  in  relation  to  the  countries  in 
the  East  Indian  regions.  The  claims  of  commerce,  as  well  as  the  character  of  the 
United  States,  wonld  leem  to  require  that  the  functions  of  consuls,  and  the  provision 
for  their  support,  should  be  better  regulated,  and  tiiat  they  ought  not  to  be  left  to 
the  necessity  of  making  their  consular  duties  suheldiaiy  to  their,  business  as  mer- 
chanti  and  factors.  See  a  valuable  plan  in  relation  to  consnlar  estahllshroents  in 
the  countries  east  of  the  Cape  of  Good  Hope,  in  a  pamphlet  entitled  "  Outline  of  a 
Consular  Establiahment  for  the  United  States  of  Ameiica  In  Eastern  Asia,"  and 
which  is  noticed  In  the  North  American  Review  for  October,  1838,  followed  by  some 
jndicions  reflections  on  the  subject. 

Consuls  residing  in  the  five  free  poris  of  China,  established  hy  the  treaty  of  peace 
between  Great  Britain  and  China  in  1842,  have,  by  the  subsequent  commercial 
troaty  hi  1813,  between  those  powers,  enlarged  consular  functions,  bcluding  tlioee 
wliich  are  in  some  respects  judicial  and  executive 
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Considering  the  importance  of  the  consohtr  functions,  and  the 
activity  which  is  required  of  them  in  all  great  maritime  ports, 
and  the  approach  which  consuls  make  to  the  efficacy  and  dignity 
of  diplomatic  characters,  it  was  a  wise  provision  in  the  Con- 
stitution of  the  United  States  which  gave  to  the  Supreme  Court 
original  jurisdiction  in  all  cases  afFecting  oonsuls,  as  well  as 
ambassadors  and  other  public  ministers ;  and  the  federal  juris- 
dictioD  is  understood  to  be  exclusive  of  the  state  courts.  (/)  ' 

(/)  Commonwealth  v.  Koiloff,  6  Serg.  A  Rawle,  M6;  Hall  o.  Toniig,  8  Pick.  80; 
DftTia  V.  Packard,  7  Feten,  276;  Sartotl  t>.  HamUloii,  1  Qreen  (H.  J.).  107.  See  alio 
infia.  206, 90*. 

1  A  tonign  eoiunl  cannot  waire  Ui  Crawford,  Tane7, 1 ;  St.  Loke'B  Hot^tal 
exemptioD  from  Bult  in  a  stata  court,  r.  Barklar,  8  Blatchf.  2G0i  Grabam  v. 
Valarino  D.  Thoropton,  8  Seld.  (7  N.  T.)  8tucken,4BlBtcbf.60;  BUby  o.  JanHeii, 
676 ;  Griffin  v.  DominKuei,  2  Daer,  666 ;  6  Blatchf .  816.  Thoi  a  connil  nisjr  be 
■uchcoumluTenojDrUdlctioii.althotigh  loed  in  the  United  Statei  District  Coort 
there  are  other  defenduiti,  Ni^lor  v.  hy  one  at  hil  own  nation  to  recoTW  fee* 
HoSnian,  22  How.  Pr.  610.  But  thej  improperir  exacted.  Lorway  v.  Lou- 
hare  Jnriadlction  of  aniti  brought  bj  con-  lada,  1  Lowell,  77;  1  Am.  Iiaw  Rer. 
i(iJ«,Sagorji>.WlHmui,  8  Benedict,  240;  92.  See  Wb eat.  Lawrence'i  note  148, 
and  the  United  States  conrie  have  Juria-  aa  to  the  privllegea  of  conaol*  in  vailoiu 
diction  of  tuiti  agaiut  tliem,  Qittiogi  v.  conntrlei, 
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LECTURE   m. 


OF  THE    DECLARATION,  AND    OTHEB    EABLT    HBABUBES    OF  A  STATE 
OF  WAB. 

In  the  last  Lecture  we  considered  the  principal  rights  and 
duties  of  natioDS  in  a  state  of  peace  ;  and  if  those  duties  were 
generally  and  duly  fulfilled,  a  new  order  of  things  would  arise, 
and  shed  a  brighter  light  over  the  history  of  human  affairs. 
Peace  is  said  to  be  the  uatural  state  of  man,  and  war  is  under- 
taken for  the  sake  of  peace,  which  is  ito  only  lawful  end  and 
purpose,  (d)  War,  to  use  the  langui^e  of  Lord  Bacon,  (b')  is 
one  of  the  highest  trials  of  right ;  for,  as  princes  and  states  ac- 
knowledge no  superior  upon  earth,  they  put  themselves  upon  the 
justice  of  God  by  an  appeal  to  arms.  The  history  of  mankind  is 
an  almost  uninterrupted  narration  of  a  state  of  war,  and  gives 
color  to  the  eztrav^ant  theoiy  of  Hobbes,  (c)  who  maintains 
that  the  natural  state  of  man  is  a  state  of  war  of  all  against  all ; 
and  it  adds  plausibility  to  the  conclusions  of  those  odier  writers, 
who,  having  known  and  studied  the  Indian  character,  inust  that 
continual  war  is  the  natiind  instinct  and  appetite  of  man  in  a 
savage  state.  It  is  doubtless  true  that  a  sincere  disposition  for 
peace,  and  a  just  appreciation  of  its  blessings,  are  the  natural  and 

necessary  result  of  science  and  civilization. 
•  48       •  The  right  of  self-defence  is  part  of  the  law  of  our  nature, 

and  it  is  the  indispensable  duty  of  civil  society  to  protect 
its  members  in  the  enjoyment  of  their  rights,  both  of  person  and 
property.  This  is  the  fundamental  principle  of  the  social  com- 
pact. An  injury,  either  done  or  threatened,  to  the  perfect  rights 
of  the  nation,  or  of  any  of  its  members,  and  susceptible  of  no 
other  redress,  is  a  just  cause  of  war.    The  injury  may  consist, 

(a)  Cic.  de  Off.  1,  II  and  23;  Grotliu.b.  l.C.  1;  BnriuMqui  pt  4,  C.  1,  WC.  4; 
Vattel,  b.  4,  o.  1. 

{b)  Bacon'a  Work*,  Ul.  40.  (e)  Leriithui,  pt  1,  c.  1& 
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not  only  in  the  direct  violation  of  personal  or  political  rights, 
but  in  wrongfallj  withholding  what  is  due,  or  in  the  refuiwl  of 
a  reasonable  reparation  for  injaricB  committed,  or  of  adequate 
explanation  oi  seourity  in  respect  to  manifest  and  impending  dan- 
ger, (a)  Grotiua  condemns  the  doctrine  that  war  n^y  be  under- 
taken to  weaken  the  power  of  a  neighbor,  under  the  apprehenmon 
that  ite  further  increase  may  render  him  dangerous.  This  would 
be  contrary  to  justice,  unless  we  were  morally  certain,  not  only 
of  a  capacity,  but  of  an  actual  intention,  to  injure  us.  We  ought 
rather  to  meet  the  anticipated  danger  by  a  diligent  oultivatioa 
and  prudent  management  of  our  own  resources.  We  ought  to 
conciliate  the  respect  and  good  will  of  other  nations,  and  secure 
their  assistance,  in  case  of  need,  by  the  benevolence  and  justice 
of  our  conduct.  War  is  not  to  be  resorted  to  without  absolute 
necessity,  nor  unless  peace  would  be  more  dangerous  and  more 
miserable  than  war  itself.  An  injury  to  an  individaal  member 
of  a  state  is  a  just  cause  of  war,  if  redress  be  refused ;  but  a 
nation  is  not  bound  to  go  to  war  on  so  slight  a  foundation  ;  for 
it  may  of  itself  grant  indemnity  to  the  injured  party,  and  if  this 
cannot  tte  done,  yet  the  good  of  the  whole  is  to  be  preferred  to 
tiie  welfare  of  a  part  (i)  Every  milder  method  of  redress  is  to 
be  tried,*before  the  nation  makes  an  appeal  to  arms ;  and  this  is 
the  sage  and  moral  precept  of  the  writers  on  natural  law. 

•  If  the  question  of  right  between  two  powers  be  in  any  *  49 
degree  dubious,  they  ought  to  forbear  proceeding  to  ex- 
tremities ;  and  a  nation  would  be  condemned  by  the  impartial 
voice  of  mankind,  if  it  voluntarily  went  to  war  upon  a  claim  of 
whicb  it  doubted  the  legality.  But  on  political  subjects  we  can- 
not espect,  and  are  not  to  look  for,  the  same  rigorous  demonstra- 
tion as  in  the  physical  sciences.  Policy  is  a  science  of  calculations 
and  combinations,  arising  out  of  times,  places,  and  circumstances, 
and  it  cannot  be  reduced  to  absolute  simplicity  and  certainty. 
We  must  act  according  to  the  dictates  of  a  well-informed  judg- 
ment, resting  upon  a  diligent  and  careful  examination  of  facts ; 
and  every  pacific  mode  of  redress  is  to  be  tried  &ithfully  and 
perseveringly,  before  the  nation  resorts  to  arms. 

1.  AMUtanoa  to  AlUes  In  War.  —  If  one  nation    be  bound  by 
treaty  to  afford  assistance,  in  case  of  war  between  its  ally  and  a 

(a)  Grottnt,  b.  2,  c.  1  and  22 ;  Ratberfortb.b.  2,  e.  9;  Yattel,  b.  8,  c.  S,  mc.  26. 

[b)  Orotfut,  b.  2,  c.  SS-SSi  Rutberfortb,  b.  2,  c.  B. 
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third  power,  the  asustance  is  to  be  given  whenever  the  ea*ua 
fcederia  occurs  ;  but  a  quesUoD  will  sometimes  arise,  whether 
the  government  which  is  to  afford  the  aid  is  to  judge  for  itself 
of  the  justice  of  the  war  od  the  part  of  the  ally,  and  to  make 
the  right  to  assistance  depend  upon  ita  own  judgment.  Gro- 
tius  is  of  opinion  (a)  that  treaties  of  that  kind  do  not  oblige  us 
to  participate  in  a  war  which  appears  to  be  manifestly  unjust 
on  the  part  of  the  ally ;  and  it  is  said  to  be  a  tacit  condition 
annexed  to  every  treaty  made  in  time  of  peace,  and  stipulating 
to  afford  succors  in  time  of  war,  that  the  stipulation  is  only  to 
apply  to  a  just  war.  To  give  assistance  in  an  unjust  war  on  the 
ground  of  the  treaty  would  be  oontractii^  an  obligation  to  do 
injustice,  and  no  such  contract  is  valid,  (6)  But  to  set  up  a  pre- 
text of  this  kind  to  avoid  a  positive  engagement  is  extremely 
hazardous,  and  it  cannot  be  done,  except  in  a  very  clear  case, 
without  exposing  the  nation  to  the  imputation  of  a  breach  of 
public  faith.  In  doubtful  cases,  the  presumption  ought  ratlier 
to  be  in  favor  of  our  ally,  and  of  the  justice  of  &e  war. 

*  50       '  The  doctrine  that  one  nation  is  not  bound  to  assist  an- 

other, under  any  circumstances,  in  a  war  clearly  dnjust,  is 
similar  to  the  principle  in  the  feudal  law,  to  be  met  with  in  the 
Book  of  Feuds,  compiled  &om  the  usages  of  the  Lombftrds,  and 
forming  part  of  the  common  law  of  Europe  during  the  prevalence 
of  the  feudal  system.  A  vassal  refusing  to  assist  his  liege  lord  in 
a  just  war,  forfeited  his  feud.  If  the  justice  of  the  war  was  even 
doubtful,  or  not  known  affirmatively  to  be  unjust,  the  vassal  was 
bound  to  assist;  but  if  the  war  appeared  to  him  to  be  manifestly 
unjust,  be  was  under  no  obligation  to  help  his  lord  to  carry  it  on 
offensively,  (a) 

A  nation  which  has  agreed  to  render  assietanoe  to  another  is 
not  obliged  to  furnish  it  when  the  case  is  hopeless,  or  when  giving 
the  succors  would  expose  the  state  itself  to  imminent  danger. 
Such  extreme  cases  are  tacit  exceptions  to  the  obligation  of  the 
treaty ;  but  the  danger  must  not  be  slight,  remote,  nor  contin- 
gent, for  this  would  be  to  seek  a  frivolous  case  to  violate  a  solemn 
engagement  (ft)   Id  the  case  of  a  defensive  alliance,  the  condition 

(a)  B.  2,  c.  S5. 

(ft)  Vittel,  b.  2,  c.  12.  lec.  168;  b.  8,  c.  6,  •«.  86,  87. 
{a)  feud.  Ub.  3,  tit  38,  *eo.  1. 

(b)  Tmtt«l,  b.  8,  o.  0,  uc.  92. 
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of  the  contract  doea  not  call  for  the  assistance,  unless  the  ally  be 
engaged  in  a  defftisivev/ar;  for  in  a  defensive  alliance  the  nation 
engages  only  to  defend  its  ally,  in  case  he  be  attacked,  and  eyen 
then  we  are  to  inquire  whether  he  be  not  justly  attacked,  (c)  The 
defensive  alliance  applies  only  to  the  otise  of  a  war  first  com- 
menced, in  point  of  fact,  against  the  ally ;  and  the  power  that 
first  declares  or  actually  begiss  the  war  makes  what  is  deemed, 
in  the  conventional  law  of  nations,  as  offentive  war.  (ji)  Tlie 
treaty  of  alliance  between  France  and  the  United  States,  in 
17T8,  was  declared,  by  the  second  article,  *  to  be  a  defen-  *  51 
sive  alliance,  and  that  declaration  gave  a  character  to  the 
whole  instrument ;  and,  consequently,  the  guaranty,  on  the  part 
of  the  United  States,  of  the  French  possession  in  America,  could 
only  apply  to  future  defensive  wars  on  the  part  of  France,  Upon 
that  ground,  the  government  of  this  country,  in  1798,  did  not 
consider  themselves  bound  to  depart  from  their  neutrality,  and 
to  take  part  with  France  in  the  war  in  which  she  was  then  en- 
gaged, (a)  The  war  of  1798  was  first  actually  declared  and 
commenced  by  France,  against  all  the  allied  powers  of  Europe, 
and  the  nature  of  the  guaranty  required  us  to  look  only  to  that 
fi«!t.(i) 

2.  DedUntton  ot  'Vu. — In  the  ancient  republics  of  Greece  and 
Italy,  the  right  of  declaring  war  resided  with  the  people,  who 

(c)  Tattel,  b.  8,  c.  6,  tec.  T»,  83,  80. 

{d)  A  war  may  be  deftiaive  In  its  principle*,  though  offinnot  in  Its  opeMtloni;  u 
where  altAck  b  the  beat  mode  to  repel  &  menticcd  inruion,  and  the  caxafaderit  of  a 
itfmiitt  allianoe  will  apply.  He  who  flr«t  rendere  the  application  of  force  neceiMry 
b  the  BKgreuor,  thou^  he  may  not  be  the  one  who  first  actually  appltei  it  VMte!, 
b.  8,  c.  a,  lec  01,  100 ;  Edin.  Beview,  No.  89,  pp.  24i,  246. 

(a)  See  Faciflciu,  written  in  1703,  by  Mr.  Hamilton,  then  Secretary  of  the 
Treainry;  and  lee  the  Inatmctioiu  from  the  Secretary  of  State  to  the  American 
mlaiitcn  to  France,  July  15,  1797. 

(4)  Severat  Inttancet  are  mentioned  In  Wheaton't  Elements  of  International  Law, 
td  «d.  83&-3M,  of  the  occnrrence  of  the  auut  fitderu  in  the  caae  of  a  defensive  alli- 
ance. A  dUtiiictlDn  is  made,  in  the  later  writers  on  public  law,  between  the  lais  of 
matient  and  inttmalional  lato,  originaling,  it  ii  said,  with  Jeremy  Bentham.  Thui  Mr. 
Whealon  calls  one  of  Lis  work*  tlie  History  of  the  Law  of  Nations,  and  the  other, 
Elements  of  International  Law.  Chancellor  d'Agoesseau  long  ago  noticed  the  dis- 
tinction between  Jiu  inter  GtTilti  and  Jut  Gtntium  inter  Civitatee.  IntenuUioTiat  law 
leenii  to  relate  more  particularly  to  rights  and  duties  arising  from  social,  comme> 
dal,  and  pacific  Intercourse  between  difCerent  nations,  and  may  be  subdivided  Into 
public  and  private  intemationaL  law.' 

1  AM*,  1,  note  1. 
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retiUDed,  in  their  colIectiTe  capacity,  the  exercise  of  a  large  por^ 
taon  of  the  sovereign  power.  Among  the  ancient  GermaoB  it 
beltmged  aleo  to  the  popular  assemblies,  (c)  and  the  pover  was 
afterwards  continued  in  the  same  channel,  and  actually  resided 
in  the  Saxon  Wittenagemote.  (_d)  But  in  the  monarchies  of 
Europe,  which  arose  upon  the  ruins  of  the  fendal  system,  this 
important  prerogative  waa  generally  assumed  by  the  king,  as 
appertcuning  to  the  duties  of  the  executive  department  of  govern- 
meat.  Many  publicista  (e)  consider  the  power  aa  a  part  of  the 
sovereign  authori^  of  the  state,  of  which  the  legislative  de- 
partment is  an  easential  branch.  There  are,  however,  several 
exceptions  to  the  generality  of  this  position  ;  for  in  the  limited 
monarchies  of  England,  France,  and  Holland,  the  king  alone 
declares  war,  and  yet  the  power,  to  apply  an  observation  of  Vattel 
to  the  case,  is  but  a  slender  prerogative  of  the  crown,  if  the  par^ 
liaments  or  l^islative  bodies  of  those  kingdoms  will  act  inde- 
pendently, since  the  king  cannot  raise  the  money  requisite 
*  62  to  carry  on  *  the  war  wiliiout  their  consent.  The  wild  and 
destructive  wars  of  Charles  XII.  led  the  states  of  Sweden 
to  reserve  to  themselves  the  right  of  declaring  war ;  and  in  the 
form  of  government  adopted  in  Sweden,  in  1772,  (a)  the  right  to 
make  war  was  continued  in  the  same  legislative  body.  This  waa 
the  proviMoQ  in  those  ephemeral  constitutiona  which  appeared  in 
Poland  and  France  the  latter  part  of  the  last  century;  and  aa 
evidence  of  the  force  of  public  opinion  on  this  subject,  it  may  be 
observed,  that  in  the  constitution  proposed  by  Bonaparte,  on  his 
readcension  of  the  throne  of  France,  in  1816,  the  light  to  levy 
men  and  money  for  war  was  to  rest  entirely  npon  a  law  to  be 
proposed  to  the  House  of  Representatives  of  the  people,  and 
assented  to  by  them.  In  this  country,  the  power  of  declaring 
war,  as  well  aa  of  raising  the  supplies,  is  wisely  confided  to  the 

(c)  Tadt  de  H.  0.  c.  11. 

(dj  milnr'*  View  of  the  Ea^iili  QoTernineiit,  b.  I,  c.  7.  In  the  cBidtnlBtiMi  or 
great  charter  ^gned  bj  Chrittapher  IL,  King  of  Denmirk,  on  bit  election  to  the 
throne  in  1319,  hy  the  diet  or  aaiemblr  of  the  noblei,  it  wai,  among  other  things, 
declared  that  be  ibould  not  make  war  withont  the  advice  and  consent  of  the  prelatei 
and  best  men  of  the  kingdom.  Bishop  Muller's  Ancient  Historjr  and  Constitution 
of  Denmark,  reviewed  In  the  Foreign  Qoarterlj  Berlew,  No.  SI. 

(()  Puff.  b.  8,  c.  0,  sec.  10 ;  Vattel,  b.  8,  c.  1,  sec.  4. 

(a)  Art  48.  But  this  tree  constltntion  of  Sweden  was  OTertnmed  before  the  end 
of  tlie  jear  1TT2,  and  a  simple  despotism  estaliUshed  in  Its  stead. 
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l^slature  of  tbe  Union ;  and  the  presumptloD  is,  that  nothing 
short  of  a  strong  case  deeply  affecting  our  esseatial  rights,  and 
vhich  cannot  receive  a  paciiio  adjustment,  after  all  reasonable 
efibrts  shall  have  been  exhausted,  will  ever  prevail  upon  Con- 
gress  to  declare  war. 

It  has  been  usual  to  precede  hostilities  by  a  public  declaration 
oommnnicated  to  the  enemy.  It  was  the  custom  of  the  ancient 
Greeks  and  Romans  to  publish  a  declaration  of  the  injuriee  they 
had  received,  and  to  send  a  herald  to  the  enemy's  borders  to 
demand  satisfaotiou,  before  they  actually  engaged  in  war ;  and 
invasions  without  notice  were  not  looked  upon  as  lawful,  (b") 
War  was  declared  with  religious  preparation  and  solemnity. 
According  to  Ulpian, (c)  they  'alone  were  reputed  ene-  'SS 
mies  against  whom  the  Boman  people  had  publicly  de- 
clared war.  Dunng  the  middle  ages,  a  previous  declaration  of 
ma  was  held  to  be  requisite  by  the  laws  of  honor,  chiv^ry,  and 
religion.  Louis  IX.  refused  to  attack  the  Sultan  of  .%ypt  until 
he  made  a  previous  declaration  to  him  by  a  herald  at  arms ;  and 
one  of  his  successois  sent  a  herald,  with  great  formality,  to  the 
governor  of  the  Low  Countries,  when  he  declared  war  against 
Spain,  in  1635.  (a)  But,  in  modem  times,  the  practice  of  a 
solemn  declaration  made  to  the  enemy  has  fallen  into  disuse, 
and  the  nation  contents  itself  with  making  a  public  declaratiou 
of  war  within  its  own  territory,  and  to  its  own  people.  The 
jurists  are,  however,  divided  in  opinion  in  respect  to  the  neoes- 
fflty  or  justice  of  some  previous  declaration  to  the  enemy  in  the 
case  of  offensive  war.  Grotios  (b")  oonsiders  a  previous  demand 
of  satisfaction  and  a  declaration  as  requisite  to  a  solemn  and 
lawful  war;  and  Puffendorf  (c)  holds  acts  of  hostility,  which 
have  not  been  preceded  by  a  formal  declaration  of  war,  to  be  no 
better  than  acts  of  piracy  and  robbery.  Emerigon  ((?)  is  of  the 
same  opinion  ;  and  he  considered  the  hostilities  exercised  by 
England,  in  the  year  1755,  prior  to  any  declaration  of  war,  to 
have  been  in  contempt  of  the  law  of  nations,  and  condemned  by 

(5)  Potter"!  AntlquitiM  of  Greece,  h.  3,  c.  7 ;  lirj.  b.  1,  c  82 ;  Cic.  de  Off.  b.  I, 
e.11;  De  Repnb.  Lib.  S. 

(e)  DlK.  49.  16.  2L  deero  taji  tbU  imder  tbe  Boimn  Idngi  it  wm  initEtnted 
Ikw  thkt  the  var  wu  mijiut  and  imploss.  nnlen  declwed  kud  procl&imed  hy  the 
benldi  under  religious  MDCtlon.    De  Repnb.  lib  2,  IT 

(a)  BtnerlRMi,  Tnit^  dct  Abi.  1.  G61.  (t)  B.  1,  c.  3,  mc.  i. 

U]  B.  B,  c.  8,  »ec  e.  (rf)  TndK  del  An.  L  508. 
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ftU  Europe.  Yattel  strongly  recommends  (e)  a  previoUB  declsra- 
tioQ  of  war,  as  being  required  by  justice  and  humanity  ;  and  he 
says  tliat  the  fecial  law  of  the  Romaos  gave  such  moderation 
and  religious  solemnity  to  a  preparation  of  irar,  and  bore  aoch 
marks  of  wisdom  and  juBtioe,  that  it  laid  the  solid  foundation  of 
their  future  greatness. 

Bynkershoek  has  devoted  an  entire  chapter  to  this  quea- 
*54    tion,  (/)  *and  be  maintains  that  a  declaration  of  war  is 

not  requisite -by  the  law  of  nations,  and  that  though  it  may 
very  properly  be  made,  it  cannot  be  required  as  a  matter  of  right. 
The  practice  rests  entirely  on  manners  and  magnanimity,  and 
it  was  borrowed  from  the  ancient  Romans.  All  that  he  contends 
for  is,  that  a  demand  of  what  we  conceive  to  be  due  should  be 
previously  made.  We  are  not  bound  to  accompany  that  demand 
with  threats  of  hostility,  or  to  follow  it  with  a  public  declaration 
of  war :  and  he  citea  many  instances  to  show  that  within  the 
last  two  centuries  wars  have  been  frequently  commenced  without 
a  previous  declaration.  Since  the  time  of  Bynkershoek,  it  has 
become  settled  by  the  jsacUce  of  Europe  that  war  may  lawfully 
exist  by  a  declaration  which  is  unilateral  only,  or  without  a 
declaration  on  either  side.  It  may  begin  with  mutual  hostili- 
ties, (a)  After  the  peace  of  Versailles,  in  1763,  formal  declara- 
tioDS  of  war  of  any  kind  seem  to  have  been  discontinued,  and  all 
the  necessary  and  legitimate  consequences  of  war  flow  at  once 
fi-om  a  state  of  public  hostilities,  duly  recognized  and  explicitly 
announced  by  a  domestic  manifesto  or  state  paper.  In  the  war 
between  England  and  France,  in  1778,  the  first  public  act  on 
the  part  of  the  English  government  was  recalling  its  minister ; 
and  that  single  act  was  considered  by  France  as  a  breach  of  the 
peace  between  the  two  countries.  There  was  no  other  declara- 
tion  of  war,  though  each  government  afterwards  published  a 
manifesto  in  vindication  of  its  claims  and  conduct.  The  same 
thing  may  be  said  of  the  war  which  broke  out  in  1793,  and  again 
in  1803 ;  and,  indeed,  in  the  war  of  1756,  though  a  solemn  and 
formal  declaration  of  war,  in  the  ancient  style,  was  made  in  June. 
1756,  vigorous  hostilities  had  been  carried  on  between  England 
and  France  for  a  year  preceding.  In  the  war  declared  by  the 
United  States  against  England,  in  1812,  hostilities  were  imme- 

(.)  B.  3.  c.  4,  TOO.  61.  (/)  QoMl.  i-  Pub-  b- 1,  o.  2. 

(o)  Sir  Wm.  Swtt.  1  Dodton,  M7. 
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diatelj  commenced  od  our  part  *  as  soon  as  the  act  of  Con-    *  55 
gress  was  passed,  without  waiting  to  commanicate  to  the 
English  goveromeut  any  notice  of  our  intentions. 

But  though  A  solemn  declaration,  or  previous  notice  to  the 
enemy,  be  now  laid  aside,  it  is  essential  that  some  formal  public 
act,  proceeding  directly  &om  the  competent  source,  should  an- 
nounce to  the  people  at  home  their  new  i-elations  and  duties 
growing  out  of  a  state  of  war,  and  which  should  equally  apprise 
neutral  nations  of  the  fact,  to  enable  them  to  conform  their  con- 
duct to  the  rights  belonging  to  the  new  state  of  things.  War, 
says  Vattel,  (b)  is  at  present  published  and  declared  by  manifes- 
toes. Such  an  official  act  operates  from  its  date  to  legalize  all 
hostile  acts,  in  like  manner  as  a  treaty  of  peace  operates  from  its 
date  to  annul  them.  As  war  cannot  lawfully  be  commenced  on 
the  part  of  the  United  States  without  an  act  of  Congress,  such 
an  act  is,  of  course,  a  formal  official  notice  to  all  the  world,  and 
equivalent  to  the  most  solemn  declaration.^ 

When  war  is  duly  declared,  it  is  not  merely  a  war  between 
this  and  the  adverse  government  in  their  political  characters. 
Every  man  is,  in  judgment  of  law,  a  party  to  the  acts  of  his  own 
government,  and  a  war  between  the  governments  of  two  nations 
is  a  war  between  all  tiiie  individuals  of  the  one  and  all  the  indi- 

(6)  B.  3,  c  4,  aec.  64. 

1  Bnt  during  the  late  rebellion  it  wm  tbe  subject  generally,  Twin,  L.  of  N. 

Uid  down  ilutt  wlien  the  regular  conne  War,  g  36  ef  irg.    Am  to  Crimean  war, 

of  jnatice  had  been  interTQpted,ao  that  the  tee  AnnuaHtegiater,  I8G4, 266  d  m;.,  and 

couita  of  the  United  Slates  could  not  be  State  Papers,  6S1 ;  AddiuU  RegUter,  1859, 

kept  open,  a  dfil  war  existed,  without  216  a  itq.    For  the  begioning  of  the  war 

the  Decesait;  of  a  format  declaration  or  with  Denmark,  in  1864,  see  Ann.  Seg. 

of  legialaliTe  aanction.     Nel«oo,  J.,  In  hit  ]tJ64,  216 ;  for  that  of  the  war  between 

diwenting  opinion,  cited  the  above  pas-  PmsBiaandAnstria, Ann. Beg.  1866,219; 

■age.    Prize  Casea,  !  Black,  6S6;  a.  o.  between  Fiance  Mid  Pmuia,  Ann.  Reg. 

The  Amy  Warwick,  2  Sprague,  12S,  and  1870,  94. 
The  Hiawatha,  Blacchf.  Pr.  1.  r>     See  on 

ii  Bnt    thongh    war   existed.   It  did  The  Tentonia.  4  L.  R  P.  C.  171,178,170. 

not  soipend  commercial  intercooree,  and  For  the  beginning  of  the  war  between 

hence  did   not   dluolre   a   partoenhip.  Kussia  and  Tnrke;,  ace  Ann.  Beg.  1877, 

Snch  interconne  wai  not  loipended  nn-  248.    As  to  the  time  when  the  civil  war 

tU  the  proclamation  of  August  16,  ISfll.  ended,  see  NeUon  v.  Manning,  S3  Ala. 

Hatthe«/s  v.  McStea,  01  U.  B.  7.     See,  54B ;   Batesrille  Instltnte  t>.  Kauftman, 

generally,  Hail,Int.  Law,  pt8,c.l,S128;  18  WalL  ISL 
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-vidnals  of  which  the  other  nation  is  composed.  GorernmeBt  is 
the  representative  of  the  will  of  all  the  people,  and  acts  for  the 
whole  society.  This  is  the  theory  in  all  governments ;  and  the 
best  writers  dd  the  law  of  nations  concur  in  the  doctrine,  lliat 
whea  the  sovereign  of  a  Btate  declares  war  against  another  sover- 
eign, it  implies  that  the  whole  nation  declares  war,  and  that  all 
the  subjects  of  the  one  are  enemies  to  all  the  subjects  of  the 
ot^er.  (c)  Very  important  consequences  concerning  the  obliga- 
tions of  subjects  are  deducible  &om  this  principle,  y^ 
*  S6  3.  Protootton  to  Bnnuy'a  Property.  —  •  When  hostilities 
have  commenced,  the  first  objects  that  naturally  present 
themselves  for  detention  and  capture  are  the  peisons  and  prop- 
erty of  the  enemy  fonnd  within  the  territory  on  the  breaking 
out  of  the  war.  According  to  strict  authority,  a  state  has  a 
right  to  deal  as  an  enemy  with  persons  and  property  so  found 
within  its  power,  and  to  confiscate  the  property,  and  detain  the 
persons  as  prisoners  of  war.  (a)  No  one,  says  Bynkershoek, 
ever  required  that  notice  should  be  given  to  the  subjects  of  the 
enemy  to  withdraw  their  properi;y,  or  it  would  be  forfeited.  The 
practice  of  nations  is  to  appropriate  it  at  once,  without  notice, 
if  there  be  no  special  convention  to  the  contrary.  But  though 
Bynkershoek  lays  down  this,  as  well  as  other  rules  of  war,  with 
great  harshness  and  severity,  he  mentions  several  instances,  aris- 
ing in  the  seventeenth,  and  one  as  early  as  the  fifteenth  century, 
of  stipulations  in  treaties,  allowing  foreign  subjects  a  reason- 
able time  after  the  war  breaks  out  to  recover  and  dispose  of 
their  effects,  or  to  withdraw  them.  Such  stipulations  have  now 
become  an  established  formula  in  commercial  treaties.  (&)  Eme- 
rigon  (c)  considers   such  treaties  as  an  affirmance  of  common 

(c)  aTotiii*,b.S,c.4,  *ea9;  c.  4,  «ec8j  BarUauqal,  pt  4,c.  4,  •ec.20i  Tattel, 
b.  8,  c.  &,  »ec.  TO ;  [SmsU'i  Adm.  v.  Lampkiiu'B  Exec.,  28  Orfttt.  882.] 

(a)  Orotiui,  h.  8,  c.  Q,  see.  i ;  a.  21,  tec.  S ;  Bynk.  Qimt.  J.  Fab.  c.  2  nnd  7 ;  M«i- 


[b)  A  liberal  prorlaion  of  this  kind  !■  inserled  In  the  treaty  of  amity  and  commerce 
between  the  United  Rtatei  and  the  B^public  of  Colombia,  which  wai  nttlDed  at  Wash- 
ington, May  2T,  1825,  and  between  the  United  States  and  the  Republic  of  VeneiueU, 
by  the  treaty  of  friendship  and  commerce  in  May,  1836. 

(<■)  (Traits  dea  Abb.  i.  686],  667. 

yi  See  Hall,  Int.  Law,  pt.  1,  c  8,  f  13,     not    the    Individuali    of   each,    become 
where  the  opinioiit  of  continental  juriata,     eneniiei,  are  reviewed, 
holding  that  only  the  ttatei  m  tuch,  and 
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right,  or  the  pablio  law  of  Europe,  and  the  general  rule  laid 
down  hj  some  of  the  latter  pulilicists  is  la  cooformity  with  that 
proviaioii.  (<I)  The  sovere^n  who  deolares  war,  aaya  Vattel, 
can  neither  detain  those  sabjects  of  the  enemy  who  are  in  his  do- 
minions at  the  time  of  the  declaration  of  war,  nor  their  effects. 
They  came  into  the  ooantry  under  the  sanction  of  puhlio  &ith. 
iiy  permitttDg  them  to  enter  his  territories,  and  continue 
*  there,  the  sovereign  tacitly  promised  them  protection  and  *  57 
security  for  their  return.  He  is,  therefore,  to  allow  tbem 
a  reasoQable  time  to  retire  with  their  effects,  and  if  they  stay 
beyond  the  time,  he  has  a  right  to  treat  them  as  disarmed  ene- 
mies, ntfless  detained  by  sickness  or  other  inaurmountable  neces- 
sity, and  then  they  are  to  be  allowed  a  ftirther  time.  It  has  bees 
frequently  provided  by  treaty  that  foreign  subjects  should  be 
permitted  to  remain,  and  continue  their  businees,  notwithstand- 
ing a  rupture  between  the  governments,  so  long  as  they  con- 
ducted innocently ;  and  when  there  was  no  such  treaty,  such  a 
liberal  permission  has  been  often  announced  in  the  very  declara- 
tion of  vrar.  (a)  *  Sir  Michael  Foster  (4)  mentions  several  in- 
stances of  auoh  declarations  by  the  King  of  Great  Britain,  and 
he  says  that  aliens  were  thereby  enabled  to  acquire  personal 
chattels,  and  to  maintain  actions  for  the  recovery  of  their  per- 
sonal rights,  in  as  full  a  manner  as  alien  biends. 

Besides  thoee  stipulations  in  treaties,  which  have  softened  the 
rigors  of  war  by  the  civilizing  spirit  of  commerce,  many  gov* 

(d)  Vattel,  b.  S,  c.  4,  lec.  68 ;  Azuni,  pt.  2,  c  4,  ut  2,  lec.  7 ;  Le  Droit  Pablio  d^ 
rBurope,  par  MabI;,  CEavres,  t1.  884 ;  Barianuqui,  pt  4,  c.  7,  lec  6. 

(a,  Vattel,  b-  8,  c.  4,  aee.  68.  Se«  the  tieat/  of  aommeKe  between  the  United 
State*  and  the  Bepablic  of  Chili,  Haj,  18SS,  art.  28,  whlob  aflorda  thai  pennannit 

(ft)  Disconne  of  High  Treaiou,  18G,  186. 

I  See  tteatiea  of  the  United  Sutet  BoMian  DHictutDt  Teaid  irhich,  prior  to 

vith  Gaatemala,  10  U.  S.  St.  at  L.  878,  certain  d«l«B, ihould have  Hiledfromany 

art  2S  i  Costarica,  ib.  816,  art.  11 ;  Pera,  foreign  port  for  toy  port  in  her  Majesty'* 

ib.  926,  art.  32;  Argmtine  Confedera-  dominions,  might  enter  inch  port,  dis- 

tlon,  lb.  lOOS,  art.  12.  charge  her  cargo,   and  depart   witlioul 

By  ordera  In  conndl  of  the  Brltiah  molestation.    March  20,  1851,  April  15, 

goTeniment,  at  the  beginning  of  the  var  1864.    These  and  other  order*  are  giieo 

wilb  Buuia,  Rnsiian  merchant  resseli  in  in  1  Splnka,  Ec.  &  Ad.  R.  app. ;  Cong. 

Britith  ports  were  allowed  ^  week*  to  Doc.  S3  Cong.,  1  Seas.  H.  R.  No.  103, 

load  tbeircargots  and  depart  MarchSB,  p.  6.  SeeClemontaon?.  Bleaslg,  llEich. 

1854.    It  was  further  ordered  that  utj  13fi ;  [HsU  lot.  I<air,  pt  3,  c  1,  f  126.] 
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eiiiiDents  hsve  made  special  prOTiBion,  in  their  own  laws  and 
ordinances,  for  the  seonrity  of  the  persons  and  property  of 
enemy's  subjects,  found  in  the  country  at  the  commeocemeDt  of 
w.r.(,) 

It  was  provided  by  Magna  Oharta  (d)  that,  npon  the  breaking 
out  of  wai',  foreign  merchants  found  in  England,  and  belonging 
to  the  country  of  the  enemy,  should  he  attached,  "  without  harm 
of  body  or  goods,  "  until  it  should  be  known  how  English 
*58  merchants  were  treated  by  the  enemy;  "and  if  our  'mer- 
chants," said  the  charter,  **  be  safe  and  well  treated  there, 
theirs  shall  be  likewise  with  ub."  It  has  been  deemed  extraordi- 
nary that  such  a  liberal  provision  should  have  found  a'place  in 
a  treaty  between  a  feudal  king  and  his  barons ;  and  Montes- 
quieu (a)  was  struck  with  admiration  at  the  foot  that  a  protec- 
tion of  that  kind  should  have  been  made  one  of  the  articles  of 
English  liberty.  Bnt  this  provision  was  confined  to  the  effects 
of  alien  merchants  who  were  within  the  realm  at  the  commence- 
ment of  the  war,  and  it  was  understood  to  be  confined  to  the 
case  of  merchants  domiciled  there.  (6)  It  was  accompanied, 
also,  with  one  very  ominous  qualification  ;  and  it  was  at  least 
equalled,  if  not  greatly  excelled,  by  an  ordinance  of  Charles  V. 
of  France  a  century  afterwards,  which  declared  that  foreign 
merchants  who  should  be  in  France  at  the  time  of  the  declara- 
tion of  war  should  have  nothing  to  fear,  for  they  should  have 
liberty  to  depart  freely  with  their  effects,  (c)  The  spirit  of  the 
provision  in  Magna  Chaita  was  sustained  by  a  resoiutioQ  of  the 
judges,  in  the  time  of  Henry  VIII.,  when  they  resolved,  that  if 
a  Frenchman  came  to  England  before  the  war,  neither  his  person 
nor  goods  should  be  seized.  (5)  The  statute  of  staples,  of  27 
Edw.  III.  c.  17,  made  a  still  more  liberal  and  precise  enactment 
in  favor  of  foreign  merchants  residing  in  England,  when  war 
commenced  between  their  prince  and  the  King  of  England.  They 
were  to  have  convenient  warning  of  forty  days,  by  proclamation, 

(c)  Bj  tlie  Spanish  decree  of  Febmai;,  1820,  making  Cadii  a  free  port,  it  wii 
declared  [hat,  in  the  event  of  war,  foretgDen  who  liad  eatabliibed  themselTei  there 
for  the  purpoBei  of  commerce,  and  becoming  alien  enemies  by  meant  of  the  war,  were 
to  be  aUnwed  a  proper  time  to  withdiaw,  and  Iheii  property  waa  to  be  lacred  from 
■11  lequestration  or  reprisal. 

(d )  Ch.  30.  (a)  Esprit  des  Lois,  SO,  U. 

(&|  1  E&le't  P.  C.  9S.  (e)  Henanlt's  Abng.  Ciaao.  I.  33& 

\d)  Bt«.  at.  Properl]',  pi.  88;  Jenk.  Cent.  201,  ca«e22. 
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to  depart  tbe  realm  with  their  goods ;  and  if  they  ei>uld  not  do 
it  within  that  time,  b;  reason  of  accident,  they  were  to  have 
forty  dayB  more  to  pass  with  their  merchandise,  and  with  liberty, 
in  the  mean  tame,  to  eell  tbe  same.  The  act  of  Congress  of  the 
6th  of  July,  1798,  o.  78,  was  dictated  by  the  same  humane 
and  enlightened  policy.  It  authorized  the  President,  in  *caae  *59 
of  war,  to  direct  the  conduct  to  be  observed  towards  sub- 
jects of  the  hostile  nation,  being  aliens,  and  within  the  United 
States,  and  in  what  cases,  and  upon  what  security,  their  resi- 
dence should  be  permitted  ;  and  it  declared,  in  reference  to  those 
who  were  to  depart,  that  they  should  be  allowed  such  reasonable 
time  as  might  be  conaisteot  with  the  public  safety,  and  according 
to  tbe  dictates  of  bamaoity  and  national  hospitality,  "for  tbe 
recovery,  disposal,  and  removal  of  their  goods  and  effects,  and 
for  their  departure."^ 

4.  CoiiflMkUon  of  Fropvity.  —  But  however  strong  the  current 
of  authority  in  favor  of  the  modern  and  milder  construction  of 
the  rule  of  national  law  on  this  subject,  the  point  seems  to  be  no 
longer  open  for  discussion  in  this  country;  and  it  has  become 
definitively  settled,  in  favor  of  tbe  ancient  and  sterner  rule,  by 
the  Supreme  Court  of  the  United  States,  (a)  The  effect  of  war 
upon  British  property  found  in  tbe  United  States,  on  land,  at 
the  commencement  of  the  war,  was  learnedly  discussed  and 
thoroughly  considered  in  the  case  of  Brown;  and  the  Circuit 
Court  of  the  United  States  at  Boston  decided,  (&)  as  upon 
a  settled  rule  of  tbe  law  of  natjons,  that  the  goods  of  the 
enemy  found  in  the  country,  and  all  tbe  vessels  and  cargoes 
found  afloat  in  our  ports,  at  the  commencement  of  hostilities, 
were  liable  to  seizure  and  confiscation ;  and  the  exercise  of  the 
right  rested  in  tbe  discretion  of  the  sovereign  of  the  nation. 
When  the  case  was  brought  up,  on  appeal,  before  the  Supreme 
Court  of  the  United  States,  the  broad  principle  was  assumed 
that  war  gave  to  the  sovereign  full  right  to  take  the  persons  and 
confiscate  4he  proper^  of  the  enemy  wherever  found ;  and  that 
the  mitigations  of  this  rigid  rule,  which  the  wise  and  humane 
policy  of  modem  times  had  introduced  into  practice,  might,  more 
or  less,  affect  the  exercise  of  tbe  right,  but  could  not  impair  the 

(a)  Brown  v.  The  United  SUtei,  8  Crancti,  lia    See  ilao  Ibid.  228, 2S9. 

(b)  The  CufD  of  tbe  Ship  Emnloiu,  1  GaltUon,  608. 


>  Ante,  67,  n.  I. 

[71] 


ny  Google 


*  61  OF  TEE  LAT  OF  NATIOSa.  [PABT  L 

right  itself.    Commercial  nations  have  alwaTS  couBideraUe 

*  60  proper^  in  *  the  poaoesaion  of  their  neighbors ;  and,  when 

war  breaks  oat,  the  qaeation,  what  aball  be  done  wUh 
enemy's  property  found  in  the  country,  is  one  rather  of  policy 
than  of  law,  and  ia  one  properly  addressed  to  the  consideratiaD 
of  the  legislature,  and  not  to  the  courts  of  law.  The  atrict  right 
of  confiscation  of  that  species  of  property  existed  in  Congress, 
and  without  a  legisIa^Te  act  authorizing  its  confiscation  it  could 
not  be  judicially  condemned ;  and  the  act  of  Coi^press  of  1812, 
declaring  war  against  Great  Britun,  was  not  saoh  an  act.  Until 
some  statute  directly  applying  to  the  subject  be  passed,  the 
property  would  continue  under  the  protection  of  the  ]a,w,  and 
might  be  claimed  by  the  British  owner  at  the  restoration  of 
peace.' 

Though  this  decision  established  the  right,  contrazy  to  much 
irf  modem  authority  and  {onctice,  yet  a  great  point  was  gained 
over  the  rigor  and  violence  of  the  ancient  doctrine,  by  making 
the  exercise  of  the  r^;ht  to  depend  upon  a  special  act  of  Con- 
gress. 

The  practice,  so  common  in  modem  Europe,  of  imposing  em- 
bargoes at  the  bi-eaking  ont  of  hostilities  4as,  apparently,  the 
effect  of  destroying  that  protection  to  property  which  the  rule 
of  &ith  and  justiofl  gives  to  it,  when  brought  into  t^e  country  io 
l^e  course  of  trade  and  in  the  confidence  of  peace.  Sir  William 
Scott,  in  the  case  of  the  Boedet  Zust,  (a)  explains  this  species 
of  embargo  to  be  an  act  of  a  hostile  nature,  and  amounting  to  an 
implied  declaration  of  war,  though  liable  to  be  explained  away 
and  annulled  by  a  subsequent  accommodation  between  the  na- 
tions. The  seizure  is  an  act  at  first  equivocal,  as  to  the  effect, 
diough  hostile  in  the  mere  execution,  and  if  the  m§tter  in  dis- 
pnte  terminates  in  reconciliation,  the  seizure  becomes  a  mere 
civil  embargo ;  but  if  it  terminates  otherwise,  the  subsequent 
hostilities  have  a  retroactive  effect,  and  reader  the  embargo  a 
hostile  measure,  ai  initio.  The  property  detained  is  deemed 

*  61    enemy's  property,  and  liable  to  coDdemaatioD.  This  *  species 

of  reprisal  for  some  previous  injary  ia  laid  down  in  tlie 

(a)  e  C.  Bob.  233. 

1  The  JTuuiiU,  HewbeiTT-,  SSa ;  United  SMtM  r.  1T66  Shtrt*  of  CapiUl  SukI, 
6  BlMcbf.  2S1,  287 ;  pet,  91,  d.  1. 
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books  as  a  lawful  measure,  according  to  the  oaage  of  nations ; 
but  it  ia  often  reprobated ;  and  it  cannot  well  be  distinguiahed 
from  the  practice  of  seizing  property  found  within  the  territoi'y 
upon  the  declaration  of  war.  It  does  not  differ  in  substance 
&om  the  conduct  of  the  Syracusans,  ia  the  time  of  Dionysius  the 
elder  (and  which  Mitford  considered  to  be  a  gross  violation  of 
the  law  of  nations),  for  they  voted  a  declaration  of  war  against 
Cartht^e,  and  immediately  seized  the  effects  of  Carthaginiaa 
traders  in  their  warehouaes,  and  Carthaginian  richly  laden  vesBels 
in  their  harbor,  and  aent  a  herald  to  Carthage  to  negotiate,  (a) 
But  this  act  of  the  Syracueans,  near  four  hundred  years  before 
the  Christian  era,  was  no  more  than  what  ia  the  ordinary  prac- 
tice in  England,  according  to  the  observation  of  Lord  Mansfield, 
in  Lindo  v.  Rodney.  (6)  "  Upon  the  declaration  of  war,  or  ho8> 
tilities,  all  the  shipa  of  the  enemy,"  he  says,  ''are  detained  in 
our  poi-ts,  to  be  confiscated  as  the  property  of  the  enemy,  if  no 
reciprocal  agreement  is  made." 

Reprisals  by  commisaion,  or  letters  of  marque  and  reprisal, 
granted  to  one  or  more  injured  subjects,  in  the  name  and  by  the 
authority  of  a  sovereign,  is  another  mode  of  redress  tat  some 
qtecific  injury,  which  is  considered  to  be  compatible  with  a  state 
of  peace,  and  permitted  by  the  law  of  nations.  The  case  arises 
when  one  nation  has  committed  some  direct  and  palpable  injury 
to  another,  as  by  withholding  a  just  debt,  or  by  violence  to  pei- 
jWQ  or  property,  and  haa  refused  to  give  any  satis&ction.  The 
reprisals  may  be  made  in  support  of  the  rights  of  a  subject  as 
well  as  those  of  the  sovereign,  and  for  the  acta  of  the  subject  as 
well  as  for  those  of  the  sovereign.  The  commissiou  is  not  to  be 
issued  except  in  a  case  clearly  just — in  re  minime  dvhia;  and 
it  authorizes  the  seizure  of  the  property  of  the  subjects  aa  well 
as  of  the  sovereign  of  the  offending  nation,  and  to  briug  it  in  to 
be  delfuned  as  a  pledge,  or  disposed  of  under  judicial  sanction, 
in  like  manner  aa  if  it  were  a  process  of  distress  under  national 
authority  for  some  debt  or  duty  vrithheld.  (e)    These  letters 

{a)  Hitr.  miL  or  Greece,  r.  MZ-WI.  (»)  Dong.  618. 

(c)  Bfiik.  Q.  3.  Fob.  C.  24 ;  Tatlel,  b.  3,  c.  18,  aec.  842,  344, 347,  S5S ;  Puff.  Ihok 
dM  Qeat,  par  Barbejrac,  b.  8,  c  8,  kc.  IS,  n.  1 ;  Vslln,  Comm.  U.  dt.  de*  Lcttrct  de 
Uiuqae,  414,  416;  Tnlttf  dn  Pri^s,  881;  Emerigon,  Tnitl^des  Ah.  1.  660;Me«Mge 
of  the  Prctldent  of  the  United  States  to  Congreu,  December  1,  1884.  The  right  of 
goTernmeat  to  enforce  the  Juit  clalnu  of  it*  sabjecti  aKntnit  a  forei^  gOTernraent, 
f«  debtt  dulf  contracted  am}  nuJiutlT'  withheld,  li  not  to  be  qnettioned.    It  U  kd- 
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of  reprisal,  as  being  applicable  to  a  state  of  peace,  have  been 
frequently  recognized  and  regulated  by  treaty,  (d)  The  French 
ordinftuce  of  the  marine  of  1681  (e)  regulates  minutely  this 
remedial  process,  and  the  judicial  sanction  requisite  to  the  pro- 
ceedings under  letters  of  reprisal,  and  which  Valin  cousiders  to 
be  sage  precautions,  proper  to  temper  the  rigor  of  this  perilous 
mode  of  redress.  (/}  General  reprisals  upon  the  persons  and 
property  of  the  subjects  of  another  power  are  equivalent  to  open 
war ;  but  these  special  letters  of  marque  and  repnsal,  limited  to 
a  specific  object,  are  spoken  of  generally,  and  even  in  the  arti- 
cles of  confederation  of  the  United  States,  in  1781,  (jr)  as  issuing 
"  in  times  of  peace."  They  are,  however,  regarded  by  Barbeyrac, 
Emerigon,  and  other  publiclstd  as  a  species  of  hostility,  an  imper* 
feet  war,  and  usually  a  prelude  to  open  hostilities.  The  favor- 
able or  adverse  issue  of  the  hazardous  ezpeiiment  will  depend,  in 
some  degree,  upon  the  matter  in  demand,  aad,  in  a  much  greater 
degree,  upon  the  relative  situation,  character,  strength,  and  spirit 
of  the  nations  concerned.  (A) 

mitted  hj  BtBteimen  and  jaritU,  Mid  wm  bo  ttftted  by  Lord  Pftlmenton  In  the  Biitiili 
Pafliament,  in  July,  1847,  that  goTernments  had  a  right  to  enforce  by  reprisaU  the 
claJms  of  their  aubjecte  for  debta  against  the  lubjecta  of  other  goTemments,  if  relief 
be  denied  by  the  noivexecntion  or  the  improper  adminlitratioD  of  the  laws  in  the 
foreign  courts.  Protection  U  doe  from  gOTemmeDt  to  Iti  rabjecti  in  their  person* 
and  property ;  but  tlie  interference  on  the  part  of  government  to  enforce  that  duty 
niiut  always  be  a  question  of  expediency.  The  government  of  the  United  States 
expressly  acknowledged,  and  in  one  or  more  butauce*  acted  upon,  that  prinrlple. 
President  Jackaon,  in  1B84,  sn^ested  sncb  a  measure  against  France ;  and  in  ISi7, 
one  ground  of  the  war  lietween  the  United  States  and  Mexico  was  the  non-payment 
by  Mexico  of  debts  due  to  American  citizens. 

(i^)  See,  for  this  purpose,  the  treaty  of  Mnnster,  between  Spain  and  Holland,  in 
1&48;  the  treaties  between  England  and  Holland,  in  1661  and  1067;  the  treaty  of 
Ryswick,  art  9 ;  the  treaty  of  Utrecht,  art  l6 ;  treaty  between  the  United  States 
and  the  Republic  of  Colombia,  in  1826. 

(t)  LiT.  3,  til.  10,  dee  R^prisailles. 

(/)  In  the  time  of  Edward  II.,  and  (or  some  succeedinft  reigns,  the  power  of  grant- 
ing letters  of  marque  and  reprisals  against  the  subjects  of  a  foreign  slate  that  refused 
to  render  Justice  to  the  subjecta  of  the  crown  of  England  was  vested  in  the  Court  of 
Chancery.  It  was  in  the  nature  of  a  judidal  process  and  of  a  private  remedy.  The 
capture  was  in  the  nature  of  a  security  to  obtain  justice.  Lord  Campbell,  Ijves  of 
the  Lord  ChanceUors,  L  206. 

(fll  Art.  9. 

(A)  War  does  not  exist  merely  on  the  suspension  of  the  usual  relations  of  peace. 
Commerce  may  be  suspended  or  Interdicted  lietween  the  subjecls  of  different  states 
without  producing  a  state  of  war.  Reprisals  and  emljargoes  are  forcible  measures  of 
redress,  but  do  not  per  s«  constitute  war,  nor  does  the  fuiuishlng  of  specific  assistance 
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s.  Coafiaoktlon  at  Debti. — *The  claim  of  a  right  to  confia-  *62 
cate  debts,  oontraoted  by  indiTiduab  in  time  of  peace,  and 
vhich  remain  due  to  subjects  of  the  enemy  at  the  declaration  of 
war,  rests  very  much  upon  the  same  principles  as  that  concern- 
ing enemy's  tangible  property,  found  in  the  country  at  the  open- 
ing of  the  war ;  though  I  think  the  objection  to  the  right  of 
confiscation,  in  this  latter  case,  is  much  stronger.  In  former 
times,  the  right  to  confiscate  debts  was  admitted  as  a  doctrine  of 
national  law,  and  Grotius,  Puffendorf,  and  Bynkershoek  pro- 
nounced in  favor  of  it.  (^a)  It  had  the  countenance  of  the  civil 
law ;  (&)  and  even  Cicero,  in  his  Offices,  (c)  when  stating  the 
cases  in  which  promises  are  not  to  be  kept,  mentions  that  of 
the  creditor  becoming  the  enemy  of  the  country  of  the  debtor. 
Down  to  the  year  1787,  the  general  opinion  of  jurists  was  in 
favor  of  the  right ;  but  Vattel  says  that  a  relaxation  of  the  r^or 
of  the  rule  has  since  taken  place  among  the  sovereigns  of  Europe, 
and  that,  as  the  custom  has  been  generally  received,  he  who 
should  act  contrary  to  it  would  injure  the  public  faith  ;  for  stran- 
gers trusted  his  subjects  only  from  a  firm  persuasion  that  the 
general  custom  would  be  observed.  ((2)  There  has  frequently 
been  a  stipulation  in  modern  treaties  that  debts  or  moneys  in 
the  public  funds  should  not  be  confiscated  in  the  event  of  war; 
and  these  conventional  provisions  are  evidence  of  the  sense  of  the 
governments  which  are  parties  to  them,  and  that  the  right  of 
confiscation  of  debts  and  tbii^  in  action  is  against  good 
policy,  and  ought  *  to  be  discontinued.  The  treaties  be-  *  63 
tween  the  United  States  and  Colombia  in  1825,  and  Chili 
in  18S2,  and  Venezuela  in  1836,  and  the  Peru-Bolivian  Confeder- 
ation in  1SS8,  and  Ecuador  in  1839,  contain  such  a  provision ;  but 
the  treaty  between  the  United  States  and  Great  Britain,  in  1795, 
went  further,  and  contained  the  explicit  declaration,  that  it  was 
"  unjust  and  impolitic  "  that  the  debts  of  individuals  should  be 

lo  one  of  the  partlM  at  irar,  according  to  a  prevlout  ttipvUtloii.  FiJe  infra,  116. 
Bir.  Manning,  In  his  Cnmmentarie*  on  th«  Iaw  of  Natloni,  p.  96,  after  nhowing  the 
tmperfoct  deflnltloni  giyen  hj  pnbUcitta,  define*  tm  open  and  tolemn  war  to  be  "  the 
ttate  of  nation*  among  whom  there  Ii  an  interruptltMi  of  all  pacific  lelationi,  and  » 
general  contention  by  force,  anthorized  by  the  aorereign." 

(a)  OrDtins,b.  1,  c.  1,  sec.  S;  b.  S,  c.  8,  lec.  4;  Fall.  lib.  8,  c.  6,  19,  30 ;  Bynk.  lib. 
1,  c,  7.    Lord  Hale  aUo  I^d  it  down  to  be  the  law  of  EngUod.    1  Hale'i  P.  C.  06. 

(b)  Dlff.  41. 1  and  49.  1&. 

(e)  Lib.  8.  o.  M.  id)  Tattel,  b.  8,  c.  S,  «ec.  77. 
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impaired  hj  national  differences.  A  rwj  aUe  diaoossion  of  tlua 
assumed  right  to  confiscate  debts  waa  made  bj  Mr.  Hamilton,  in 
tbe  numbers  of  Camillus,  published  is  1795.  He  examined  the 
claim  to  confisoate  prirate  debts,  or  private  propeiiiy  in  banks  or 
in  public  funds,  on  the  ground  of  reason  and  principle,  on  those 
of  policy  and  expediency,  on  the  opinion  of  jurists,  on  usage,  and 
on  conventional  law ;  and  hia  argument  against  the  justice  and 
policy  of  the  claim  was  exceedingly  powerful.  He  contended  it 
to  be  againut  good  faith  for  a  government  to  lay  its  hands  on 
private  property,  acquired  by  the  permission  or  upon  the  invita- 
tion of  the  government,  and  under  a  neoessarily  implied  promise) 
of  protection  and  aeearity.  Vattel  says,  that  everywhere,  in  case^ 
of  a  war,  funds  credited  to  the  public  are  exempt  Irom  coufisca- 
tioD  and  seizure.  Emer^n  (a)  and  Martens  (by  make  the  same 
declaration.  The  practice  would  have  a  very  injurious  influenoQ 
upon  the  general  sense  of  the  inviolability  and  sanctity  of  private 
contracts ;  and  with  debtors  who  had  a  nice  and  accurate  sena^ 
of  justice  and  hohor,  the  requisition  of  government  would  not  be 
ebeerfidly  or  readily  obeyed.  Voltaire  has  given  (i;)  a  striking 
instance  of  the  impracticability  of  confiscating  property  deposited 
in  trust  with  a  debtor,  and  of  the  firmness  of  Spanish  faith. 
When  war  was  declared  between  France  and  Spain,  in  1681,  the 
King  of  Spain  endeavored  to  seiee  the  property  of  thci 

*  64    French  in  Spain,  but  *  not  a  aingle  Spauish  &otor  would 

betray  his  French  correspondent,  (a) 
Notwithstanding  the  we^ht  of  modem  authoril^,  and  of  argu- 
ment, agunst  this  claim  of  right  on  tbe  part  of  the  sovereign,  to 
confiscate  the  debts  and  funds  of  the  subjects  of  bis  enemy 
during  war,  the  judicial  language  in  this  country  is  decidedly  Ia 

(a)  Dot  Am.  L  G61.  {b)  S,  c  S,  mc.  6. 

(c)  EimI  lur  lea  Mnan  et  I'Eiprit  de»  KatloDi. 

(a)  The  Engllih  Court  of  K.  B.  declared,  in  the  cue  of  Wolff  r.  OzhoUn,  0  Havio 
A  Selw.  S2,  that  m  ordloauce  of  Deamark.  In  1807,  pending  hostUltie*  with  Eog- 
land,  which  aequeatered  debu  dne  tzom  Danlib  to  Engliah  labJecU,  aod  caiued 
them  to  be  paid  orer  to  the  Danlah  goTeniment,  wat  not  a  defence  to  a  luit  la 
England  for  the  debt,  and  that  the  ordinaoce  ma  not  coufonnabte  to  the  uMge  of 
uatkuu,  and  wa«  Told.  It  wai  obferred  by  the  wort  that  the  right  ol  cooa«»ting 
debt*,  contended  for  on  the  authority  of  Vattel,  b.  8,  C.  18,  teo.  3U ;  b.  8,  c.  G,  sec.  77, 
-vai  not  recogniMd  by  Qrotlu  (lee  Orot  lib.  8.  c  T,  tec.  4,  and  c.  8,  lec  4),  and  waa 
Impugned  by  I'uflendorf  (b.  8,  c  0,  tec  22)  and  otben ;  and  that  no  ioitance  had 
occurred  of  tbe  eiardaa  of  the  right,  except  the  ordinanue  in  qneition,  for  upwarda 
of  a  centurjr. 
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support  of  the  right.  In  the  case  of  Broum  v.  ITie  United 
Slates,  (h')  alreBdy  mentioned,  Judge  Story,  in  the  Cii-ouit  Coiirt 
in  MassRchnsetta,  laid  down  the  right  to  oonfiacate  debts  and 
enemy's  property  found  in  the  oouutiy,  acoording  to  the  rigorous 
doctrine  of  the  elder  jurists  ;  and  he  said  the  opinion  vas  fully 
oonfinned  by  the  judgment  of  the  Supreme  Oourt  in  Ware  v. 
HgUon,  (c)  where  the  doctrine  waa  explicitly  asserted  by  some 
of  the  judges,  reluctantly  admitted  by  others,  and  deuied  by 
none.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Supreme  Court,  in  the  case  of  Brovm,  obaerved,  that  between 
debts  contracted  under  the  faith  of  laws,  and  property  acquired 
in  the  course  of  trade  on  the  faith  of  the  same  laws,  reason  drew 
no  distinction,  and  the  right  of  the  sovereign  to  confiscate  debts 
was  precisely  the  same  with  the  right  to  confiscate  other 
property  found  in  the  country.  This  right,  *  therefore,  *  65 
was  admitted  to  exist  as  a  settled  and  decided  right,  itricto 
Jure,  though,  at  the  same  time,  it  was  contteded  to  be  the  uni- 
verBal  practice  to  forbear  to  seize  and  to  confiscate  debts  and 
credita.  We  may,  therefore,  lay  it  down  as  a  principle  of  public 
law,  80  far  as  the  same  is  understood  and  declared  by  the  high- 
eat  judicial  authorities  in  this  country,  that  it  rests  in  the  dis- 
cretion of  the  legislature  of  the  Union,  by  a  special  law  for  that 
purpose,  to  confiscate  debts  conb-acted  by  our  citizens,  and  due 
to  the  enemy ;  but,  as  it  is  asserted  by  the  same  authority,  this 
right  is  contrary  to  universal  practice,  and  it  may,  therefore, 
well  be  considered  as  a  naked  and  impolitic  right,  condemned 
by  the  enlightened  conscience  and  judgment  of  modern  times.' 

If  property  ahould  have  been  wrongfully  taken  by  the  state 
'  before  the  war,  and  be  in  the  country  at  the  opening  of  the  war, 
snch  property  cannot  be  seized,  but  must  be  restored  j  because 
to  confiscate  that  species  of  enemy's  property  would  be  for  the 
gOTernment  to  take  advantage  of  its  own  wrong.  The  cele- 
brated Report  of  the  English  law  officers  of  the  crown,  175S,  in 
answer  to  the  Prussian  Memorial,  stated,  that  French  ships 
taken  before  the  war  of  1741  were,  during  the  heat  of  the  war 
with  France,  as  well  as  afterwai'ds,  restored  by  sentenoea  of  the 

(b)  B  CruKh,  110,  (c)  8  D>Um,  109. 

1  Std  nda  pMt,  91,  n.  1.  An  Interettfi^  old  Ciw  )■  HtmlltOD  v.  Bktou,  U.  S. 
C.  C.  179S,  Hartln'a  R.  (N.  C.)  pt.  2.  p.  1. 
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admiralty  courts  to  the  French  owners,  (a)  No  such  property 
Tras  ever  attempted  to  be  confiscated ;  for  had  it  not  been  for 
the  wrong  done,  the  property  would  not  have  been  within  the 
king's  dominions.  And  yet  even  such  property  is  considered  to 
be  subject  to  the  rule  of  vindictive  retaliation  ;  and  Sir  William 
Scott  observed,  in  the  case  of  the  Santa  Cruz,  (i)  that  it  was 
the  constant  practice  of  England  to  condemn  property  seized 
before  the  war,  if  the  enemy  condemns,  and  to  restore  if  the 

enemy  restores,  y^ 
*  66         6.  Interdlotdon  of  Commeros.  —  *  One  of  the  immediate 

and  important  consequences  of  the  declaration  of  war  is 
the  absolute  interruption  and  interdiction  of  all  commercial  cor- 
respondence, intercourse,  and  dealing  between  the  subjects  of 
the  two  countnes.  The  idea  that  any  commercial  intercourse 
or  pacific  dealing  can  lawfully  subsist  between  the  people  of  the 
powers  at  war,  except  under  the  clear  and  express  sanction  of 

la)  Tbe  cue  of  tiie  SIleais[n]  loan  conUuns,  in  the  diicnislont  betwecD  tbe  Pnu- 
(ian  and  British  conrti,  in  1752,  a  metnorsble  expoBiCioD  of  the  Uw  of  natioas  on  tlie 
(ubject  of  belligerent  tight*  and  duCiei.  The  Report  of  the  high  and  diitinguUbed 
law  offlcerf  of  tha  crown,  In  answer  to  the  FrniBian  Uemorial,  made  in  1758,  was 
declared  by  »ach  eminent  writers  as  Vattel  and  Montesquieu,  to  be  an  excellent  and 
unanswerable  tract  on  the  law  of  nations.  See  the  substance  of  the  discussion  in 
Wheaton's  History  of  the  Law  of  Nations,  ed.  N.  Y.  1846,  306-217,  and  tbe  Report 
at  large  Collectanea  Juiidlca,  i.  96.  Tbe  case  is  worthr  of  special  notice,  not  only 
for  the  aathority  of  the  work,  but  for  the  recognition  of  the  sanctit}'  of  private  debts 
and  contracts,  in  opposition  to  the  pretensions  of  the  rights  of  war  and  conquest. 
Id  that  case,  a  loan  of  monej  was  made  bj  British  creditors  to  the  Emperor  of  Ger- 
many, in  17S5,  and  for  the  better  secniity  of  the  payment  of  the  loan,  with  interest, 
he  mortgaged  liia  revennes  of  the  Duchies  of  Silesia;  and  wlien  Silesia  was  con- 
quered by  Prussia,  the  Empress  Qneen,  who  had  suct.'eeded  to  the  soTereignty  of  the 
country,  before  il<  conquest,  ceded  the  Duchies  to  the  King  of  Pmsaia,  upon  con- 
dition that  the  kbg  sbould  be  reiponsible  f  or  the  deht;  and  he  assumed  the  payment 
of  It.  The  king  afterwards  seized  the  revenues,  by  way  of  reprisal  and  indemulty 
against  losses  by  British  cruisers,  under  lawful  capture  and  condemnation  by  the 
laws  of  war.  The  Report  showed,  unanswerably,  as  Montesquieu  admitted,  that 
the  King  of  Prussia  could  not  lawfnlly  seize  the  mortgaged  revenues  or  debt,  by  way 
of  reprisal,  and  that  he  was  bound  by  the  law  of  nations,  and  every  principle  of 
Justice,  to  pay  the  British  creditor*.  Tbe  King  of  Prussia,  by  treaty  In  1766,  agreed 
to  take  off  the  seqneatration  laid  on  the  Sileaian  debt,  and  pay  the  capital  and  inter> 
est  due  to  the  British  crediton. 

(6)  1  C.  Bob.  60. 

yi  For  cases  construing  the  conflsca-  State*,  97  U.  S.  89 ;  Contad  tj.  Waples,  96 

tion  act*  passed  during  the  civil  war,  see  U.  S.  279 ;  ^sley  e.  Fbenix   Bank,  83 

Kirk  V    Lynd,  10G  U.  8.  815;  French  v.  N.  T.  818. 
Wade,  102  U.  S.  182;  Toung  s.  United 
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the  goTemment,  and  without  a  special  license,  is  utterly  incon- 
uutent  with  the  uew  class  of  duties  growing  out  of  a  Btate  of 
war.  (a)  The  intei-diction  flows  necessarily  from  the  principle 
already  stated,  that  a  state  of  war  pute  all  the  members  of  the 
two  nations  respectively  in  hostility  to  each  other ;  and  to  suffer 
individuals  to  carry  on  a  friendly  or  commercial  intercourse, 
while  the  two  govemmenta  were  at  war,  would  he  placing  the 
act  of  government  and  the  acts  of  individuals  in  contradiction 
to  each  other.  It  would  counteract  the  operatious  of  war,  and 
throw  obstacles  in  the  way  of  the  public  efforts,  and  lead  to 
disorder,  imbecility,  and  treason.  Trading  supposes  the  exist- 
ence of  civil  contracts  and  relations,  and  a  reference  to  coarts 
of  justice ;  and  it  is,  therefore,  necessarily  contradictory  to  a 
btate  of  war.  It  affords  aid  to  the  enemy  in  an  effectual 
manner,  by  enabling  the  merchants  of  the  enemy's  country  to 
support  their  government,  and  it  focilitates  the  means  of  con- 
veying intelligence,  and  carrying  on  a  traitorous  correspondence 
with  the  enemy.  These  considerations  apply  with  peculiar  force 
to  maritime  states,  where  the  principal  object  is  to  destroy  the 
marine  and  commerce  of  the  enemy,  in  order  to  force  them  to 
peace.  (6)  It  is  a  well  settled  doctrine  in  the  English  coarts, 
and  with  the  English  jurists,  that  there  cannot  exist,  at  the 
same  time,  a  war  for  arms  and  a  peace  for  commerce.  The 
war  puts  an  end  at  once  to  all  dealing  and  all  communication 
with  each  other,  and  places   every  Individual  of  the    respec- 

(a)  The  doctrine  gOM  to  the  extent  of  holdiDg  It  nnlAwful,  after  the  commence- 
ment of  war,  except  under  the  special  llcenK  of  the  gorernroent,  to  send  a  veuel 
to  the  enemy'i  country  to  bring  home,  with  their  penniMion,  one'i  own  property, 
which  WB*  there  when  the  war  broke  out.  It  would  be  liable  to  selEare,  in  transitu, 
u  enemy'i  property.  The  Rapid,  8  Cranch,  166 ;  Potte  u.  Bell,  8  T.  E.  641  In  the 
caw  of  The  JuSrow  Catharina,  fi  C.  Rob.  141,  And  of  The  Hoop,  1  C.  Rob.  196,  Sir 
William  Scott  inculcated  Tery  strictly  the  duty  of  applying  in  all  dues  for  the  pro- 
tection of  a  licenee,  wiiere  property  ij  to  be  withdrawn  from  the  country  of  the 
enemy,  aa  being  the  on|y  ufe  course.  Mr.  Duer,  in  his  Treatise  on  Insurance, 
L  Sei-MA,  ably  and  laccessfully  contends  that,  when  a  subject  finds  himself  hi  an 
enemy'i  country  on  the  breaking  out  of  war,  he  may  retnm  diligently  to  his  country, 
mlh  hu  pn/ptrtg,  without  rendering  It  Justly  liable  to  conSication  by  the  prize  courts 
of  hii  own  coiutry ;  though  the  language  of  Mr.  Justice  Story,  In  the  case  of  The 
Rapid  in  1  Gsllleon,  SOO,  and  The  Mary,  [ib  ]  S21,  goes  to  the  extent  or  the  severe 
denial  o(  that  right  under  any  circuautances.  If  the  adverse  belligerent  allow  such 
a  right,  M  aee  supra,  66,  inrely  his  own  country  ought  to  exercise  the  aame  lenity. 
Such  wat  the  decision  of  the  Supreme  Court  of  New  York  in  Amory  k.  McGregor, 
16  John*.  24. 

(&)  1  Chlttj  CoffliD.  Law,  ST8. 
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*  67  tdve  govemmeDts  as  *  well  as  the  governmeDts  tbcouaelyes. 

is  a  state  of  hostility,  (a)  This  is  equally  the  doctrioe  of 
all  the  authontative  writers  on  the  law  of  nations,  and  of  the 
maritime  ordinances  of  all  the  great  powers  of  Europe.  It  id 
equally  the  received  law  of  this  country,  and  was  so  decided 
frequently  by  the  Congress  of  the  United  States  during  tlie 
Revolationaiy  war,  and  again  by  the  Supreme  Court  of  the 
United  States  during  the  course  of  the  last  war;  and  it  is  diffi- 
cult to  conceive  of  a  point  of  doctrine  more  deeply  or  extensively 
rooted  in  the  general  maritime  law  of  Europe,  and  in  the  uuiver- 
sal  and  immemorial  osage  of  the  whole  community  of  the  civil- 
ized world. 

It  follows  as  a  necessary  oonseqnence  of  the  doctrine  of  the 
illegality  of  all  intercourse  or  traffic,  without  express  permission, 
that  all  contracts  with  the  enemy,  made  during  war,  are  utterly 
TOid.^    The  insurance  of  enemy's  property  is  an  illegal  contract, 

(a)  Potte  D.  Bell,  8  T.  B.518;  Williton  v.  FBtteson,  7  Tinnt.  1S9;  Stoir,  J.,  to 
The  Joaeph,  1  Galliioa,  549,  560 ;  In  The  Julia,  lb.  eOl-608 ;  Jonge  Pieter,  4  C.  Bob. 
79 ;  The  lioop,  1  C.  Rob.  199,  217 ;  The  Rapid.  1  Galliion,  t06. 

t  Thl«  tangaage  haa  been  thought  too  directlj,  or  throngh  the  Intcrrention  of 
broad  in  at  leaat  one  important  dedsioD.  Ibiid  peraona  or  partnerehlpt,  or  b;  con- 
Daring  the  late  rebellion,  a  citizen  and  traeta  in  any  form  looktog  to  or  ioToliing 
resident  of  Hiaslsalppi  made  a  leaM  of  a  mivb  tnuumitBiou,  or  bjr  inflnrance*  upon 
ODtton  plantBtioD  tliere  to  a  dtlwii  of  trade  with  or  by  the  enemy.  Beyood 
MaaaachuBstta,  wlio  wa«  then  in  Miaiit-  the  principle  of  theae  caaea  the  prohilri- 
aippi.  The  leaeee  took  po«««a»!on  and  tion  haa  not  been  carried  by  Jadicial  de- 
pald  rent  under  the  leate,  but  was  after-  dsion."  Eerahair  «.  Better,  I'M  Maaa. 
wards  ddren  ott  by  rebel  aoldien.  In  an  561,  672.  In  thia  ca«e  all  the  andioritiM 
action  for  the  rent  in  arrear,  the  Supreme  are  reviewed.  /lUar  afu  the  remark*  to 
Court  of  Hatiachuiettt  held  the  leaae  Jecker  n.  Montgoineiy,  18  How.  110,  and 
▼alld.  The  court  aay,  "  that  the  law  of  Hanger  it.  Abbott,  e  WaU.  682,  are  said 
nailons,  ai  judicially  declared,  profaibita  to  be  obittr  dicta,  and  the  Onachita  CaV 
all  intercourae  between  citizena  of  the  ton,  6  Wall.  621,  ii  explained  h  a  ca«e  of 
twobelligereota  whichialuconaiatentwlth  a  aale  of  mcrchandiae  which  wai  atrictly 
the  Btate  of  war  between  their  connlriea ;  an  ai't  of  commercial  intercouTae.  Pn- 
and  that  thia  incladea  any  act  of  toIod-  hapa  aimilar  exptanationa  would  anfflce 
tary  anhmia^n  to  the  enemy,  or  recdr-  for  Coppell  «.  Hall,  7  Wall.  542 ;  United 
tog  his  protection ;  as  well  any  act  or  Statea  e.  Groaamayer,  B  Wall.  7S  (appoint 
contract  which  tenda  to  tocreaae  hit  ment  of  an  agent  during  the  war);  Hen- 
retonrcea;  and  every  kind  of  tradinK,  nen  v.  Oilman,  20  La.  An.  241 ;  Graham 
or  commercial  dealinft  or  interconrte,  e.  Menitl,  5  Coldw.  623L  Among  the 
whether  by  tranamlaaion  of  motwy  or  ttrongeat  caaea  agalnat  the  doctrine  of 
gooda,  OTorderttortheileliTeryof  either,  Eerahaw  n.  Eeitey  are  Hyatt  e.  Jamca, 
between  the  two  countriet,  directly  or  in-  2  Bnah  (Kt-)'  *^'i  PhiUipt  v.  Hatch,  1 
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because  it  is  a  species  of  trade  and  interconrse  with  the  enemy. 
The  drawing  of  a  bill  of  exchange  by  ao  alien  enemy,  on  a  eub- 

DOlon,  6T1;  Vilor'i  Cue,  8  Ct  of  G.  !£;  Life  Au.  Co..42  N.T.54;  United  State* 

ilL  2U,  n.  1.  r'  r.  Groumayer,  0  Wall.  72,  76.    Nor  were 

The  dUtinctloQ  ai  to  contract!  made  contract!  of  insurance.    Mauhatt«D  Life 

before  the  war  Beenu  lo  be  that  inggeated  lu.  Co.  v.  Warwick,  SO  Gratt.  614,  684 ; 

Isftbeteitj  that  thoae  contrscCi  are  di>-  HewTorkLifelni.  C^.r.  Clopton.TBiub, 

■olred  which  cannot  be  performed  except  179.     On  the  other  hand,  a  charter-puty 

In  the  waj  of  commercial   Intercourte.  b;^  which  on  Italian  ship  (neutral  prop- 

Tbe  William  Bagalejr,  6  Wall.  3n,  M7 ;  ertj  In  the  inbaequent  war)  wai  to  pro- 

and  cMet  infia ;  1  Doer  Int.  Lect.  4,  note  ceed  from  England  to  OdesM,  and  there 

9  oif  jb.  p.  478 ;  De  Wafal  o.  Braune,  1  be  f umitbed  witli  a  cargo  hj  a  Britiih 

Hnrlit.  t  N.  178,  182.    Thn*  the  relation  subject,  was  held  to  be  diMolred  hy  the 

of  principal  and  accent  between  one  in  breaking  out  of  war  between   England 

the  North  and  another  in  the  South  waa  and  Ruuia,  aa  it  prima  faae,  at  leaat.  Id- 

DM  anipended  or  dimlTed  during  the  re-  Tolved  trading  wttl)  tlie  enemy.    Eapo- 

belilon.    Honircaux  s.  Crqnhart,  19  La.  alto  v.  Bowden,  7  £1.  &  Bl.  768;  Barriek 

An.  482.    See  RobloHui  n.  International  v.  Baba,  2  C.  B.  n.  i.  668;  Rdd  r.  Hoa- 


x"  Eenhaw  ».  Kelaey  b  cited  with  ap-  of  the  countriei,  and  which  do  not  con- 
parent  approval  in  Montgomery  d.  United  template  any  trading  aero*!  the  linea. 
Scatea,  16  Wall.  896,  which  alio  hold*  Conrad  o.  Waples,  0S  U.  S.  379;  HitcheU 
diat  the  line  of  diTiiion  between  friendlj  c.  United  Stales,  tupra ;  Brown  v.  Oard- 
and  bottJle  conntrj  i«  tliat  of  actual  mil-  ner,  4  Lea,  146.  Thii  waa  held  Id  Con- 
itary  control,  and  not  that  of  state*  which  i«d  v.  Waples,  lupra,  though  the  property 
may  be  friendly  or  bottiie.  See  alao  aold  waa  within  the  enemy'a  linet.  But 
Uidled  Bute*  d.  Lapine,  17  WaU.  601.  aee  diiaendng  opinion  of  ClifFord,  J.,  in 

It  hai  been  held  that  the  question  of  Bnrbank  p.  Conrad,  96  U.  B.  291,  298. 
legaUty  ii  to  be  determined  by  the  legal  Either  country  may  license  trading 

domicile  of  the  partie*.     Hence  whore  a  with  the  other  under  »uch  reatrictioDB  aa 

person  went  from  the  Union  into  the  Rebel  it  may  deem  best.     Hamilton  u.  Dilljn,  21 

Unei,  and  traded  there,  but  did  not  change  Wall.  78 ;  Snell  p.  Dwight,  120  Man.  9. 
hi!  domicile,  and  afterwardi  returned  to  Contracts  having  for  their  object  to 

the  Union  linei,  held,  such  trading  was  aid  the  enemy  are  of  course  void.     Brick- 

niegai   and  Toid.      Mitchell    r.   United  ell  v.  Halifax  County  Commissioners,  81 

State*,  21  Wall.  360 ;  Deimare  v.  United  N.  C.  24a 

SUtea,  98  U.  8.  806;   Quigley  e.  United  As  to  the  dlMolution  of  partnerships 

Slates,  18  Ct  of  CI.  387.    This,  it  is  to  be  of  which  part  of  the  partners  were  domi- 

noted,  is  a  different  test  from  that  stated  ciled  in  enemy'a  cnnntry,  see  Mattliewa 

in  Kershaw  e.  Kelsey,  and  it  seems  that  o.  HcStea,  91  U.  8. 7 ;  Taylor  v.  Hatchin- 

haA  testa  are  to  be  applied  before  a  cod-  son,  26  Oratt.  688.    In  general,  as  to  the 

tractU  held  TaUd.    K  the  latter  were  the  poailion  held  by  the  aUtci  In  rebellion, 

sa^  test,  two  persons  retaining  their  dom-  see  Horn  u.  Lockhart,    17   Wall.  670  ; 

Idles  in  the  same  country  might  trade  Coleman  v.   Tennewee,   97   U.   8.   609  ; 

across  the  lines.  Berry  v.  Bellows,  80  Ark.  198 ;  Shattuck 

Either  country  will  recognize  as  valid  v.  Daniel,   62  Miss.  834  ;    Fennywlt  v. 

contracts  entered   into  wholly  between  Foote,  27  Ohio  St  800. 
parties    domiciled  and  resident  in  one 
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jeot  of  the  advene  country,  is  an  illegal  and  void  contract,  be- 
cause it  is  a  communication  and  contract.  The  purchase  of 
bills  on  the  enemy's  country,  or  the  remisaion  and  deposit  of 
funds  there,  is  a  dangerous  and  illegal  act,  because  it  may  be 
cherishing  the  resources  and  relieving  the  wants  of  the  enemy. 
The  remission  of  funds  in  money  or  bills  to  sabjects  of  the 
enemy  Is  unlawful.  The  inhibition  reaches  to  every  communi- 
cation, direct  or  circuitous.  All  endeavors  at  trade  with  the 
enemy,  by  the  intervention  of  third  persons,  or  by  partnershipB, 
have  equally  failed,  and  no  artifice  has  succeeded  to  legalize  the 
trade,  without  the  express  permission  of  the  government.  (6) 

Every  relaxation  of  the  rule  tends  to  corrupt  the  allegiance 
*  68  of  the  subject,  and  prevents  *  the  war  £rom  fulfilling  its 

end.  The  only  exception  to  this  strict  and  rigorous  rule 
of  intematioDal  jurisprudence  is  the  case  of  ransom  bills,  and 
they  are  contracts  of  necessity,  founded  on  a  state  of  war,  aud 
engendered  by  its  violence,  (a)  It  is  also  a  further  couBequence 
of  the  inability  of  the  subjects  of  the  two  states  to  commune  oc 
carry  on  any  correspondence  or  busineaa  t<^ether,  that  all  com- 
mercial partnerships  existing  between  the  subjects  of  the  two 
parties  prior  to  the  war  are  dissolved  by  the  mare  force  and  act 
of  the  war  itself;  though  other  contracts  existing  prior  to  the 
war  are  not  extinguished,  but  the  remedy  is  only  suspended, 
and  this  from  the  inability  of  an  alien  enemy  to  sue  or  to  sus- 
tain, in  the  language  of  the  civilians,  a  persona  standi  in  Judieio. 
The  whole  of  this  doctrine,  respecting  the  ill^allty  of  any 

(()  Willison  V.  Patteion.  M  fupru ;  Tbe  Indian  Chief,  8  C  Bob.  S3 ;  Tbe  Jwge 
Pietet,  i  C.  Rob.  78;  The  Franklin,  6  C.  Boh.  127. 

(a)  There  is  another  exception  to  the  general  rule,  In  tlie  case  of  a  war  contract 
arising  out  of  &  public  neceuity,  created  by  the  war  itself.  Thi»  is  tbe  case  of  » 
bill  of  eichange  drawn  upon  England  by  a  British  prisoner  hi  France,  for  his  own 
enbsistence,  and  indorsed  to  an  alien  enemy,  and  which  the  latter,  on  the  return  of 
peace,  was  allowed  to  enforce.    Antoine  v.  Honhead,  6  Taunt  2ST. 

Un*,  Ar«7  v.  Bowden,  6  £1.  &  B1.  963.  in  a  prize  case,  and  contnt  the  allegstiant 

See  further,  ilf.  266,  n.  1.  of  the  libel,  a   doctrine  since  sustained 

Other  catea  on  the  Inability  of  an  by  the  Supreme  Court  in  a  confiscation 

alien  enemy  to  sue  are  AlcinoDs  c.  Vl-  ease.      McTrigh    b.  United    State*,  11 

firea,  4  El.  A  Bi.  217;  Whelan  v.  Cook,  Wall.  260.     CWra,  The  FroIJa,  Splaka, 

29  Md.  1 ;   De  Wabl  s.  Bnune,  1  B.  &  Pr.  Ca.  S7.    It  is  clear  that  he  may  be 

N.  17B;  United  SUtei  c.  1766  Share*  of  sned.    Dorsey  v.  Kyle,  80  Hd.  612;  lb. 

Stock,  G  BUtclif.  231.    The  last  case  Uys  622 ;  Mixer  r.  Sibley,  5S  Dl.  CI ;  LwltoiT 

it  down  that  he  may  appear  as  olalmant  t>.  Bamaey,  11  Wall.  681. 
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commercial  intercourse  between  tbe  inhabitants  of  two  nations 
at  war  was  extensivelj  Teviewed,  and  the  principal  authori- 
ties, ancient  and  modem,  foreign  and  domestic,  were  accurately 
examined,  and  the  positions  which  have  been  laid  down  estab- 
lished,  in  the  case  of  Orinoold  v.  Waddington,  (&)  decided  in 
the  Supreme  Court  of  New  York,  and  afterwards  affirmed  on 
error. 

This  strict  rule  has  been  carried  bo  far  in  the  British  admiralty 
as  to  prohibit  a  remittance  of  supplies  eveu  to  a  British  colony 
during  its  temporary  subjection  to  tbe  enemy,  and  when  the 
colony  was  uuder  the  necessity  of  suppUes  and  was  only  very 
partially  and  imperfectly  supplied  by  the  enemy,  (c)  The  same 
interdictioD  of  trade  applies  to  ships  of  truce,  or  cartel  ships, 
which  are  a  species  of  navigation  intended  for  the  recovery  of 
tbe  liberty  of  prisoners  of  war.  Such  a  special  and  limited  inter- 
course  is  dictated  by  policy  and  humanity,  and  it  is  indispensable 
that  it  be  conducted  with  the  most  exact  and  exclusive  atten- 
tion to  the  origiual  purpose,  as  being  the  only  condition 
upon  which  the  iotercoiirse  *  can  be  tolerated.  All  trade,  *  69 
therefore,  by  means  of  such  vessels  is  unlawful,  without 
the  ezprras  consent  of  both  the  governmeuts  concerned,  (a)  It 
is  equally  illegal  for  an  ally  of  one  of  the  belligerents,  and  who 
carries  on  the  war  conjointly,  to  have  any  commerce  with  the 
enemy.  A  single  belligerent  may  grant  licenses  to  trade  with 
the  enemy,  and  dilut«  and  weaken  his  own  rights  at  pleasure, 
but  it  is  otherwise  when  allied  nations  are  pursuing  a  common 
cause.  The  community  of  interests  and  object  and  action  creates 
a  mutual  duty  not  to  prejudice  that  joint  interest ;  and  it  is  a 
declared  principle  of  tbe  law  of  nations,  founded  on  very  cleat 
and  just  grounds,  that  one  of  the  belligerents  may  seize  and  in- 
flict tbe  penalty  of  forfeiture  on  the  property  of  a  subject  of  a 
co-ally,  engt^ed  in  a  trade  with  the  common  enemy,  and  thereby 
affording  him  aid  and  comfort  whilst  the  other  ally  was  carrying 
on  a  severe  and  vigorous  warfare.  It  would  be  contrary  to  tbe 
implied  contract  in  every  such  warlike  confederacy,  that  neither 

(fr)  IS  Johu.  67 ;  IS  Johiu.  488,  s.  o. ;  Suholefleld  v.  Elchelbei^er,  7  Feten, 
6S6,  s.  F. 

(c)  Caae  of  The  Bellti  OnidiU,  in  178C«  cited  in  Oie  ckk  of  The  Hoop,  1  C-  Rob, 
207. 

(a)  TfaeT«ira«,4C.Bob.8U;TlMCBKdliift,eaBob.S96. 
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of  the  belligerents,  without  the  other's  consent,  shall  do  anything 
to  defeat  the  common  objecL  (5) 

In  the  investigation  of  the  rules  of  the  modem  law  of  natJons, 
particularly  with  regard  to  the  extensive  field  of  maritime  cap- 
ture, reference  is  generally  and  freely  made  to  the  decisions  of 
the  English  courts.  They  are  in  the  habit  of  taking  accurate 
and  comprehensive  views  of  general  jurisprndence,  and  they 
have  been  deservedly  followed  by  the  courts  of  the  United 
States  on  all  the  leading  points  of  national  law.  We  have  a 
series  of  judicial  decisions  in  England  and  in  this  country,  in 
which  the  usages  and  the  duties  of  nations  are  explained  and 
declared  with  that  depth  of  research,  and  that  liberal  and  en- 
larged inquiry,  which  sti-engthen  and  embellish  the  conclusions 

of  reason.  They  contain  more  intrinsic  argument,  more 
*70    full  and  precise  details,  *more  accurate  illustrations,  and 

are  of  more  authority  Uian  the  loose  dicta  of  elementary 
writers.  When  those  courts  in  this  country  which  are  charged 
with  the  administration  of  international  law  have  differed  from 
the  English  adjudications,  we  must  take  the  law  from  domestic 
sources;  but  such  an  alternative  is  rarely  to  be  met  with;  and 
there  is  scarcely  a  decision  in  the  English  prize  courts  at  West- 
minster, on  any  general  question  of  pnblic  right,  that  has  not 
received  the  express  approbation  and  sanction  of  our  national 
coarts.  We  have  attained  the  rank  of  a  great  commercial 
nation,  and  war,  on  our  part,  is  carried  on  upon  the  same  princi- 
ples of  maritime  policy  which  have  directed  the  forces  and  ani- 
mated the  councils  of  the  naval  powers  of  Europe.  When  the 
United  States  formed  s  component  part  of  the  British  empire, 
our  prize  law  and  theirs  was  the  same ;  and  after  the  Revolution 
it  continued  to  be  the  same,  as  far  as  it  was  adapted  to  our  cir- 
cumstances, and  was  not  varied  by  the  power  which  was  capable 
of  changing  it.  The  great  value  of  a  series  of  judicial  decisions, 
in  prize  cases,  and  on  other  questions  depending  on  the  law  of 
nations,  is,  that  they  render  certain  and  stable  the  loos«  general 
principles  of  that  law,  and  show  their  application,  and  how  they 
are  understood  in  the  country  where  the  tribunals  are  sitting. 
They  are,  therefore,  deservedly  received  with  very  great  respect, 
and  are  presumptive,  though  not  conclusive,  evidence  of  the  law 

(«)  The  Nayade,  4  C.  Bob.  2fil ;  The  Neptunvf,  B  C.  Bob.  408. 
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in  the  given  caise.  This  was  the  language  of  the  Sapreme  Coart 
of  the  United  States  bo  late  as  1815 ;  (a)  and  the  deciuons  of 
the  English  High  Court  of  Admiralty,  especially  since  the  year 
1798,  have  been  consulted  and  luiifonnly  respected  by  that 
coort,  as  enlightened  commentaries  on  the  lav  of  nataons,  and 
a£fording  a  vast  variety  of  instructive  precedents  for  the  appli- 
cations of  the  principles  of  that  lav.  They  bave  also  this  to  rec- 
ommend them,  that  they  are  pre-eminently  distinguished 
for  sagacity,  wisdom,  and  learning,  as  'well  as  for  the  *71 
chaste  and  classical  beauties  of  their  composition.^ 

Many  of  the  most  important  principles  of  public  law  have  been 
brought  into  use,  and  received  a  practical  application,  and  been 
reduced  to  l^al  precision,  since  the  age  of  Grotius  and  Puffen- 
dorf ;  and  we  must  resort  to  the  judicial  decisions  of  tbe  prize 
tribunals  in  Europe  and  in  this  country  for  information  and 
authority  on  a  great  many  points  on  which  all  the  leading  text- 
books have  preserved  a  total  silence.  The  complexity  of  modem 
commerce  has  swelled  beyond  all  bounds  the  number  and  intri- 
cacy of  questions  upon  national  law,  and  particularly  upon  the 
very  comprehensive  head  of  maritime  capture.  The  illegality 
and  penal  consequences  of  trade  with  the  enemy ;  the  illegality 
of  carrying  enemy's  despatches,  or  of  engaging  in  the  coasting, 
fishing,  or  other  privileged  trade  of  the  enemy ;  the  illegality  of 
transfer  of  property  in  traniitu  between  the  neutral  and  bellige- 
rent ;  the  rtdes  which  impress  upon  neutral  property  a  hostile 
character,  arising  either  from  the  domicile  of  the  neutral  owner, 
or  hia  territorial  possessions,  or  his  connection  with  a  house  in 
trade  in  the  enemy's  country,  —  are  all  of  tiiem  doctrines  in  the 
modem  international  iaw,  which  are  either  not  to  be  found  at 
all,  or  certainly  not  with  any  fulness  of  discussion  and  power  of 
argument,  anywhere,  but  in  the  judicial  investigations  to  which 
I  have  referred,  and  which  have  given  the  highest  authority  and 
splendor  to  this  branch  of  learning. 

(<t)  »  Cnncb,  198. 
1  OMtaicm,  Int.  Uw,  e^  84  (on  H.  Haatefonille'i  work). 
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LECTURE   rV. 


op  THE  VAEIOna  KINDS  OP  PEOPEETT  UABLE  TO  CAPTUBB. 

It  becomes  important,  in  a  maritime  war,  to  determiDe  with 
precision  what  relatiooB  and  circumatanceB  will  impress  a  hostile 
character  upon  persons  and  property ;  and  the  modern  inter- 
national law  of  the  commercial  world  is  replete  with  refined  and 
complicated  distinctions  on  this  subject.  It  is  settled  tliat  there 
may  be  a  hostile  character  merely  as  to  commercial  purposes, 
and  hostility  may  attach  only  to  the  person  as  a  temporary 
enemy,  or  it  may  attach  only  to  property  of  a  particular  descrip- 
tion. This  hostile  character,  in  a  commercial  view,  or  one 
limited  to  certain  intents  and  purposes  only,  will  attach  in  con- 
sequence of  having  posBcssions  in  the  territory  of  the  enemy,  or 
by  maintaining  a  commercial  establishment  there,  or  by  a  per- 
sonal residence,  or  by  particular  modes  of  traffic,  as  by  sailing 
under  the  enemy's  fiag  or  passport.  This  hostile  relation,  grow- 
ing out  of  particular  circumstances,  assumes  as  valid  the  distinc- 
tion which  has  been  taken  between  a  permanent  and  a  temporary 
alien  enemy.  A  man  is  said  to  be  permanently  an  alien  enemy 
when  he  owes  a  permanent  allegiance  to  the  adverse  belligerent, 
and  his  hostility  is  commensurate  in  point  of  time  with  his  coun- 
try's quarrel.  But  he  who  does  not  owe  a  permanent  allegiance 
to  the  enemy  is  an  enemy  only  during  the  existence  and  con- 
tinuance of  certain  circumstances.  A  neutral,  for  instance,  said 
Ch.  J.  Eyre,  (a)  can  be  an  alien  enemy  only  with  respect  to  his 
acts  done  under  a  local  or  temporary  allegiance  to  a  power  at 
war,  and  when  his  temporary  allegiance  determines,  his  hostile 
character  determines  also. 

It  was  considered  by  Sir  William  Scott,  in  the  case  of  the 
Phamx,  (a)  and  again  in  the  case  of  the  Vrow  Anna  Caiha- 
rina,  (5)  to  b«  a  fixed  principle  of  maritime  law,  that  the  posses- 

(a)  Bpuenborgh  v.  BannatTiK,  1  Boi.  &  Pull.  163. 
(a)  &  C  Rob.  20.  (i)  6  C.  Bob.  ISl. 
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won  of  the  soil  impresBed  upon  the  owner  the  character  of  the 
country,  so  far  as  the  produce  of  the  soil  was  concerned,  wher- 
ever the  local  residence  of  the  owner  might  be.  The  prodace  of 
a  hostile  soil  bears  a  hostile  character  for  the  parpose  of  captare, 
and  is  the  subject  of  legitimate  prize  when  taken  in  a  course  of 
transportation  to  any  other  country.  The  enemy's  lands  are  sap- 
posed  to  be  a  great  sonrce  of  his  wetdth,  and  perhaps  the  most 
solid  foundation  of  bis  power ;  and  whoever  owns  or  possesses 
land  in  the  enemy's  country,  though  he  may  in  fact  reside  else- 
where, and  be  in  every  other  respect  a  neutral  or  friend,  must  be 
taken  to  have  incorporated  himself  with  the  nation,  so  &r  as  he 
is  a  holder  of  the  soil ;  and  the  produce  of  that  soil  is  held  to  be 
enemy's  property,  independent  of  the  personal  residence  or  occu- 
pation of  the  owner.  The  reasonableness  of  this  principle  will 
be  acceded  to  by  all  maritime  nations ;  and  it  was  particularly 
recc^nized  as  a  valid  doctrine  by  the  Supreme  Court  of  the 
United  States,  in  Bentton  v.  Boyle,  (c)  ^ 

1.  DemloUe  la  tba  Baemr'a  Conntir.  —  If  a  person  has  a  settle- 
ment in  a  hostile  country  by  the  maintenance  of  a  commercial 
establishment  there,  he  will  be  considered  a  hostile  character, 
and  a  subject  of  the  enemy's  country,  in  regard  to  his  commer- 
cial traosactioQS  connected  with  that  establishment.  The  posi- 
tion is  a  clear  one,  that  if  a  person  goes  into  a  foreign  country, 
and  eng^es  in  trade  there,  'he  is,  by  the  law  of  nations,  to  be 
conmdered  a  merchant  of  that  country,  and  a  subject  for  all 
civil  purpose,  *  whether  that  country  be  hostile  or  neutral ;  *  75 
and  he  cannot  be  permitted  to  retain  the  privileges  of  a 
neutral  character,  during  his  residence  and  occupation  in  an 
enemy's  country,  (a)  *    This  general  rule  has  been  applied  by 

(c)  9  Cnjich,  101. 

(a)  Wibon  v.  HmtjM,  8  T.  K.  Slj  H'ConneU  v.  Hector,  8  Boa.  &  Poll.  113; 
The  iDdiu  Chief,  3  C.  Bob.  12 ;  The  Aqdh  Cathuiiia,  i  C.  Bob.  107 ;  Tbe  FletideDt; 
6  C.  Bob.  277 ;  Lord  StoweU  [in  The  MatchleH],  1  Hagg.  Adm.  108, 104. 

I  The  CrenshAir,  BUtchf.  Fr.  3,  27;  temponrf  occupation  of  neutial  terri- 

Th«  Mar;  Clinton,  ib.  SCO.  (017  bj  an  enemj's  force  does  not  Dece»- 

'  Aula,  44,  n.  1 ;  Tfw  Abo,  1  Bplnki,  —tHj  glre  it  a  hostile  character.    Bnt 

Ad.  &  Be.  347 ;  The  Alna,  ib.  318,  28  actual  and  flrm  powewioD  bj  one  power 

Bog.  I«v  &  Eq.  aOO ;   The  Geniimo,  11  or  the  other  determine*  the  character  of 

Hoots,  P.  C.  86  i  bat  Bometiinea,  aa  in  thla  the  place  for  the  time  bring.     Wheat. 

caae,  it  ii  a  qnestion  whelher  the  place  of  Daua'i  note  ISO. 
retidence  ia  eoein;'!  coontr;  or  not    A         Ai  to  dondcUe,  tee  11  480,  d.  1. 
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the  EngliBfa  courts  to  the  case  of  EoglishmeD  residing  in  a  nea- 
tral  cooQtiy,  and  they  are  admitted,  in  respect  to  their  bona  fide 
trade,  to  the  privileges  of  the  neutral  ohxracter.  (i)  In  the  case 
of  the  Danout,  (c)  the  rule  was  laid  down  hy  the  English  House 
of  Lords,  in  1802,  in  unrestricted  terms ;  and  a  BritiBh-bom  sub- 
ject, resident  in  Portugal,  was  allowed  the  benefit  of  the  Portu* 
guese  character,  so  far  as  to  render  his  trade  with  Holland,  then 
at  war  with  England,  not  impeachable  as  an  illegal  trade.  The 
same  rule  was  afterwards  applied  ((2)  to  a  natural-bom  British 
sal^ect  domiciled  in  the  United  States,  and  it  was  held  that  he 
might  lawfully  trade  to  a  country  at  war  with  England  but  at 
peace  with  the  United  States. 

This  same  principle,  that,  for  all  commercial  purposes,  the 
domicile  of  the  party,  without  referenqie  to  the  place  of  birth, 
becomes  the  test  of  national  character,  has  been  repeatedly  aod 
explicitly  admitted  Id  the  courts  of  the  United  States.  If  he 
resides  in  a  belligerent  country,  his  property  is  liable  to  capture 
as  enemy's  property,  and  if  he  resides  in  a  neutral  countiy,  he 
enjoys  all  the  privileges,  and  is  subject  to  all  the  inconveniences, 
of  the  neutral  trade.     He  takes  the  advantages  and  dis- 

*  76   advantt^es,  whatever  they  *  may  be,  of  the  country  of  his 

residence,  (a)  The  doctrine  is  founded  on  the  principles 
of  national  law,  and  accords  with  the  reason  and  practice  of  all 
civilized  nations.  Migrant  jura  atnittat  ae  priviUgia  et  immuni- 
tatet  domicilii  prioris.  (()  A  per»on  is  not,  however,  permitted 
to  acquire  a  neutral  domicile  that  will  protect  such  a  trade  in 
oppoaicion  to  the  belligerent  claims  of  his  native  country,  if  he 
emigrate  from  that  country  flagrante  bello.  (c)  Vattel  (^d)  denies 
explicitly  the  right  of  emigration  in  a  war  in  which  his  countiy 
is  involved.  It  would  be  a  criminal  act.  (e)  This  doctrine  ia 
considered  as  settled  in  the  United  States.  (_/) 

{b)  M'CaaneU  v.  Hector,  8  Bo*.  &  FaU.  118;  The  Emund,  1  C.  Rob.  290. 

(t)  Cited  in  4  C.  Kob.  !Z66,  note. 

(d)  Bell  D.  Beid,  1  Msnle  ft  Selw.  730. 

(a)  Cue  of  tbe  Sloop  Chetter,  2  THUu,  41 ;  Umra^  a.  Schooner  BetM^,  2  Cnnch, 
64;  Haley  v.  Shatttick,  3  Cnncb,  488;  Livtngstoa  c.  Hwyland  Ininnnce  Co., 
7  Crancb,  COS ;  Tbe  Venus,  8  Cranch,  S63 ;  Tbe  Fnutces,  6  Cnuich,  863. 

(ft)  Voet,  Comm.  ad  PMid.  L  847, 

(c)  Tbe  Doa  HermanM,  2  Wbeaton,  Te.  (if)  B.  1,  c.  10,  wee  220-398. 

|c)  See  abo,  to  tbe  lame  effect,  Qrodni,  lib.  8,  c.  6,  lec.  2.  Fuffendorf  par  Bar- 
beyrac,  b.  8,  c.  11,  lec.  S. 

(/}  Doer  on  Ininnnce,  1.  631. 
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The  odIj  limitation  upon  the  principle  of  determining  the 
character  from  residence  is,  that  the  part;  must  not  he  found  in 
hostility  to  his  native  country.  He  must  do  nothing  incondstont 
with  his  nattve  allegiance ;  and  this  qualification  i^  tmnexed  to 
the  role  by  Sir  William  Scott,  in  the  case  of  the  Umanuel,  and 
the  same  qualification  exists  in  the  French  law,  as  well  since 
as  before  their  revolution.  Qf)  It  has  been  questioned  whether 
the  mle  does  not  go  too  &r,  even  with  this  restriction ;  but  it 
appears  to  be  too  well  and  solidly  settled  to  be  now  shaken. 

3.  Raaideno*  In  the  BiMiny's  CoaiitiT.  —  It  has  been  a  qaestion 
admitting  of  much  discnssion  and  difficulty,  arising  from  the  com- 
plicated character  of  oommeroial  speculations,  what  state  of  facts 
constitutes  a  residence  so  as  to  change  or  fix  the  commercial  char- 
acter of  the  party.  The  animua  manendi  appears  to  have  been  the 
point  to  be  aettied.  The  presumption,  arising  from  actual  resi- 
dence in  any  place,  is,  that  the  party  is  there  animo  manendi, 
and  it  lies  upon  him  to  remove  the  presumption,  if  it  should  be 
requisite  for  his  safety.  (A)  If  the  inteutiou  to  establish 
a  permanent  lesideDce  be  ascertiuned,  the  reoeooy  *  of  the  *  77 
establishment,  though  it  may  have  been  for  a  day  only,  is 
immaterial.  If  there  be  no  such  intention,  and  the  residence  be 
involuntary  or  constnuoed,  then  a  residence,  however  long,  does 
not  change  the  original  character  of  the  party,  or  give  him  a  new 
and  hostile  one.  (<i)  But  the  circumstances  requisite  to  establish 
the  domicile  are  flexible,  and  easily  accommodated  to  the  real 
truth  and  equity  of  the  case.  Thus  it  requires  fewer  circum- 
stances to  constitute  domicile  in  the  case  of  a  native  subject, 
who  returns  to  reaaeume  his  original  character,  than  it  does  to 
impress  the  national  character  on  a  stranger.  (6)  The  (pto  antmo 
is,  in  each  case,  the  real  subject  of  inquiry ;  and  when  the  resi- 
dence exists  freely,  without  force  or  restraint,  it  is  usually  held 
to  be  complete,  whether  it  be  an  actual  or  only  an  implied  resi- 
dence. 

When  the  residence  is  once  fixed,  and  has  communicated  a 
national  character  to  the  party,  it  is  not  divested  by  a  periodical 

ig)  1  C.  Bob.  298;  Code  Ntpoteon,  Noi.  17,  21;  Pothier*!  TnlU  da  Droit  de 
FropriAtf,  No.  M. 

{k)  The  BerooD,  1  C.  Boh.  102. 

(a)  Tlie  Diana,  6  C.  Rob.  60 ;  The  Ocean,  6  C.  Rob.  M. 

li)  I*  Vlrginle,  6  C.  Rob.  00. 
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abeenoe,  or  even  by  occasional  viaita  to  Ms  nfttave  oouotry.  (c) 
Not  is  it  iarariably  necessaiy  that  the  residence  be  personal,  in 
order  to  impress  aperaon  with  a  national  nbaracter.  The  general 
rule  undoubtedly  is,  that  a  neutral  merchant  may  trade  in  the 
ordinary  manner  to  the  country  of  a  bell^erent,  by  means  of  a 
stationed  agent  there,  and  yet  not  contract  the  character  of  a 
domiciled  person.  But  if  the  principal  be  trading,  not  on  the 
ordinary  footing  of  a  foreign  merchant,  but  as  a  privileged  trader 
of  the  enemy,  snch  a  privileged  trade  pats  him  on  the  same 
ground  •wiiii  their  own  subjects,  and  he  would  be  ooDsidered  as 
sufficiently  invested  with  the  national  character  by  the  reudence 
of  his  agent.    Sir  William  Scott,  in  the  case  of  the  Anna 

*  78    Catheriruiy  (d)  applied  this  distinction  to  the  case  of  *  a 

neutral,  invested  with  the  privilogee  of  a  Spanish  merchant, 
and  the  full  benefit  of  the  Spanish  character  ;  and  this  case  has 
been  followed  to  its  fullest  extent  in  this  country,  (a)  It  affords 
a  sample  of  that  piercing  and  unwearied  investigation  which  the 
courts  of  admiralty  have  displayed  in  unravelling  the  intricate 
process  by  which  an  enemy's  trade  was  attempted  to  be  pro- 
tected from  hostile  seizure,  and  in  the  application  of  sound  prin- 
ciples of  national  law  to  new  and  complex  cases.  On  the  same 
ground  it  baa  been  decided  (6)  that  an  American  consul-gen- 
eral in  Scotland,  committing  his  whole  duty  to  vice-consuls, 
was  deemed  to  have  lost  his  neutral  character  by  engaging  in 
trade  in  France ;  and  it  is  well  settled  that  if  a  foreign  consul 
carries  on  trade  as  a  merchant,  in  an  enemy's  country,  his  con- 
Bulsir  residence  and  character  will  not  protect  Qtai  trade  from 
interruption  by  seizure  and  condemnation  as  enemy's  prop- 
erty, (c)  1 

A  national  character,  acquired  by  residence,  may  be  thrown 
off  at  pleasure  by  a  return  to  the  native  country.    It  is  an  ad- 

(c)  1  Acton,  116;  9  Cnuch,  414;  bUnhoU,  Ch.  J.,  The  Frieodicbftft,  3  Whe*- 
tOD,  14. 

id)  4C.  Bob.  107. 

(a)  The  San  Jose  Indiftno,  2  Qallisoa,  268.  lo  thU  caw,  t»j»  Hr.  Dner,  In  his 
work  on  luatmnce,  1,  G27,  tbe  laDgDnge  of  Mr.  JoiUce  SUtry  reflect*  tlw  ipirit  uid 
emnlstct  tbe  it;le  of  the  illuitrioui  Judge  whose  doctrines  be  4dopti  and  defendi. 

{b)  Tbe  Dree  Oebroedera,  4  C.  Rob.  2S2. 

(c)  VMtel,  b.  4,  c.  8,  sec.  Ill ;  Tbe  Indian  Chief,  S  C.  Itob.  22 ;  Albretcht  >.  8bm- 
DMiin,  a  Tea.  &  Bea.  323;  Aniald  n.  U.  L  Company,  1  Johoa.  Caa.  BS& 

>  CMca  cited,  ante,  44,  n.  1. 
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ventitioiis  oluiraoter,  and  oeases  bj  noa-resideQce,  or  vben  the 
party  puts  himBelf  in  motion  bona  fide,  to  quit  the  country  ntu 
animo  revertendi;  and  sach  an  intention  is  essential,  in  oidei 
to  enable  tlie  party  to  reassnine  bis  natire  character,  (d)  *  In  the 
case  of  the  Vtnut,  (e)  the  decisions  of  the  Englinh  courts  on 
the  subject  of  national  character  acquired  by  residence,  and  on 
the  consequences  of  such  acquired  character,  were  recognized  as 
being  founded  on  sound  principles  of  public  law.  It  was  de- 
clared that  the  law  of  nations  distiuguisfaes  between  a 
temporary  residence  in  a  foreign  *  country  for  a  special  *  79 
purpose,  and  a  residence,  accompanied  with  an  intention  to 
make  it  the  party's  domicile,  or  permanent  place  of  abode  ;  and 
that  the  doctrine  of  the  prize  courts,  and  the  common-law  courts 
of  England,  was  the  same  on  this  subject  with  that  of  the  public 
jurists.  As  a  consequence  of  the  doctrine  of  domicile,  the  court 
decided  that  if  a  citizen  of  the  United  States  should  establish 
his  commercial  domicile  in  a  foreign  country,  and  hostilities 
should    afterwards  break  out  between  that  country  and  the 

(d)  Tlie  Indiu  Chief,  8  a  Rob.  12 ;  The  Fiiendactuift,  3  Whettaa,  11. 

(■}  8  Cruicli,  268.  Id  tbis  cue,  Cb.  J.  M»nhftll  diwented  from  the  deduoo  of  the 
court,  mnd  contended  tluit  A  commercUl  domicile,  wholly  acquired  In  time  of  peace, 
ceued  at  the  commencement  of  hoatilidea,  which  Bapeneded  the  moti*ei  that  alona 
indnced  the  foreign  reaideoce ;  Uiat  the  preinmption  of  an  intention  to  rotojn  to  Iha 
naliTe  coontry  at  the  fint  opportnnit;  was  to  beentertuned;  and  that  thii  preinmp- 
tloD  onght  to  ifaield  the  propertj  from  condemnation  notil  delay  or  clrconutance* 
should  destroy  that  preininptlon.  Mr.  Dner,  in  hla  Treatlie  on  Innrance,  i.  494-608, 
Mndden  thia  oiunlon  of  the  Ch.  J.  aa  ezcaediogly  able,  and  tM  erideatiy  eoocnn  in 
that  opinion.    There  ii  no  donbt  of  it*  inperlor  tolldity  and  jiutice. 

>  United  Slate*  v.  Qnillem,  11  How.  GGl ;  The  Wniiam  Bagaley,  6  Wall.  3TT ; 

47;  TheAniyWarwIck,2  8prague,  148;  The  Gray  Jacket  ib.  348,  370;  The  Pe- 

a.  c.  S  Black,  eSG,  074.    A  foreigner  re-  tertuff,  lb.  S8,  60;  [Qatea  r.  Ooodloe,  101 

riding  in  a  conaUj,  if  ■  war  Ineaka  out  U.  8.  S12.]    The  property  of  penona  m- 

between   that  country  and   another,  ia  malning  within  the   Sontbeni  line*  waa 

allowed  a  reawnabie  lime  for  leaving  it  treated  as  enemy  property,  without  re- 

andwithdrawingfaiabnilnesiconnection*.  gaid  to  pertonal  dispoutioo.    See  case* 

I^Getaalmo,  11  Hoore.P.  0,88;  The  last  died,  aud  the  Prize  Caaei.S  Black, 

Ariel,  B).  110, 137.    And  a  like  rale  waa  635 ;  Mr*.  Aleunder'a  Cotton,  3  Wall, 

applied  In  bror  of  dtlien*  of  Northern  404 ;  Flying  Send,  S  Wall.  363 ;  Miller  v. 

Stale*  temporarily  reriding  or  h&Ting  ITnited  Sutes,  11  Wall.  268,  306;  Glgee 

botinei*  relaUoni  with  the  Sonth  at  the  v.  LoTell,  1  Woolw.  102;  The  Adelso,  11 

beginning  of  the  Ute  war.    The  Sarah  Op.  Att.-Oen.  4*6.  461;  cf.  16  U.  8.  St. 

Starr,  Blatdi.  Pr.eSO;  60;  62  Bale*  of  at  L.  76,  t  8;   ud  (m  El  Telegnifo, 

Cotton,   ib.  044;   The  John  OUpln,   lb.  Newb.SBS. 
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United  Stfttes,  his  property,  shipped  before  knoTrledge  of  the 
war,  and  while  that  domicile  continued,  wotdd  be  liable  to  cap- 
ture, on  the  ground  that  bis  permanent  residence  had  stamped 
him  with  the  national  character  of  that  country.  The  hostile 
character  was  deemed  to  attach  to  the  American  citizen  only 
iu  respect  to  his  property  connected  with  his  residence  in  the 
enemy's  country;  and  the  converse  of  the  proposition  was 
also  true,  that  the  subject  of  a  belligerent  state,  domiciled 
iu  a  neutral  country,  was  to  be  considered  a  neutxal  by  both 
the  belligerents,  in  reference  to  his  trade.  The  doctrine  of 
enemy's  property,  arising  &om  a  domicile  in  an  enemy's  coun- 
try, is  enforced  strictly  ;  and  equitable  qualifications  of  the  rule 
are  generally  disallowed,  for  the  sake  of  preventing  frauds  on 
belligerent  rights,  and  to  give  the  rule  more  precision  and  cer- 
tunty. 

In  the  law  of  nations,  as  to  Europe,  the  rule  is,  that  men  take 
their  national  character  from  the  general  character  of  the  conn- 
tary  in  which  they  reside  ;  and  this  rule  applies  equally  to 
America.  But  in  Asia  and  Africa  an  immiscible  character  ia 
kept  np,  and  Europeans,  trading  under  the  protection  of  a 
factory,  take  their  national  character  from  the  establishment 
under  which  they  live  and  trade.  This  rule  applies  to  those 
parts  of  tlie  world  from  obvious  reEisons  of  policy,  because  foi^ 
eigners  are  not  admitted  there,  as  in  Europe  "  and  the  western 
part  of  the  world,"  into  the  general  body  and  mass  of  the  society 
of  the  nation,  but  they  continue  strangers  and  sojourners, 
*  80'  not  acquiring  any  national  *  character  under  the  genera] 
sovereignty  of  the  country;  (a) 

Kational  character  may  be  acquired  in  consideration  of  the 
traffic  in  which  the  party  is  concerned.  If  a  person  connects 
himself  with  a  house  of  trade  in  the  enemy's  country,  in  time  of 
war,  or  continues  during  a  war  a  connection  formed  in  a  time 
of  peace,  he  cannot  protect  himself  by  having  his  domicile  in  a 
neutral  country.  He  is  considered  as  impressed  with  a  hostile 
character  in  reference  to  so  much  of  his  commerce  as  may  be 
connected  with  t^t  establishment'     The  rule  is  the  same, 

{<>)  Tbe  Inditn  Chief,  S  C.  Bob.  2S;  [<mU,  4S.  n.  1.] 

I.  c.  Bli 
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whether  he  mftiDttuns  that  establisliment  as  a  partner  or  as  a  sole 
trader.  (6)  The  Supreme  Court  of  the  United  States,  rcl'eiriiig 
to  the  English  prize  cases  on  this  subject,  observed,  that  thej 
considered  the  rule  to  be  inflexibly  settled,  and  that  they  were 
not  at  liberty  to  depart  from  it,  whatever  doubt  might  have  been 
entertained  if  the  ease  was  entirely  new. 

But  though  a  belligerent  has  a  right  to  consider  as  enemies  all 
persons  who  reside  \a  a  hostile  country,  or  maintain  commercial 
establishments  there,  whether  they  be  by  birth  neutrals,  or  aliies, 
or  fellow-subjects,  yet  the  rule  is  accompanied  with  this  equitable 
qualification,  that  they  are  enemies  tub  modo  only,  or  in  reference 
to  so  much  of  their  property  as  is  ooDQeoted  with  that  residenoe 
or  establishment.  This  nice  and  subtle  distinction  allows  a  mer- 
chant to  act  in  two  characters,  so  as  to  protect  bia  property  cou- 
nected  with  hia  house  in  a  neutral  country,  and  to  subject  to 
seizure  and  forfeiture  his  effects  belonging  to  the  establishment 
in  the  belligerent  country.  So  there  may  be  a  partnership  be- 
tween two  persons,  the  one  residing  in  a  neatral,  and  the 
other  in  a  belligerent  country,  and  the  trade  of  one  *  of  *  81 
them  with  the  enemy  wUl  be  held  lawful,  and  that  of  the 
other  unlawful,  and  consequently  the  share  of  one  partner  in  the 
joint  trafBc  will  be  condemned,  while  that  of  the  other  will  be 
restored.  This  distinction  has  been  frequently  sustained,  not- 
withstanding the  difficulties  that  may  attend  the  discrimination 
between  the  innocent  and  the  noxious  trade,  and  the  rule  has 
been  introduced  into  the  maritime  law  of  this  country,  (o)y' 

3.  Colonial  Trad*.  —  The  next  mode  in  which  a  hostile  charac- 
ter may  be  impressed,  according  to  the  doctrine  of  the  English 
courts,  is  by  dealing  in  those  branches  of  commerce  which  were 
confined,  in  time  of  peace,  to  the  subjects  of  the  enemy.  There 
can  be  no  doubt  that  a  special  lioenae,  granted  by  a  belligerent 

(i]  The  YlKilantia,  1  C.  Bob.  1 ;  The  Portland,  8  C.  Rob.  41 ;  The  San  Jo«e  In- 
diano,  2  GalliBon,  268 ;  The  Antonia  Johanna,  1  Wheaton,  169 ;  The  Fiiendtcbaft, 
4  Wlieoton,  105. 

(a)  ThePortland,  3C.  Bob.41;TbeHerman,  4C.  Boh.228iTheJangeKlM«iiM, 
6  C.  Rob.  297 ;  The  San  Joie  Indiano,  2  GaUiidn,  266. 

jr'  Hall, Int.I>Bir,pt.3,c.O, on  "Enemy  pnrpoie  to  wMclilt  I«  intended  to  be  pat 
ChMfOter."  It  is  to  be  obterred  that  Tbni  cotton  within  the  enemy'i  Ihie* 
propert}-  may  be  liable  to  captnre  either  waa  liable  to  captnre  thoDgh  belonginB 
beeame  it  ii  an  enemy'i  propertj,  or  be-  to  a  Britiah  inbject  Toung  v.  United 
canae  it  !•  itaelf  bottile  in  origin  or  in  the    State*,  97  U.  8.  80. 
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to  ft  neotral  Teseel,  to  trade  to  hei-  colony,  with  all  the  privOeges 
of  a  native  vessel,  in  those  branched  of  commerce  which  were 
beCote  confined  to  native  subjects,  would  warrant  the  presump- 
tion that  such  vessel  was  adopted  and  naturalized,  or  that  such 
pennission  wae  granted  in  fraud  of  the  belligerent  right  of  cap- 
ture,  and  the  property  so  covered  may  reasonably  be  regaided 
as  enemy's  property.  This  waa  the  doctrine  in  the  case  of  Berena 
V.  Mucker,  as  early  as  1760.  (i)  But  the  English  rule  goes 
further,  and  it  annexes  a  hostile  character,  and  the  penal  con- 
sequences of  confiscation,  to  the  ship  and  cargo  of  a  neutral 
ei^aged  in  the  oolonial  or  coasting  trade  of  the  enemy,  not  open 
to  foreignera  in  time  of  peace,  but  confined  to  native  subjects 
by  the  fundamental  r^palations  of  the  state.  This  prohibition 
stands  upon  two  grounds:  1st.  That  if  the  coasting  or  colonial 
trade,  reserved  by  the  permanent  policy  of  a  nation  to  its  own 
subjects  and  vessels,  be  open  to  neutrals  during  war,  the  act 
proceeds  from  the  pressure  of  the  naval  force  of  the  enemy,  and 
to  obtain  relief  from  that  pressure.    The  neutral  who  intei^ 

poses  to  relieve  the  belligerent,  under  such  circumstances, 
*  82    *  rescues  him  &om  the  condition  to  which  the  arms  of  bis 

enemy  bad  reduced  him,  restores  to  him  those  resources 
which  have  been  wrested  from  faim  by  the  arms  of  his  adversary, 
and  deprives  that  adversary  of  the  advantages  which  successful 
war  had  given  him.  This  the  opposing  belligerent  pronounces 
a  departure  &om  neutrality,  and  an  interference  in  the  war,  to 
his  prejudice.  2d.  If  the  trade  be  not  opened  by  law,  the  nen- 
tral  employed  in  a  trade  reserved  by  the  enemy  to  his  own  vee- 
sels  identifies  himself  with  that  enemy,  and  assumes  bis  character. 
These  principles  first  became  a  subject  of  interesting  discussion 
in  the  war  of  1766,  and  they  are  generally  known  in  England 
and  in  this  country  by  the  appellation  of  the  rule  of  1756 ;  but 
the  rule  is  said  to  have  been  asserted  before  that  period. 

In  tiie  letter  of  FufFendorf  to  Groningius,  published  in  1701,  (a) 
he  says  that  the  English  and  the  Dutch  were  willing  to  leave  to 
neutrals  the  commerce  they  were  accustomed  to  carry  on  in  time 
of  peace,  but  were  not  willing  to  allow  them  to  avail  themselves 

ib)  1  Wm.  BL  818.  8m  alio  tbe  cik  of  Tbe  PrtDceaui,  2  C.  Bob.  62 ;  Tbe  Anna 
Catharina,  1 C.  Sob.  107 ;  The  Beudibor^,  4  C.  Bob.  121 ;  The  Trow  Anna  Catharma, 
6C.  Bob.  le. 

(a)  FnS.  Droit  dea  QeiM,  par  BarbeTisc,  IL  66S. 
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of  the  war  to  augment  it,  to  the  prejudice  of  the  English  and 
the  Dutch.  The  French  ordinances  of  1704  and  1744  (J)  have 
been  considered  as  founded  upon  the  basis  of  the  same  rule,  and 
regulations  are  made  to  enforce  it,  and  to  preserve  to  neutrals 
the  same  trade  which  they  had  been  aconstomed  to  enjoy  in 
peace,  and  to  prohibit  them  &om  engaging  in  Uie  colonial  trade 
of  the  enemy.  There  ia  some  evidence,  also,  that  in  the  reign  of 
Charles  II.  neutral  veaaels  were  considered,  both  by  England 
and  Holland,  to  be  liable  to  capture  and  condemnation  for  being 
concerned  in  the  coasting  trade  of  the  enemy.  The  Dutch,  at 
that  day,  contended  for  this  neutral  exclusion,  on  the  authority 
of  genend  reasoning  and  the  practice  of  nations ;  and  the  same 
rule  is  said  to  have  been  asserted  in  the  English  courts,  in  the 
war  of  1741,  and  the  exclnsioa  of  neutral  vessels  from  the 
coasting  trade  of  the  enemy  was  declared  to  stand  upon  *  the  *  88 
law  of  nations,  (a)  But  it  was  in  the  war  of  1766  that  the 
rule  awakened  general  and  earnest  attention.  Mr.  Jenkinson, 
in  bis  "  Discourse  on  the  conduct  of  Great  Britain  in  respect  to 
neutral  nations,"  written  in  1757,  considered  it  to  be  unjust  and 
illegal  for  neutrals  to  avail  themselves  of  the  pressure  of  war  to 
engage  iu  a  new  species  of  traffic,  not  permitted  in  peace,  and 
which  the  necessities  of  one  belligerent  obl^ed  him  to  grant  to 
the  detriment,  or  perhaps  to  the  destruction,  of  the  other,  (i) 
On  the  other  hand,  Hiibner,  who  published  his  treatise  (c)  in 
1759,  is  of  opinion  that  neutrals  may  avail  themselves  of  this 
advant^e  presented  by  the  war,  though  he  admits  the  lawfulness 
of  the  trade  to  be  a  question  of  some  uncertainty. 

Thus  seemed  to  stand  the  authority  of  the  rule  of  1756,  (d) 
when  it  was  revived  and  brought  into  operation  by  England,  in 

(t)  Valin,  Comm,  it.  248,  260.  (a]  8  C.  Rob.  74,  noM,  ftud  262,  note. 

{b)  In  the  Briti«h  Hemoriil,  kddresKd  to  the  DepaUe*  of  the  States  Qenersl  o( 
Holltuid,  December  22,  1758,  the  injiutice  of  DeQtnla  Id  awuming  the  aiemj't 
ourrTJDg  trade  wu  nrged,  nad  it  was  declared  that  their  high  mighlineaiea  had  never 
nfftnd  lack  a  tradt,  and  that  it  had  been  oppoaed  in  sU  coontriet  in  like  circum- 

(e)  De  la  Saiile  des  Batimens  NeCitrei.  Mr.  Wheaton,  in  hi*  Hittor^  of  the  Iflir 
dI  Nations  in  EBrope  and  America,  New  York,  1845,  219-228,  lia«  given  a  lummary 
of  the  two  imall  volnmes  of  HQbner  on  neutral  rights ;  and  he  saji  that  Che  doc- 
trine* of  Hflbner  foond  bnt  little  faror  irith  the  public  Joriiti,  hi*  contemporariei. 
II  ii  a  work  of  inferior  weight  and  anthority. 

(rf)  It  itood  npon  looie  ground*,  in  point  of  official  authority,  according  to  the 
able  eiaroination  of  the  documentary  evidence  of  the  rule,  ^ven  in  a  note  to  the 
fir*t  rolnme  of  Mr.  Whealon'*  Reporti,  App.  note  3. 
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the  var  of  1798,  and  again  upon  the  renewal  of  war  in  1808. 
The  rule  was  enforced  b^  her,  under  occasional  relaxations, 
during  the  long  couise  of  the  wars  arising  out  of  the  French 
Revolution;  and  it  was  frequently  vindicated  hy  Sir  William 
Scott)  is  the  course  of  his  judicial  decisions,  with  his  customary 
ability  and  persuasive  manner,  as  a  rule  founded  in  natural 
justice  and  the  established  jurisprudence  of  nations,  (e}  On  the 
other  hand,  the  government  of  the  United  States  constantly  and 
earnestly  protested  gainst  the  legality  of  the  rule,  to  the  extent 
claimed  by  Great  Britain ;  and  they  insisted,  in  their  dii>lo- 

*  84  matic  intercourse,  that  the  *  rule  was  an  attempt  to  estal>- 

lish  "  a  new  principle  of  the  law  of  nations,"  and  one  which 
subverted  "many  other  principles  of  great  importance  which 
have  heretofore  been  held  sacred  among  nations."  They  insisted 
that  neutrals  were  of  right  entitled  "  to  trade,  with  the  excep- 
tion of  blockades  and  contrabanda,  to  and  between  all  ports 
of  the  enemy,  and  in  atl  articles,  although  the  trade  should  not 
have  been  opened  to  them  in  time  of  peace."  (a)  It  was  con> 
sidered  to  be  the  right  of  every  independent  power  to  treat,  in 
time  of  peace,  with  every  other  nation,  for  leave  to  trade  with 
its  colonies,  and  to  enter  into  any  trade,  whether  new  or  old, 
that  was  not  of  itself  illegal  and  a  violation  of  neutrality.  One 
state  had  nothing  to  do  with  the  circumstances  or  motives  which 
induced  anotiier  nation  to  open  her  ports.  The  trade  must  have 
a  direct  reference  to  the  hostile  efforta  of  the  belligerents,  like 
dealing  in  contraband,  in  order  to  render  it  a  breach  of  neutrality. 
The  rule  of  J  766,  especially  in  respect  to  colonial  trade,  has  also 
been  attacked  and  defended  hy  writers  in  this  country,  with 
ability  and  learning ;  and  though  the  rule  would  seem  to  have 
received  the  very  general  approbation  of  British  lawyers  and 
statesmen,  yet  it  was  not  exempt  from  severe  criticism,  even  in 
distinguished  publications  in  that  country.  The  prindple  of  the 
rule  of  1756  may,  therefore,  very  fairly  be  considered  as  one  un- 
settled and  doubtful,  and  open  to  future  and  vexed  discussion. 
The  Chief  Jtistice  of  the  United  States,  in  the  case  of  the  Com- 
meroen,  (b)  allnded  to  the  rule,  but  purposely  avoided  expressing 

(()  The  Inunannel,  3  C.  Rob.  1B6,  and  C.  Bob.  Rep.  panik. 

(a]  Mr.  Hooroe'i  Letter  to  Lord  MulgriTe,  of   September  28,  1805,  ud  Mr. 
Maditon'i  Letter  to  Metan.  Monroe  aod  Pinckner,  dated  Maf  17, 1806. 
|b]  1  Wlieaton,  SOS. 
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any  opinion  on  the  correctness  of  the  principle.  It  is  very  pos- 
sible that,  if  the  United  States  should  hereafter  attain  that  eleva- 
tion of  maritime  pover  and  influence  which  their  rapid 
growth  and  great  resources  seem  to  indicate,  *  and  which  *  86 
jriiall  prove  sufficient  to  render  it  expedient  for  her  mari- 
time enemy  (if  any  such  enemy  shall  ever  exi»t)  to  open  all  his 
domestic  trade  to  enterprising  neutrals,  we  might  be  induced  to 
feel  more  sensibly  than  we  have  bitiierto  done  the  weight  of  the 
armaments  of  the  foreign  jurists  in  &vor  of  the  policy  und  equity 
of  the  rule,  (a)  ^ 

(a)  On  the  labject  of  netttc*]  tnde  between  tbe  colonj  ud  the  molhn'  eawatry 
of  •  belligerent  power,  It  wu  a  qoeatioD  diaenued  In  the  Eoglith  admintty,  in  the  caie 
of  tbe  Polt^  (IBOO),  whether  the  fact  of  a  cargo,  comUtJng  ot  Spaniih  colonial 
prodnce.  Imported  from  the  Havana  In  an  American  ship  to  the  United  Statei,  and 
after  being  landed  and  dntief  paid,  reexported  in  the  lame  Teiiel  to  Spain,  waa 
•nffldent  to  break  the  continoItT-  of  the  vojage  from  the  enemj'i  colony  to  the 
nother  cnootrj,  and  legalize  the  trade  \)j  the  mere  tranuhipment  In  the  United 
State*.  Sir  WUllam  Scott,  hi  that  caie,  thought  that  landing  the  goodi  and  paying 
dM  dntiM  wai  a  iiifBcient  teat  of  the  bom  Jida  of  tlie  traniactlon.  9  C.  Rob.  881. 
Bnt  aflerwardi,  In  the  caaea  of  the  li^awz  and  the  Maria  (6  id.  S6fi,  389),  it  wm 
held  that  merely  (mctui^  at  the  nentral  port,  and  paying  a  nominal  doty,  wai  a 
mere  evaalon,  and  not  nifflclent  to  exempt  the  voyage  from  the  charge  of  a  direct, 
CootinDed,  and  unlawfnl  trade  iMtween  the  mother  coontry  and  the  colony  of  the 
enemy.  The  qnetUon  i«  one  of  Intent.  Sid  the  arnnu*  inportandi  terminate  at  the 
iMeTmediate  port,  or  look  to  an  nltericir  port  ?  Waa  it,  luder  the  clrcnnutances,  a 
ism  Jidt  Importadon,  ending  at  the  intermediate  port,  or  a  mwe  contrirance  to 
corer  the  original  acheme  of  the  Toyage  to  an  ulterior  port !     Thii  U  tbe  true  prin- 

1  On  the  anhject  of  continuity  ot  roy-  Neutrality  of  Great  Britain  during  the 

agea,  diacnaaed  In  note  (i),  aee  The  Hart,  American  CiTil  War  (c,  12,  pp.  810,811), 

8WaILS69;i.c.  Blalclif.  Pr.  S8T;  Jecker  lays  that  theae  dedaiona  extended  Lord 

e.  Montgomery,  18  How.  110,     The  Be^  Stowell'a  doctrine  of  continnoua  royagea 

mada,  8  Wall.  614,  affirm*  the  doctrine  to  breachei  of  blockade  and  to  convey- 

of  Str  William  Grant,  and  alao  that  when  ance  of  articles  contraband  of  war  fur 

aereral  ahipa  are  aucceaitrely  engaged  In  the  flnt  time;  and  that  before  that  war 

one  tranaaction  of  couTcylng  a  cargo  to  It  had  been  commonly  assumed  that  if  a 

a  blockaded  belligerent  port,  and  a  ship  neutral  port  were  the  ima  Jide  deatins- 

)•  let  by  ita  ownen  for  the  flnt  part  of  tloo  of  the  ablp  and  the  end  of  her  oat- 

die  Toyage  with  a  view  to  the  nlterior  ward  voyag%  both  ahip  and  goodt  were 

deatinatloo  of  the  cargo,  or  when  a  ahip  aafe,  and  a  prize  court  would  not  inquire 

let  aa  above  i*  caraylng  a  contraband  what  waa  the  deitinatlon  of  the  cargo, 
cargo,  deaOned  to  a  belligerent  port,  nn-        In  Bobba  v.  Henning,  17  C.  B.  h.  a. 

ia  dicnoiitaacea  of  bad  faith,  luch  ihip  791,  which  waa  a  auit  againit  the  tnaurera 

tnay  be  condemiwd.    Bee  further  Tbe  of thePeterhoR'acargo,afterthecondem- 

PeterhoS,  6  Waa  28,  M ;  a.  o.  Blatchf.  nation  by  onr  courta,  it  waa  held  that  a 

Pr.  46SL     See  farther.  111.  269,  n.  1.  plea  that  the  gooda  were  contraband,  and 

ProfeaaoT  Hooniagae  Bernard  In  Ml  were  ahlpped  by  the  plaintiff  for  tbe  pnr- 
vo.,.-7  [97]         - 
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Sailing  under  the  flag  and  paaa  of  an  enemy  is  another  mode 
by  which  a  hostile  oharaoter  may  be  affixed  to  property  ;  for  if 
a  neutral  Teasel  enjoys  the  privilegea  of  a  foreign  character,  she 
must  expect,  at  the  same  time,  to  be  subject  to  the  incouTeoienoea 
attaching  to  that  character.  This  rule  1$  ueoeseary  to  prevent 
the  fraudulent  mask  of  enemy's  property.  But  a  distinction  ie 
made,  in  the  English  cases,  between  the  ship  and  the  caigo. 
Some  countries  have  gone  so  far  as  to  make  the  dag  and  pass  of 
the  ship  conolasive  on  tbe  caigo  also  ;  but  the  English  courta 
have  never  carried  the  principle  to  that  extent,  aa  to  cargoes 

dple  of  the  cmiet,  m  declu«d  hj  BIr  WUlUm  Onnt,  in  the  cue  of  the  WilUam, 
6  C.  Bob.  386,  uid  rccoBDued  In  ttiii  coonttj.  Opinioiv  of  tbe  ArtorD«y»-General 
of  the  United  Suwt,  I.  35&-S6^  SH-SOB.  It  b  undenlood  that  the  Engtiib  and 
AneiicMi  CommitBiouen  ■!  Loodoa,  in  1806,  cuna  to  an  uodenlandlng  m  to  tb% 
proper  and  defined  test  of  ■  bonajidt  importation  of  cargo  into  the  comtnon  alock  of 
the  coonby,  and  aa  to  the  difference  between  a  continnoua  and  an  iatempted 
Toyage.  But  tbe  trea^  ao  agreed  on  waa  withheld  b^  Frwldent  Jeifenoa  trom  tb» 
Senate  of  the  United  Statei,  and  never  ratified.  Tbe  doctrine  of  tlw  EagUah 
adniiialty  U  jut  and  reawnable  on  the  aaiumption  <tf  the  Brilitb  rule,  becanae  w« 
hare  no  right  to  do  covertly  and  iniidlondjr  wliat  «e  hare  no  right  to  do  opeulj 
and  directly.  That  rule  li,  that  a  direct  trade  bj  neutral*,  between  the  motber  coun- 
try and  tbe  coloolei  of  her  cnemj,  and  not  allowed  in  time  of  peace,  1«  by  the  lav 
of  natloua  imlawfuL  But  if  that  rule  be  not  well  founded,  all  the  qualiflcationa  of 
it  do  not  help  It ;  and  in  tbe  otBcial  oiuoion  of  Hr.  Wirt  to  tbe  executive  depart- 
ment, while  ha  condeniiu  tiie  legality  of  the  mle  iteeif,  he  apivove*,  ai  jnat  in  th« 
alMtract,  the  English  principle  of  contionity.    Opinioni  of  the  Attoraeyt-OeiKral, 


pose  of  being  sent  to  a  port  in  a  Male  at  war,  ii  liable  to  condemnation.    The  Pri- 

war  xlth  the  United  SUtei,  &c.,  that  de-  miu,  1  Spinks,  Ec.  &  Ad.  868;  Induttrle, 

fendant  was  ignorant  of  thew  facts  at  the  ib.  444;  same  case*,  20  Eng  Law  t  Eq. 

timentiniuring,  and  the  vesKl  wHi  seized  6b9;  83id.5T2. 

by  United  States  cruisers,  which  was  the  By  an  order  in  council,  which  was 
lots  complained  of,  alleged  only  a  mental  passed  at  the  beglaning  of  the  Criniean 
procMS  and  not  a  participation  in  the  nn.  war,  and  wlilch  will  tte  referred  to  again, 
lawful  tnuuacUon,  and  so  did  not  sltow  a  128,  n.  1,  it  waa  lignifled  not  to  be  "  liei 
concealment  of  material  facti.  iii.  S69,  Majesty'*  intention  to  claim  the  cooflaca- 
n.  1.  tlon  of  neutral  properly,  not  being  con- 
As  to  the  laat  part  of  note  (a)  see  trabaod  of  war,  found  on  Iward  ecemy'i 
Eatchenorsky'i  Prize  Law,  translated  by  ihipt."  1  Spinks,  Ec  &  Ad.  R.  app.  p.  Ix, 
Pratt,  Iiondon,  1667,  for  criticism  of  the  No.  8.  The  French  government,  which 
Britith  rule.  had  maintained  a  contrary  doctrine,  made 
The  nest  passage  in  the  text  it  cited  a  similar  declaration.  Wheat  Lawrence'a 
and  approved  in  The  William  Bagaley,  note  £28.  See  declaration  of  principtet 
5  Wall.  377,  410,  Tbe  share  of  a  neutral  of  the  Congress  of  Paris,  April  16,  1868 ; 
in  a  ship  sailing  under  the  flag  and  pass  Ann.  Reg.  1866,  p.  221 ;  Wheat.  Law- 
ot  an  enemy,  tlungh  purchased  before  tlie  reoce'snote  102;  poii,  128,  a.  1. 
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laden  before  the  war.  The  En^Ueh  rule  ia,  to  hold  the  ship 
bound  by  tlie  character  imposed  upon  it  by  the  authority  of  the 
goTemment  from  which  all  the  documenta  issue.  But  goods 
which  have  no  such  dependence  upon  the  authority  of  the  state 
may  be  differently  ooneidered ;  and  if  the  cargo  be  laden  in  time 
of  peace,  though  documented  as  fore^n  property  in  the  same 
manner  as  the  ship,  the  sailing  under  a  foreign  &Bg  and  paae  haa 
not  been  held  oonclusive  as  to  the  cargo.  (()  The  doctrine  of  the 
federal  courts  in  this  country  has  been  very  strict  on  this  point, 
and  it  has  been  frequently  decided  that  sailing  under  the  license 
and  passport  of  protection  of  the  enemy,  in  furtherance  of  his 
views  and  interests,  was,  without  regard  to  the  object  of  the  voy- 
f^e  or  the  port  of  destination,  such  an  act  of  illegality  as  sub- 
jected both  ship  and  cargo  to  confiscation  as  prize  of  war.  (e) 
The  *  federal  courts  placed  the  objection  to  these  licenses  *  89 
on  the  ground  of  a  pacific  dealing  with  the  enemy,  ahd  as 
amounting  to  a  contract  that  the  party  to  whom  the  license  is 
given  should,  for  that  voyf^e,  withdraw  himself  fi-om  the  war, 
and  enjoy  the  repose  and  blessings  of  peace.  The  illegality  of 
such  an  intercourse  was  strongly  condemned ;  and  it  was  held 
that  the  moment  the  vessel  sailed  on  a  voyage,  with  an  enemy's 
license  on  board,  the  offence  was  irrevocably  committed  and  con- 
summated, and  that  the  delictum  was  not  done  away  even  by  the 
termination  of  the  voyf^e,  but  the  vessel  and  cargo  might  be 
seized  after  arrival  in  a  port  of  the  United  States,  and  condenmed 
as  lawful  prize- 

4.  Fiupeity  In  Auudta.  —  Haviag  thus  considered  the  principal 
circumstances  which  have  been  held  by  the  courts  of  international 
law  to  impress  a  hostile  character  upon  commerce,  it  may  be  here 
observed,  that  property  which  haa  a  hostile  character  at  the  com- 
mencement of  the  voyage  cannot  change  that  character  by  assign- 
ment, while  it  is  in  trantitu,  so  as  to  protect  it  from  capture. 
This  would  lead  to  fraudulent  contrivances  to  protect  the  prop- 

(()  Tbe  ElJubeth,  6  C.  Rob.  2 ;  The  Treede  Scbollj*,  dted  In  the  note  to  6  C. 
Bob.  6. 

(e)  The  Julia,  1  GkUiion,  606 ;  b.  c.  8  Cranch,  IBl ;  The  Aurora,  lb.  20S ;  The 
Qnm,  lb.  444;  The  Ariadne,  2  Wheaton,  143;  The  Caledonia,  4  WheatoD,  100. 
That  an  faunraiice  1h  Toid,  when  made  on  a  Tof  age  lO  rendered  Illegal  by  Miling 
under  an  enemy'i  llcenie,  ia  conildired  aa  lettled.  Colquhoan  v.  H.  T.  F.  Ins.  Co., 
le  Johni.  sea;  (^en  u.  Baiktf,  18  Johnt.  BT;  Craig  o.  U.  S.  Ini.  Co.,  1  Peters, 
C.C.410. 
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erty  Arom  captare,  by  colorable  assignments  to  neutrals.  But  if 
a  shipment  be  made  in  peace,  and  not  in  expectation  of  war,  and 
the  contract  lays  the  risk  of  the  shipment  on  the  neutral  con- 
»j^or,  the  l^al  property  will  remain  to  the  end  of  the  voyage 
in  the  consignor,  (a)  During  peace,  a  transfer  tn  transitu  may 
be  made ;  but  when  war  ia  existing  or  impending,  the  belligerent 
rule  applies,  and  the  ownership  of  the  property  is  deemed  to 
continue  as  it  was  at  the  time  of  the  shipment  until  actual  delJT- 
ery.^  This  illegality  of  transfer,  during  or  in  contemplation  of 
war,  is  for  the  sake  of  the  belligerent  right,  and  to  prevent  secret 
transfers  &om  the  enemy  to  neutrals,  in  fraud  of  that  r^;ht,  and 
upon  conditions  and  reservations  which  it  might  be  impossible  to 
detect.  (6)  So  properly  shipped  from  a  neutral  to  the  enemy's 
country,  under  a  contract  to  become  the  property  of  the  enemy 
on  arrival,  may  be  taken  in  trantitu  as  enemy's  property ;  for 
capture  is  considered  as  delivery.  The  captor,  by  the  rights  of 
war,  stands  in  the  place  of  the  enemy,  (c)   The  prize  courts 

*  87    will  *not  allow  a  neutral  and  belligerent,  by  a  Bpecial  agree- 

ment, to  change  the  ordinaiy  rule  of  peace,  by  which  goods 
ordered  and  delivered  to  the  master  are  considered  as  delivered 
to  the  consignee.  All  such  agreements,  though  valid  in  time  of 
peace,  are  in  time  of  war,  or  in  peace,  if  made  in  contemplation 
of  war,  and  with  intent  to  protect  from  capture,  held  to  be  con- 
structively fraudulent ;  and  if  they  could  operate,  they  would  go 

(a)  Packet  De  Bilbra,  2  C.  Rob.  133.  184;  Anna  Catharina,  i  id.  113. 

(b)  YniiT  Margaretha,  1  C.  Hob.  3-36;  Jan  Frederick,  6  C.  Rob.  128.  See  alto 
IC.  Rob.  1,101,  122;  2  C.Rob.  187;  1  C.  Rob.  18.  note;  4  a  Rob.  88;  TbeBoede* 
Liut,  6  C.  Rob.  233 ;  Storj,  J.,  in  The  Ann  Green,  I  Galliion,  261. 

(t)  The  Anna  Cathariiia,  4  C.  Rob.  107 ;  The  SaUy  Grifflibs,  8  C.  Rob.  300,  in 
naliM. 

1  The  Sally  Magee.  S  Wall.  4S1,  460.  war  ateamer.    Atter  emliinK  a  ]rear  or 

3ee  United  Statet  v.  The  LUIa,  2  Cliff,  more,  and  dotag  a  good  deal  of  dam^e, 

180.    But  actual  dellret?  termlnalea  the  ihe  lan  Into  Llrerpool  to  e«cape  tbe 

Iraxtitui,  so  far  aa  liabili^  to  captare  li  Rearsarge  and  other  United  States  vei- 

concerned.    The  BaltJca,  11  Moore,  P.  tela,  which  were  ia  search  of  her.   While 

C.Ul;  Ballazzii<. Byder, TbePanagbia  in  port,  ahewas  tono/ife  dismantled,  and 

Rhoinba,  12  Moore,  P.  C.  168.  188.     See  sold  to  a  British  subject  for  comoierdal 

Tbe  Ariel,  11   Moore,  P.  C.  110;  Tbe  purpows.      But   she  was  watched  and 

Law  Mag.  and  Law  Rev.,  Aug.  1870,  seized  ae  soon  ai  she  come  out.    The 

xxix.  233,  adfocatea  lUU  more  liberal  Supreme  Conrt  affirmed  a  decree  con. 

doctrines.  demnlng  her  as  good  prize.    Tbe  Oeor- 

The  abore  were  cases  of  merchant  gia,  7  Wall.  32 ;  a.  c.  1  Lowell,  98. 
Tessele.    The  Georgia  was  a  Confederate 
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to  cover  511  belligeteot  property,  while  pasaing  between  a  bellig- 
erent and  a  neutral  country,  since  the  risk  of  o&pture  would  be 
laid  alternately  on  the  consignor  or  consignee,  as  the  neutral 
factor  should  happen  to  stand  in  the  one  or  the  other  of  those 
relations.  These  principles  of  the  EngUeh  admiralty  have  been 
explicitly  recognized  and  acted  upon  by  the  prize  courts  in  this 
country.  The  great  principles  of  national  law  were  held  to 
require  that,  in  war,  enemy's  property  should  not  change  its 
hostile  character,  in  tratuitu  ;  and  that  no  secret  liens,  no  future 
elections,  no  private  contracts  looking  to  future  events,  should 
he  able  to  cover  private  property  while  sailing  on  the  ocean,  (jx) 
Captors  disregard  all  equitable  liens  on  enemy's  property,  and 
lay  their  hands  on  the  gross  tangible  property,  and  rely  on  the 
simple  title  in  the  name  and  possession  of  the  enemy.  If  they 
were  to  open  the  door  to  equitable  claims,  there  would  be  no  end 
to  discussion  and  imposition,  and  the  simplicity  and  celerity  of 
proceedings  in  prize  courts  would  be  lost,  (b')  '  All  reservation 
of  risk  to  the  neutral  consignors,  in  order  to  protect  belligerent 
consignees,  are  held  to  be  fraudulent ;  and  these  numerous  and 
strict  rules  of  the  maritime  jurisprudence  of  the  prize  courts  are 
intended  to  uphold  the  rights  of  lawful  maritime  capture,  and  to 
prevent  frauds,  and  to  preserve  candor  and  good  faith  in  the 
intercourse  between  belligerents  and  neutrals,  {e)  The  modem 
cases  contain  numerous  and  striking  instances  of  the  acuteness 

(a)  The  Frandt,  1  OtOIison,  416 ;  8  Cranch,  S86,  869,  9.  0. 

(h)  Tbe  Josephine,  4  C.  Bob.  %& ;  The  Tohago,  6  td.  218 ;  The  UarianiM,  6  Id. 
24 ;  and  the  Americkn  catoi,  M  tnpra.  It  ii  tbe  general  rule  and  practice  In  the 
admiralty,  on  qneitloni  depending  upon  title  to  veMeU,  to  look  to  the  legal  title, 
wittioDt  taking  notice  of  eqoltable  claimi.  The  Siaten,  6  C.  &ob.  166;  The  Valiant, 
1  Wm.  Rob.  04. 

(e)  The  priie  law,  at  declared  bj  the  Engliih  admiraltj  ai  earlj  ••  1741,  and  bj 
the  decuioiu  of  the  price  court*  In  this  oountiy.  In  the  case  of  property  in  troiuttii, 
during  war,  it  clearly  and  correctly  stated  and  ably  enforced  ij  Hr.  Duer  in  hit 
TreaUie  on  lunrance,  i.  476-481 

1  The  Sally  Magee,  8  WalL  461 ;  a.  o.  SIS;  Theldarla,  llHo(m,P.C.Sn,287, 

Blatchf .  Pr.  882 ;  The  Battle,  6  WalL  406  i  commented  on  in  Tbe  Amy  Warwick,  S 

The  Ida,  Spinkt,  Prize  Cat.  26.  And  a  like  Spragne,  160,   16a      Enemy'i  lient  on 

principle  was  applied  against  a  bona  fide  nentral  ships  are  to  be  equally  ditre- 

mortgagee  not  in  potsetelon,  although  a  garded,  and  will  not  render  thetn  liable  to 

dtlien  of  tbe  country  whote  conrts  de-  cptnre.      The   Ariel,  II  Hoore,  P.  C. 

dded  the  caie.    The  Hampton,  6  Wall.  119. 
372.    See  The  Alna,  Sidokt,  Ec.  A  Ad. 
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of  the  captors  in  tncfaiog  out  deceit,  and  of  the  dexteri^  of  the 
daimuita  in  eluding  investigatioit.  (S)  ^ 

(d)  The  pnichaM  of  >blpa  It  a  branch  of  trade  nentraU  may  lawfuUy  engage  in, 
irben  thej  act  tn  good  faith,  though  from  Iti  natnre  it  ii  liable  to  great  luipicion, 
and  the  ciTCumataaoe*  of  the  caie  are  eianuned  bilbepiiMCOVTtawithaJealo^aand 
aharp  T^Uaaca.    Duer  on  Ininrance,  1.  4M,  UG,  673-^ 

I  See,  generallr.The  Ariel,  11  Hoore,  Merck,  Spinki,  Priie  Cu.  9B;  •■  0.  3 
P.  C.  nSi  The  BaltlDa.n».  Ul;  Emit    Bptnki,  Ee.  ft  Ad.  87. 
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LECTURE   V. 


OP  THE  BIGHTS  OF  BELUGEBEHT  NATIOHS  IN  RELATION  TO   EACH 
OTHEB. 

Thb  end  of  war  is  to  procure  hj  force  the  justice  which  oaimot 
otherwise  196  obtained ;  and  the  law  of  nations  allows  the  means 
requisite  to  the  end.  The  persons  and  property  of  the  eneroj 
may  be  attacked  and  captured,  or  destroyed,  when  necessary  to 
procure  reparation  or  secnrity.  There  is  no  limitation  to  the 
career  of  violence  and  destruction,  if  we  follow  the  earlier  writers 
on  this  subject,  who  have  paid  too  much  deference  to  the  violent 
maxims  and  practices  of  the  ancients  and  the  usages  of  the 
Gothic  ^es.  They  have  considered  a  state  of  war  as  a  dissolu- 
tion of  all  moral  ties,  and  a  license  for  every  kind  of  disorder  and 
intemperate  fierceness.  An  enemy  waa  regarded  as  a  criminal 
and  an  outlaw,  who  had  forfeited  his  rights,  and  whose  life,  lib- 
erty, and  property  lay  at  the  mercy  of  the  conqueror.  Every- 
thing done  agfunst  an  enemy  was  held  to  be  lawful.  He  might 
be  destroyed,  though  unarmed  and  defenceless.  Fraud  might  be 
employed  as  well  as  force,  and  force  without  any  regard  to  the 
means,  (a)  But  these  barbarous  righta  of  war  have  been  ques- 
tioned and  checked  in  the  pn^ress  of  civilization.  Public  opin- 
ion, as  it  becomes  enlightened  and  refined,  condemns  all 
cruelty,  and  all  wanton  destruction  of  life  *  and  property,  as  •  90 
equally  useless  and  injurious ;  and  it  controls  the  violence  of 
war  by  the  eneigy  and  severity  of  its  reproaches. 

1.  BloduvtloD  a  a-atj.  —  Grotius,  even  in  opposition  to  many  of 
his  own  authorities,  and  under  a  due  sense  of  the  obligations  of 
religion  and  humanity,  placed  bounds  to  the  ravages  of  war,  and 
mentioned  [maintained  ?j  that  many  things  were  not  fit  and  com- 
mendable, though  they  might  be  strictly  lawful ;  and  that  the  law 
of  nature  forbade  what  the  law  of  nations  (meaning  thereby  the 

(«)  Onitiiu,  b.  S.  c.  4  and  6;  FbO.  Ub.  S,  c.  16,  tec.  8;  B^nk.  Q,  J.  Pab.  b.  1,  c  1, 
2, 8;  BnrUmaqui,  pt.  4,  c.  5. 
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practice  of  nations)  tolerated.  He  held  tiMt  the  law  of  naticms 
prohibited  the  use  of  poisoned  arms,  or  the  employment  of  assas- 
sion,  or  violence  to  women,  or  to  the  dead,  or  making  slaves  of 
piisoners ;  (a)  and  the  moderation  which  he  inculcated  had  a  vitu- 
ble  influence  upon  the  tjcutiments  and  mannerB  of  Europe.  Under 
the  sanction  of  his  great  authority  men  began  to  eutertain  more 
enlarged  views  of  national  policy,  and  to  consider  a  mild  and 
temperate  exercise  of  the  rights  of  war  to  be  dictated  by  an  ea- 
lightened  self-interest  as  well  as  by  the  precepts  of  Christianity. 
And  notwithstanding  some  subsequent  writers,  as  Bynkershoek 
and  Wolflus,  restored  war  to  all  its  horrors,  by  allowing  the  use 
of  poison  and  other  illicit  arms,  yet  such  rules  became  abhorrent 
to  the  cultivated  reason  and  growing  humanity  of  the  Christias 
nations.  Montesquieu  insisted  (J)  that  the  lews  of  war  gave  no 
other  power  over  a  captive  than  to  keep  him  safely,  and  that  all 
unnecessai'y  rigor  was  condemned  by  the  reason  and  conscience 
of  mankind.  Rutherforth  (<;)  has  spoken  to  the  same  effect,  and 
Martens  (d)  enumerates  several  modes  of  war  and  species  of 
arms  as  being  nowheld  unlawful  by  the  laws  of  war.  yattel(«) 
has  entered  largely  into  the  subject,  and  ha  argues  with 
*91  great  strength  *of  reason  and  eloquence  against  ali  un- 
necessary cruelty,  all  base  revenge,  and  all  mean  and  pei^ 
fidious  warfare  ;  and  he  recommends  his  benevolent  docti-ines  by 
th6  precepts  of  exalted  ethics  and  sound  policy,  and  by  illus- 
trations drawn  from  some  of  the  most  pathetic  and  illustrious 
examples. 

There  is  a  marked  difference  in  the  right  of  war,  carried  on  by 
land  and  at  sea.  The  object  of  a  maritime  war  is  the  deatrac- 
tion  of  the  enemy's  commerce  and  navigation,  in  order  to  weaken 
and  destroy  the  foundations  of  hia  naval  power.  The  capture 
or  destruction  of  private  property  is  essential  to  that  end,  and  it 
is  allowed  in  maritime  wars  by  the  law  and  practice  of  nations. 
But  there  are  great  limitations  imposed  upon  the  operations  of 
war  by  land,  though  depredations  upon  private  property,  and 
despoiling  and  plundering  the  enemy's  territoiy,  are  still  too 
pi-evalent,  especially  when  the  war  is  assisted  by  irregulara. 
Such  conduct  has  been  condemned  in  all  ages  by  the  wise  and 
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(a)  B.  8,  0.4,5, 7. 

(6)  Etprit  dM  Loti.  b.  16. 

(c)Iii.t.b.2.c9. 

(d)  SainmMy,  b.  8,  &  S,  w 

(«)  B.  8.  c.  8. 

[104] 

UXST.  v.]  OF  THE  LAW  OP  NATIONS.  '91 

Tirtuous,  and  it  is  usnally  severely  punished  by  those  command- 
en  of  diitciplined  troops  who  have  studied  war  au  a  science,  and 
are  animated  by  a  sense  of  duty  or  the  love  of  fame.  We  may 
infer  the  opinion  of  Xenophon  on  this  subject  (and  he  was  a 
warrior  as  well  as  a  philosopher),  when  be  states,  in  the  Cyro- 
psedia,  (a)  that  Cyrus  of  Persia  gave  orders  to  hLj  army,  when 
marching  upon  the  enemy's  borders,  not  to  disturb  the  cultiva- 
tors of  the  soil ;  and  there  have  been  such  ordinances  in  modern 
times,  for  the  protection  of  innocent  and  pacific  pursuits,  (i)' 

(a)  Ub.  5. 

(A)  1  Emerigon,  de«  Ah.  129, 130, 46T,  reten  to  ordiuuicei  of  France  and  Hollud. 
In  favor  of  protection  to  fldieraen ;  »ad  to  the  like  effect  wm  the  order  of  the  BrlUih 
BD*eTimient  in  1810,  for  abBtsiaing  from  hottUitiei  ftgaintt  the  inhabitant!  of  the 
Faroe  lalaiida  and  Iceland.  So  It  ii  the  practice  of  all  cfrlliied  natloni  to  coniider 
veaaeli  employed  only  for  the  purpoie  of  diacovery  and  icience,  u  excluded  fmin  the 
opeiatioDi  of  var.  The  American  CommiMioner*  (John  Adama,  Benjamin  Franklin, 
and  Thomas  JeOerton),  In  1TB4,  inbmitted  to  the  Pmtilan  Hlnlater  a  proposition  to 
improve  the  lawa  of  war,  by  a  mntnal  itlpnUtion  not  to  molest  non-combatant*,  aa 
cnltiTatora  of  the  earth,  flihermen,  merchant!  and  tradert  in  unarmed  ahlps,  and 
artiata  and  mechanics  inhabiting  and  working  in  open  towns.  These  reatrictiona  on 
the  rif^ta  of  war  were  inserted  in  a  treaty  between  the  United  States  and  Fruaala,  In 

>  Cotton  was  treated  ai  a  proper  sub-  ton  Oaalight  Co.,  10  Int  Rer,  Rec.  110, 

ject  for  capture  under  tho  peculiar  cii^  2  Am.   Law   Timet,   IIT,   with   United 

cumatancei  of    the   rebellion,  although  States  x.  Keehler,  9  Wall.  83.     But  it 

private    property   and   on    land.      Mrs.  may  be  doubted  in  view  of  the  practice 

Alexander'*  Cotton,  2  Wall.  401;  United  of  the  United  States  and  other  oationa 

State*   >.   FadeUord,  0   WaU.  631,  640  In  cases  where  expediency  has  dicUted 

[I^mar  c.  Brown,  92  U.  S.  187;  Young  the  taking  of  private  property  on  land, 

B.  United  States,  97  U.  S.  88] ;  post,  S67,  whether  tlie  immunity  of  such  property 

n.  1.    See  Mitchell  v.  Harmony,  13  How.  in  general  is  so  Brmly  established,  that 

116;   1  Blatchf.  619.     Both  North  and  an  argument  can  be  drawn  from  It  in 

South   also  passed  limited  conflscatlon  favor  of  extending  the  exemption  to  prl- 

acta  which  applied  to  property  on  land,  vale  property  at  tea.     The  objectlona  to 

including  ctediCa;  and  the  acta  of  Con-  the  latter  prindpte   are  forcibly  stated 

gma  have  been  npbeld  by  the  Supreme  by  Professor  J.  N.  Fomeroy,  In  the  North 

Cotat  a*  a  legitimate  esertdae  of  the  war  American  R^ew,  cxlv,  S7S,  for  April, 

power*  of  the  government     Hiiler  d.  1872,  and  the  treaty  between  tlie  United 

United  States,  11  Wall.  368.    See  Wheat  State*  and  I'mstia,  mentioned  In  the  note 

Dana'a  notea  166,  167.    The  Confederate  (b),  the  courte  of  the  United  Statea  with 

acts,  to  be  sure,  were  treated  as  invalid  regard  to  tlie  abolition  of  privateering  by 

in    the    United    State*   conrta,      Texas  the  Congress  of  Paris,  post,  96,  n.  1,  and 

r.  Wlifte,  7  Walt.  700 ;  Knox  d.  Lee,  12  the  adoption  of  tho  principle  by  Prussia 

Wall.   467,   664 ;    Hickman  e.  Jone«,  0  in  the  war  with  France  In  1870,  are  dls- 

Wall.]eT:;w*(,106,n.1.  CompareShor^  cuiaedand  explained.    Bee  also  Wheat, 

idge  p.  Uacon,  1  Phillips,  N.  C.  392,  Dana's  notea  168. 171,  and  the  hlttorr  In 

2  Am.  Law  Bev.  95 ;  Ferdicari*  n.  Chatlea-  Wheat.  L«wrence'e  note  192. 

[105] 


nyGOOglil 


*  92  OF  THE  LAW  OF  NATIONS.  [PABT  I. 

*  92   Vattel  condemna  *  very  strongly  the  spoliation  of  a  country 

without  palpable  necessity  ;  and  he  apeaka  with  a  just  in- 
d^ation  of  the  burning  of  the  Palatinate  by  Turenna,  under  the 
cruel  inatniotions  of  Luvoia,  the  war  minister  of  Louis  XIV.  (a) 
The  general  uaage  now  is  not  to  touch  private  property  upon 
land,  without  making  compensation,  uulesa  in  special  cases,  dic- 
tated by  the  aeceasary  operations  of  war,  or  when  captured  in 
places  carried  by  storm,  and  which  repelled  all  the  overturea  for 
a  capitulation.  Contributions  are  sometimes  levied  upon  a  con- 
quei^d  country,  in  lieu  of  confiscation  of  property,  and  as  some 
indemnity  for  the  expenses  of  maintaining  order  and  affording 
protection.  (1}     If  the  conqueror  goes  beyond  these  limits  wan- 

1786.  (See  pot,  98.)  Oenenl  Bnuie  (Uted  to  the  Duke  of  York,  in  Oclober,  ITW, 
when  an  umutice  in  HolUad  wu  DcgotiatiDg,  that  fl  tlie  UUer  sboDld  csnie  the  dik«t 
to  be  deatroyed,  and  tlia  conntiy  to  be  inuiid«t«d,  when  not  naeful  to  hii  awn  uny, 
or  detrimental  to  the  enemf'i,  it  wonld  be  contrary  to  the  Uwi  of  war,  and  mntt 
draw  npon  him  the  reprobation  of  all  Europe  aod  of  hii  own  nation.  Nay,  eren  the 
obatluate  defence  of  a  town,  if  it  partake  of  the  character  ot  a  mercantile  place,  rather 
than  a  fortrefi  of  strength, has  been  alleged  to  be  contrary  to  the  lawi  of  war.  (See 
the  Gonetpondence  l>etween  General  Laudohn  and  the  Governor  of  Breilau,  in  lT6a 
Dodcley '>  Ann.  Reg,  1760.)  Bo,  the  deatruction  of  the  forts  and  warlike  itorea  of  the 
betieged  in  the  poet  of  Almeida,  bj  the  French  commander,  when  he  abandoned  it 
with  hit  ganieoo  by  nigfat,  in  1811,  U  declared  by  General  Sarazin,  in  hii  hiitory  of 
the  Peniniular  War,  to  hare  been  an  act  of  wantonnew  which  Justly  placed  him 
without  the  pale  of  ciiiliwd  warfare.  When  a  Russian  army,  under  the  command 
ot  Count  Diebitsch,  had  penetrated  through  the  passes  of  the  Balkan  to  the  pl^s  of 
Romelia,  in  tlie  summer  of  1839,  the  Bussian  commander  ga»e  a  bright  examide  of 
the  mitigated  rules  of  modem  warfare,  for  he  assured  the  Mussnlmen  that  they  "hould 
be  entuvly  safe  in  their  persons  and  property,  and  in  the  exercise  of  their  rellpoa ; 
and  that  the  Uosinlman  authorities  in  the  cities,  towns,  and  Tillages  mig^it  eontmne 
in  the  exerx:ise  of  their  citII  administration  for  the  protection  of  pereon  and  property. 
The  inhabitants  were  reqnired  to  give  up  their  arms,  as  a  deposit,  to  he  reitored  mi 
the  return  of  peace,  and  In  every  other  respect  they  were  to  enjoy  their  proper^  and 
pactflc  pursuits  a*  formerly.  This  protection  and  foil  secorily  to  the  persons  and 
property  of  the  peaceable  tahabttants  of  conquered  towns  and  proTtoeee  are  accordhig 
to  the  doctrine  and  declared  practice  of  modem  driliied  nations.  (See  Dodaley'i 
Ann.  Reg.  1772,  p.  87.) 

{a)  Vattel,  b.  S,  c.  9,  eec.  107. 

(b)  Vattel,  b.  2,  c.  8,  sec,  147 ;  o.  fl,  sec.  166;  Scott's  LUe  of  Napoletm,  iU.  68. 
Cmtrlbntlons  exacted  from  the  inhabitants  by  the  armies  of  an  hivader,  without  pay- 
ment, is  contrary  to  the  ordinary  usages  of  modem  warfare,  though  the  practice  ii 
not  consistent  The  campaigns  of  rerolutionary  France,  and  of  Napoleesi,  In  modem 
Europe,  were  mdancholy  excepUons,  of  the  seTerest  character.  Upon  the  loTadoD 
Of  Mexico  by  the  armies  of  the  United  SUtes,  in  1846,  the  Americmi  SecreUry  of 
War  (Marcy )  Imtmeted  General  Taylor  (September  22, 1646)  to  abstain  from  appro- 
priating prlTBte  pnqterty  to  the  public  uses,  until  pundiased  at  a  fair  price,  though 
be  said  tliat  was  in  some  rMpecti  going  far  beyond  the  common  requirements  of 
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tonly,  or  when  it  is  not  olearly  indispensable  to  the  just 
purposes  of  war,  and  seizes  {oivata  *  property  of  pacific    *  93 

dvillied  warfare,  end  that  an  inrading  annj  had  the  auqueationable  right  to  i3raw 
its  Bnppliet  from  the  f nemj  without  pajing  for  them,  and  to  require  canuJbntlooB  for 
hi  aapport,  ixA  to  make  the  emeoir  feel  Um  wdght  of  the  war.  fie  farther  obaened; 
that  upon  the  liberal  principlei  of  clrilized  warfare,  either  of  three  mode*  might  be 
punued  in  tclMion  to  obtaining  lappliea  from  the  enemj :  finC,  to  purchate  tliem  on 
inch  termi  at  the  inhabltAiits  of  the  country  might  chooae  to  exact ;  tecond,  to  paj 
■  fair  price  withoDt  regard  to  the  enhanced  Talne  renilting  from  tfa«  preMitee  of  a 
f  oitdgn  arm; ;  and,  third,  to  reqnln  them  ai  contribntioDi,  without  paying  or  engaglDg 
to  pay  therefor ;  that  the  lait  mode  wa«  the  ordinary  one,  and  General  Taylor  wai 
intbiicted  to  adopt  it,  If  in  that  way  be  wai  utiafled  he  could  get  abundant  rappliea 
for  bii  forcei.  The  prevloDi  Initmctioiu  in  that  campaign  had  been  to  abitain  from 
apiRoprlating  private  {nvperty  to  the  public  u«e  without  pnrchaH,  at  a  fair  price ; 
but  the  initructloni  had  now,  in  the  pn^reaa  of  the  campaign,  riten  to  a  KTcrer  char- 
»et«r.  Tlie  principle  of  kindneM  and  Uberality  towardi  the  enenv  Memt  to  be  of  • 
a«iiUe  character,  and  to  be  swayed  by  oomideraCion*  of  policy  and  circanutaDcei. 
Tba  FKrident  ctf  the  United  SUte*  (James  K.  Polk),  in  hii  latter  to  the  Secretary 
of  Ibe  Treamuy,  of  the  33d  March,  1S47,  declared  the  right  of  the  conqueror  to  lery 
coDtribntkna  upon  the  enemy,  In  their  teaporia,  towns,  or  provinoee,  which  may  be 
in  hii  BdHtaiy  powciaion  by  conqoett,  and  to  apply  the  tame  to  defray  the  czpeiMea 
«t  the  war.  He  further  declared,  that  the  conqueror  poMewed  the  right  to  eitablitli 
ft  tMnpontTy  nulUtary  goremment  over  such  leaparta,  town*,  or  prOTlnce*,  and  to  pre- 
Krib«  the  tenna  of  oommerce  with  lach  placM ;  that  Iw  might,  in  hit  diacntion,  ex- 
dude  all  tr*de,  or  impoee  tenna  upon  it,  —  inch,  for  Initance,  ae  a  preecribed  rate 
«f  dutiei  on  tramaga  and  Import!.  The  Freddent  of  the  United  State*,  therefore, 
with  a  view  to  impoae  a  baiden  on  the  enemy,  and  deprive  him  of  the  rCTenne  to  be 
derived  from  tnde,  and  secure  it  to  the  United  States,  ordered  that  all  the  ports  aod 
places  in  Mexico,  in  tiie  actual  possession  of  the  land  and  naval  forces  of  the  United 
States,  by  conqoest,  should  be  opened,  wtiile  the  military  occupatioa  contiDned,  to  the 
>f  all  neutral  nations,  as  well  as  of  the  United  States,  in  articles  not  contra- 
r,  upon  the  payment  of  a  prestTibed  tariff  of  dnties  and  tonnage,  prepared 
M  of  the  President,  and  by  him  adopteS,  and  to  be  enforced  by 
the  military  and  naval  commanden.  All  these  ri^ta  at  war  undoubtedly  belong  to 
the  eonqneror  m  nation  who  holds  foreign  places  and  ooontries  by  conquest ;  bat  the 
•ssrciia  of  tboee  rigfala  and  powen,  except  thoee  tbat  temporarily  arise  bwu  necee- 
rity,  belong  to  thai  power  in  the  government  to  which  the  prerogative  of  war  1*  con- 
Mitationally  eooflded.  Hie  Prealdent  of  the  United  States,  Id  his  official  letter  to  the 
Beentary  of  the  Ifavy,  of  March  81,  ISIT,  claimed  and  exeimsed,  as  bring  charged 
by  the  Constitntioa  wiUi  the  prosecutiaa  of  the  war,  thia  belligerent  right  to  levy 
military  ooatribatiaD*  npmi  the  enemy,  and  to  collect  and  apply  the  same  towards 
defikyfaig  the  expenses  of  tite  war,  aad  to  open  the  Mexican  porta  for  that  purpose, 
on  a  footing  favorable  to  neutral  commerce.  The  whole  execution  of  the  commercial 
ngulatiODi  was  placed  under  the  CMitroI  of  the  military  and  naval  forces,  and,  with 
the  pidlcy  of  blockading  some  and  opening  other  Mexican  ports,  to  compel  the  whole 
commerce  for  the  supply  of  Mexico  to  pass  under  the  control  of  the  American  foroee, 
snhject  to  the  oantribntlons,  exactions,  and  duties  to  be  imposed.  (See  Preddent 
Polk's  Latter  of  Marcb  81,1647,  to  the  Secretary  of  the  Navy,  and  bis  letter  of  Hareh 
23, 1817,  to  the  Secretary  of  the  Treasuiy,  and  the  letter  of  Mr.  Walker,  of  the  30th 
March,  1647,  to  the  Pretideut,  contaiiuog  a  scale  of  duties  to  be  f  ollerted,  as  a  mill- 
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persons  for  tbe  sake  of  gain,  aiid  destroys  private  dwellingSj 
or  public  edifices  devoted  to  civil  parpoaee  onl;,  or  makes  var 
upon  monumeDtfi  of  art  aud  models  of  taste,  he  violates  the 
modem  usages  of  war,  aud  is  sure  to  meet  with  indignant  resent- 
ment, and  to  be  held  up  to  the  general  scorn  and  detestation  of 
the  world,  (a) 

2.  z«w  of  Retaliation.  —  Cruelty  to  prisoners,  and  barbarous 
destruction  of  private  property,  will  provoke  the  enemy  to  severe 
retaliation  upon  the  innocent.  Retaliation  is  stud  by  Rutber- 
forth  (6)  not  to  be  a  justifiable  cause  for  putting  innocent  prison- 
ers or  hostages  to  death  ;  for  no  individual  is  chargeable,  by  the 
law  of  nations,  with  the  guilt  of  a  personal  crime,  merely  because 

U17  conbibatiDD,  In  the  port!  of  Mexico,  and  with  >  reoomowndtUoii  that  ibe  Hexku 
coutvife  trade,  and  the  interior  trade,  above  port*  of  entry,  tie  confined  to  American 
Teaieii,  and  that  in  all  other  retpectt  the  port*  of  Uexico  in  our  posMMlon  be  freel7 
opened.)  Theee  Aical  and  commercial  regulation!,  iwned  and  enforced  at  the  mera 
pleainre  of  a  Pre«ident,  would  »eem  to  preM  itionglj  npoa  the  cona^tutlooal  power 
of  CongreM  to  nun  and  npport  armia,  to  lag  and  celltcl  taxtt,  dutim,  and  Impnrtt,  and 
to  ngalaU  nuwros  ¥aA  fonltpi  tiation,  and  to  dtdan  lear,  and  make  nfa  fir  Uti 
jmsamttjit  and  rtgnlaiiiM  o/llit  land  and  naaalfimM,  and  tmtcming  eaptnrm  e»  land  tmd 
toairr,  and  to  define  ifffenea  agamt  the  law  of  natloiu.  Though  the  ConatitaUon  Teala 
the  execntire  power  in  the  Freiident,  and  declaret  him  to  be  comnutnder-in'^dilef 
of  the  armj  and  naTj  of  the  United  Btatei,  thew  power*  mtut  neoenarilj  lie  nb- 
oidinale  (0  the  legiilatire  power  In  Congrew.  It  wonld  appear  to  me  to  be  the  polUy 
or  tme  conBtmcUon  of  thi>  dmple  and  general  gnwl  of  execntlre  power  to  the  Pree- 
Ident,  not  to  lufler  it  to  interfere  with  thote  ipedflc  powen  of  CongiCM  which  ar« 
more  ufelr  depoaited  In  the  Initiative  department,  and  that  the  powan  thni  aaiDined 
bj  the  Freaident  do  not  belong  to  htro,  but  to  Congreia. 

(a)  Vattel,  b.  S,  c.  9,  lec.  I6&  In  the  cate  of  The  Marquii  de  Somerodee  (Stnr- 
art'i  Vlce-Adm.  Rep.  4S2),  the  eni^htened  Judgeof  theTice-admlTaltyconrtat  Hali- 
fax rettored  to  the  Academy  of  Arti  in  Philadelphia  a  case  of  Italian  palntingi  and 
print!  captared  bj  a  BritJth  vcMel  in  the  wirof  1812,  on  their  paieage  to  theTInited 
State! ;  and  he  did  It  "  in  CMlf  oimit  j  to  the  law  of  natioiu,  u  practised  by  all  driliied 
ooantriea,"  and  becatue  "  the  arts  and  ictence!  are  admitted  to  foim  an  exception  to 
the  lerere  righte  of  warlare."  Work!  of  art  and  ta«te,  a!  in  painting  and  «cnlptn«t 
have,  by  the  modem  law  of  nation!,  been  held  sacred  in  war.  and  not  deemed  Iswfol 
tpoili  of  amqneit.  When  Frederick  H.  of  Pro!«i»  took  poMettion  of  Dro»den  a* 
conqueror,  in  1766,  he  reipected  the  valuable  picture  gaUery,  caWneu,  and  mnaeuma 
of  that  capiUl;  t!  not  falling  within  the  righta  of  a  conqueror.  But  Bonaparte,  in 
179«,  compelled  the  Italian  !tatoa  and  princei,  hMlodhig  the  Pope,  to  innender  thdr 
cholcetl  ]dctnre*  and  worki  of  art,  to  be  traniported  to  Paris.  The  ckefi  d'auert  of 
art  of  the  Dntch  and  Flemish  school!,  and  in  Pnuiia,  wera  acquired  by  France  in  the 
same  violent  way.  This  proceeding  ii  !eTerely  condemned  by  diithigtiithed  his- 
torian!, S!  an  abase  of  the  power  of  conquest,  and  a  species  of  military  contribution 
contrary  to  the  usage*  of  modern  dvilited  warfare.  Alison's  History  of  EtuopCi 
m.  42;  Sir  Walter  Scott's  life  of  lIap<deon,  iil.  66-6S. 

(I)  Inst.  b.  3.  e.  9. 
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the  commnaity  of  which  he  is  a  member  is  gailty.  He  is  only 
responsible  as  a  member  of  the  state,  in  his  property,  for  repara- 
tion in  damages  for  the  acts  of  othera ;  and  it  is  on  this  princi- 
ple that,  by  the  law  of  nations,  private  property  may  be  taken 
and  appropriated  in  war.  Retaliation,  to  be  just,  ought  to,  he 
confined  to  the  guilty  individuals,  who  may  hare  committed  some 
enormous  violation  of  public  law.  On  this  subject  of  retaliation 
Professor  Martens  is  not  so  strict,  (c)*  While  he  admitx  that 
the  life  of  an  innocent  man  cannot  he  taken,  unless  in  extraor- 
dinary cases,  he  declares  that  cases  will  sometimes  occur,  when 
the  established  us^es  of  war  are  violated,  and  there  are  nn 
other  means,  except  the  influence  of  retaliation,  of  restraining 
the  enemy  from  further  excesses.  Vattel  speaks  of  retalia- 
tion as  *  a  sad  extremity,  and  it  is  ft^quently  threatened  *  94 
without  being  put  in  execution,  and  probably  without  the 
intention  to  do  it,  and  in  hopes  that  fear  will  operate  to  restrain 
the  enemy.  Instances  of  resolutions  to  retaliate  on  innocent 
prisoners  of  war  occurred  in  this  country  during  the  Revolution- 
ary war,  as  well  as  during  the  war  of  1812 ;  but  there  was  no 
instance  in  which  retaliation,  beyond  the  measure  of  severe  con- 
finement, took  place  in  respect  to  prisoners  of  war.  (a) 

Although  a  state  of  war  puts  all  the  subjects  of  the  one  nation 
in  a  state  of  hostility  with  those  of  the  other,  yet,  by  the  custom- 
ary law  of  Europe,  every  individual  is  not  allowed  to  fall  upon 
the  enemy.*  If  subjects  confine  themselves  to  simple  defence, 
they  are  to  be  considered  as  acting  under  the  presumed  order  of 
the  state,  and  are  entitled  to  be  treated  by  the  adversary  as  law- 
ful enemies ;  and  the  captures  which  they  make  in  suoh  a  case 
are  allowed  to  be  lawful  prize.  But  they  cannot  eng^e  in  offen- 
dve  hostilities,  without  the  express  permission  of  their  sovereign  ; 
and  if  they  have  not  a  regular  commi^ion,  as  evidence  of  that 
consent,  they  run  the  hazard  of  being  treated  by  the  enemy  as 

(e)  Snnuaiuy  of  the  Iaw  dI  Nationi,  b,  S,  c  I,  wc.  8,  note. 

(a)  JoormU  of  CoDgreu  Dnder  the  CoQtedenUoo,  U.  246 ;  rii.  0  and  U7 ;  riil.  10 ; 
BritUh  Orden  in  Canada,  of  October  2T  and  December  12, 1818,  and  Freddenfi  He*- 
safe  to  Coagren  of  December  7, 181S,  and  of  October  28, 1814. 

>  But  It  ti  taid  that  die  above  riew  Kent,  246,  titiag  Vergtf'i  ed.  1868,  t.  U 

doe*  not  appear  In  tbe  but  edition  of  Har-  L  tIU.  e.  2,  {{  26Q,  202. 
tnu'i  work,  and  that  the  whole  inbject  >  Pot,  96,  n.  1. 

U  diiciuied  in  a  different  (plrit.    Abdj't 
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lawless  banditti,  not  entitled  to  the  protection  of  the  mitigated 
rules  of  modem  warfare.  (() 

It  was  the  received  opinion  in  ancient  Some,  in  the  times  of 
Cato  and  Cicero,  (c)  that  ona  who  was  not  regularly  enrolled  as 
a  soldier  could  not  lawfully  kill  an  enemy.  But  the  law  of 
Solon,  by  which  individuals  were  permitted  to  form  associations 
for  plunder,  was  afterwards  introduced  into  the  Roman 
*95  law,  and  has  been  transmitted  to  us  as  'part  of  their  sys- 
tem, (a)  During  the  lawless  confusion  of  the  feudal  ages, 
the  r^ht  of  making  reprisals  was  claimed  and  exercised  without 
a  pubUc  commiflBiott.  It  was  not  until  the  fifteenth  century  that 
commissions  were  made  necessary,  and  were  iasued  to  private 
subjects  in  time  of  war,  and  that  subjects  were  forbidden  to  fit 
out  vessels  to  cruise  against  enemies  without  license.  There 
were  ordinances  in  Germany,  France,  Spain,  and  England  to 
that  effect,  (i)  It  is  now  the  practice  of  maritime  states  to 
make  use  of  the  voluntary  ud  of  individuals  against  their  enemies 
as  aaxiliary  to  the  public  force ;  and  Bynkershoek  says  that  the 
Dutch  formerly  employed  no  vessels  of  war  but  such  as  were 
owned  by  private  persons,  and  to  whom  the  government  allowed 
a  proportion  of  the  captured  property,  as  well  as  indemnity  from 
the  public  treasury.  Vessels  are  now  fitted  out  and  equipped 
by  private  adventurers,  at  their  own  expense,  to  cruise  against 
the  commerce  of  the  enemy.  They  are  duly  commissioned,  and 
it  is  said  not  to  be  lawful  to  cruise  without  a  r^ular  commis- 
sion, (^e)  Sir  Matthew  Hale  held  it  to  be  depredation  in  a  sub- 
ject to  attack  the  enemy's  vessels,  except  in  his  own  defence, 
without  a  commission,  (^i)  The  subject  has  been  repeatedly 
discnssed  in  the  Supreme  Court  of  the  United  States,  («)  and 
the  doctrine  of  the  law  of  nations  is  oonadered  to  be  that  pri- 

(b)  BTDk.  Q.  J.  Pub.  h.  1,  c.  20;  Vattel,  b.  8,  c.  15,860.226;  Jooniftlaof  Congren, 
Til.  167  ;  HftTteM,  b.  8.  c.  8,  «ec.  2. 

(c)  De  Off.  b.  1,  c.  11. 

(a)  Dig.  47.  22.  4 ;  Bynk.  Q.  J,  Pnb.  b.  I,  o.  16. 

(b)  Code  dea  Frizm,  1. 1 ;  Marteiu  oa  Frinteera,  18 ;  BoblDson'a  Collectuie* 
Haritlm*,  21. 

(c)  Bj-nk.  u&i  upra ;  VLaHeta,  b.  8,  e.  3,  kc.  2 ;  Jndge  Croke,  In  the  cms  of  The 
Cni'lew,  Stewart,  Tice-Adm.  328. 

(<f)  Haric.  Law  T.  845, 346,  217. 

(<)  Broim  r.  United  Statet,  6  Cranch,  132-186;  The  Nerdde,  9  Cnnch,  44B; 
The  Dot  Hermanoa,  2  Wheaton,  70,  and  10  Wheaton,  806 ;  Tbe  Amiable  IiabeUa, 
«  Wbeahm,  1. 
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vate  citizeiia  cannot  acquire  a  title  to  hostile  property,  nnleas 
seized  ander  a  commissioD,  but  they  may  still  lawfully  seiisa 
hoetile  property  in  their  own  defence.  If  they  depredate 
apoD  the  enemy  wiUiout  *a  commission,  they  act  upon  *96 
their  peril,  and  are  liable  to  be  punished  by  their  own  soy- 
ereign ;  but  the  enemy  is  not  wai-ranted  to  consider  them  as 
criminals,  and,  as  respects  the  enemy,  they  violate  no  rights  by 
capture. 

Such  hostilitieB,  vithont  a  commission,  are,  however,  contrary 
to  usage,  and  exceedingly  irregular  and  dai^rous,  and  they 
would  probably  expose  the  party  to  the  unchecked  severity  uf 
the  enemy ;  but  tfaey  are  not  acts  of  piracy  unless  committed  in 
time  of  peace.  Vattel,  indeed,  says,  (a)  that  private  ships  of 
war,  without  a  regular  commisaion,  are  nob  entitled  to  be  treated 
like  captures  made  in  a  formal  war.  The  ohservation  is  rather 
loose,  and  the  weight  of  authority  undoubtedly  is,  that  non-oom- 
misuoned  vessels  of  a  belligerent  nt^on  may  at  all  times  cap- 
ture  hoetile  ships,  without  being  deemed,  by  the  law  of  nations, 
pirates.)  They  are  lawful  combatants,  but  they  have  no  interest 
in  the  prizes  they  may  take,  and  the  propei'ty  will  remain  subject 
to  condemnation  in  favor  of  the  government  of  the  captor,  aa 
droita  of  the  admiralty.  It  is  said,  however,  that  in  the  United 
States  the  property  is  not  strictly  and  technically  condemned 
upon  that  principle,  hut  Jure  reipuhliccB ;  and  it  is  the  settled  law 
of  the  United  States  that  all  captures  made  by  non-conuniseioned 
captors  are  made  for  the  government.  (&)  y^ 

{a)  B.  8,  c.  16k  lec.  2S6. 

{b)  Com.  Dig.  tit  Adininlt;,  E.  8 ;  3  Wood.  Lect  4S2 ;  Tbe  QeorgUna,  1  Dodi. 
807 ;  The  Dilg  Joseph,  1  Qalluon,  546 ;  The  Doa  Hennano*,  10  Wheaton,  30S. 
The  AmericAD  Commisaioners  at  the  conrt  of  France,  in  ITT8  (Benjamin  Franklin, 
Arthur  Lm,  and  John  Adams),  fn  a  letter  to  the  French  goTemment,  laid  dovnaccn- 
ratel7  and  with  preciaion  the  law  In  the  text  ta  to  captnre  of  enemy'*  pto'penj  wlth- 
oat  a  commiMion.    Diplomatic  Correspoadence,  bj  J,  Sparki,  1.  148. 

'  Thia  paMage  hai  been  criticiBed  aa  Seat,  249  «  mq.  It  la  competent  for  anjr 
iDConalatent  with  p.  04,  and  it  has  been  peraon  to  lake  poueuion  of  enemy  prop- 
tliought  that  althoagh  captures  at  tea  by  erty  coming  within  the  tiMlUe  Jnrisdlo- 
psraona  without  regular  coinraluioni  are  tion,  tuileu  it  Is  protected  by  license,  and 
lawful  with  respect  to  the  goremment  of  to  awlit  the  soTeTeign  to  proceed  against 
the  captors,  inch  acts  might  be  punished  it  to  adjudication.  The  Johanna  Emilie, 
as  piracy  by  the  opposing  belilgerenli.  Spfnks,  Prln  C.  12,  14 
HaUeck,  c.  18,   S  10.     But  see  Abdy*! 


5I  The  Siren,  13  Wall,  889.    See  Hall,  Int.  Law,  pt.  S,  c  T.  )  183. 
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a  PflTtitserttig.  —  In  order  to  encourage  privateering,  it  is 
tisual  to  allow  the  owners  of  private  armed  vessels  to  appropri- 
ate to  themselves  the  property,  or  a  large  portion  of  the  prop- 
erty, they  may  capture ;  and  to  afford  them  and  the  crews 
"  97  other  facilities  'and  rewards  for  honorable  and  snoceseful 
efi&irta.  Thia  depends  upon  the  municipal  reguladons  of 
each  particular  power;  and,  as  a  necessary  precaution  against 
abuse,  the  owner:)  of  privateers  are  required,  by  the  ordinances 
of  the  commercial  states,  to  give  adequate  security  that  they  will 
conduct  the  cruise  according  to  the  laws  and  usages  of  war  and 
the  instructions  of  the  government,  and  that  they  will  regard 
the  rights  of  neutrals,  and  bring  their  prizes  in  for  adjudication. 
These  checks  are  essential  to  the  character  and  safety  of  mari- 
time nations,  (a)  Privateering,  under  all  the  restrictions  which 
have  been  adopted,  is  very  liable  to  abuse.  The  object  is,  not 
fame  or  chivalrio  warfare,  but  plunder  and  profit.  The  discipline 
of  the  crews  is  not  apt  to  be  of  the  highest  order,  and  privateers 
are  often  guilty  of  enormous  excesses,  and  become  the  scourge 
of  nentral  commerce,  (i)  They  are  sometimes  manned  and  ofiB- 
oered  by  foreigners  having  no  permanent  connection  with  the 
coantry,  or  interest  in  its  cause.  This  was  a  complaint  made  by 
the  United  States,  in  1819,  in  relation  to  irregularities  and  acts 
of  atrocity  committed  by  private  armed  vessels  sailing  under  the 
fli^  of  BuenoB  Ayres.  (0)  Under  the  best  regulations,  the  bosi- 
ness  tends  strongly  to  blunt  the  sense  of  private  right,  and  to 
nourish  a  lawless  and  fierce  spirit  of  rapacity.  Effijrts  have 
*d8  been  made,  from  time  to  time,  to  abolish  'the  practice.  In 
the  treaty  of  amity  and  commerce  between  Prusiiia  and  the 
United  States,  in  1785,  it  was  stipulated  that,  in  case  of  war, 
neither  party  should  grant  commissions  to  any  private  armed 
vessels  to  attack  the  commerce  of  the  other.    But  the  spirit  and 

(a)  Bynk.  Q.J.  Fub.  b.  1.  c.  16;  Jonnalsof  Con^reai,  1776,  il.  102, 114;  AcM  of 
CongreM  of  June  26, 1812,  e.  107,  and  April  20, 1818,  a  88,  left  10 ;  PKtident'i  1d- 
■tractioni  to  priTnte  armnl  Teiwli,  2  Wheaton,  App.  p.  60 ;  Danlth  uiBtrucliODs  of 
March  10,  1810,  Hsll'i  L.  J.  !t.  268,  snd  App.  to  5  Wheaton,  gi ;  Vatt^l,  b.  3,  &  15, 
■«e.  229;  Harteni,  Bnmm.  289,  200,  note  ;  Ord.  of  Bnenot  Ayt««,  May,  1817,  in 
App.  to  4  Wheaton,  28 ;  Dlgett  of  the  Code  of  Britiah  InitructioDi,  App.  to 
G  Wheaton,  129. 

lb]  Beport*  of  the  United  State*  SecretftTy  of  State,  March  9, 1794,  and  Jmie  SI, 
1797. 

(c)  ib.  Adama'i  letter  of  lit  Jannai?,  1B19,  to  Mr.  De  Forreat,  and  lila  ofltdml 
report  of  28th  Januaiy,  1819. 
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policy  of  maritime  vaifare  will  not  permit  Bach  geoeTOTU  pro- 
Tiaions  to  prevail.  That  proviaioQ  was  not  renewed  with  tbe 
renewal  of  the  treaty,  A  similar  attempt  to  put  an  end  to  the 
practice  was  made  in  the  ^reemeut  between  Sweden  and  Hol- 
land, in  1675,  but  the  agreement  was  not  performed.  The 
French  legislature,  aoon  after  the  breaking  out  of  the  war  with 
Anstria,  ia  1792,  passed  a  decree  for  the  total  suppression  of 
priTateering ;  but  that  was  a  transitoiy  act,  and  it  was  soon 
swept  away  in  the  tempest  of  the  revolution.  The  efforts  to 
stop  the  prnotioe  have  been  veiy  feeble  and  fruitless,  notwitb- 
standing  that  enlightened  and  enlarged  considerations  of  national 
policy  have  shown  it  to  be  for  the  general  benefit  of  mankind 
to  surrender  the  licentious  practice,  and  to  obstruct  as  little  as 
possible  the  freedom  and  security  of  commercial  intercourse 
among  the  nations,  (a) ' 

It  has  been  a  qaestion,  whether  the  owners  and  of&cers  of  pri- 
T^e  armed  vessels  were  liable  in  damages  for  illegal  conduct 
beyond  tiie  amount  of  the  security  given.  Bynkershoek  (i)  has 
discussed  this  point  quite  at  large,  and  he  concludes  that  the 
owner,  master,  and  sureties  are  jointly  and  severally  liable,  m 

(a)  1  Enterigon,  del  Am.  139-132,  457  i  Mablj'*  Droit  Pnblic,  c.  12,  kc.  1 ;  Edio- 
bnrgh  Berlew,  viil.  la-lG;  North  American  Reriew,  v.  a.  iL  106.  Dnring  tbe  war 
between  the  United  Statet  and  Oreat  Britain,  the  lejpilatare  ol  New  York  went  so 
far  H  to  pau  an  act  (o  tneounye  privatitring  asuxtalmni,  by  authorizing'  anj  flre  or 
more  penom,  who  ihould  be  dnairoiu  to  farm  a  companj  for  the  porpote  of  anaoj- 
log  the  eneiDf  and  their  comiocrce,  hj  meam  of  private  armed  veuela,  to  lign  and 
flle  a  certiBcate,  atating  the  name  of  the  company  and  its  stock,  £c.,  and  that  thej 
Mid  their  successors  should  thereapan  be  a  bodg  poUtie  and  corporali,  with  the  ordinaiy 
oorponte  powen.    Laws,  N.  T.  38  Sew.  c.  \2,  Oct.  21,  1S14. 

(i)  Q.  J.  Fub.  h.  1,  c.  19. 

*  At  the  Congress  of  Paris  of  April  band;"  on  the  ground  that  this  was  neo 

10,  1850,  a  declaration  was  signed  bj  the  essary  to  prevent  a  nation  which  should 

representatiTea  of  Oreat  Britain,  Anstria,  maintain  a  powerful  awtj  from  having 

France,  Prussia,   Russia,   Sardinia,  and  an  nndoe  advantage  over  one  whoae  ma- 

Toriccj,  of  which  the  flnt  priitciple  waa  rine  was  wholly  commercial.    Ann.  Reg. 

that  "  Privateering  is  and  remains  abol-  1856,  p,  221;   Wheat.   Lawrence's  note 

labed."    The  United  State*  refused  to  ac-  162;  unfa,  01,  n.  1.    8ee  also  tbe  act  of 

cede  to  this  antes*  it  should  be  amended  March  3,  1B63,  c.  B6 ;  12  U.  8.  St.  at  L. 

bf  adding  that  "  the  private  propertj  of  768;  althonghtheauthorilftherebfgiTen 

the  sobjects  or  dtiiena  of  a  belligerent  on  to  the  President  for  three  fears  to  com- 

tbe  liigh  seaa   atiall   be  exempted  from  mission    privateere    was   not   exerciied 

•^znre  hj  pnUlc  armed  Tetael*  of  the  daring  the  rebellion, 
other  belligerent,  except  It  be  coDtra- 
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lolidot  for  the  dami^eB  incurred ;  and  that  th«  master  and  own- 
ers are  liable  to  the  whole  extent  of  the  injury,  though  it  may 
exceed  the  value  of  the  privateer  and  her  equipment,  though 
the  sureties  are  bound  only  to  the  amount  of  the  sums  for  which 
they  become  bound.  This  rule  is  liable  to  the  modifica- 
.  *99  tions  of  municipal  r^nlationa;  *and  though  the  French 
law  of  prize  was  formerly  the  same  as  the  rule  laid  down 
by  Bynkersboek,  yet  the  new  commercial  code  of  France  (a) 
exempts  the  owners  of  private  armed  veasels  in  time  of  war  from 
reBponsibility  for  treepasseB  at  sea,  beyond  the  amount  of  the 
security  they  may  have  given,  uulesa  they  were  accomplices  in 
the  tort.  The  English  statute  of  T  Geo.  II.  o.  15,  is  to  the  same 
effect,  in  respect  to  embezzlements  in  the  merchants*  service.  It 
limits  the  responsibility  to  the  amount  of  the  vessel  and  freight, 
but  it  does  not  apply  to  privateers  in  time  of  war ;  and  where 
there  is  no  positive  local  law  on  the  subject  (and  there  ia  none 
with  us),  the  general  principle  is,  that  the  liability  is  oommen- 
surate  with  the  injury.  This  was  the  mle  as  declared  by  the 
Supreme  Court  of  the  United  States,  in  Bel  Col  v.  Arnold;  (A) 
and  though  that  case  has  since  been  shaken  as  to  other  points,  («) 
it  has  not  been  disturbed  as  to  the  point  before  us.  We  may, 
therefore,  consider  it  to  be  a  settled  rule  of  law  and  equity, 
that  the  measure  or  [of]  damages  is  the  value  of  the  property 
unlawfully  injured  or  destroyed,  and  that  each  individual 
owner  is  responsible  for  the  entire  damages,  and  not  ratably 
pro  tanto.  (d) 

Vattel  admits  (e)  that  an  individual  may,  with  a  safe  con- 
science, serve  his  country  by  fitting  out  privateers;  bot  he 
holds  it  to  be  inexcusaUe  and  base  to  take  a  commission  from 
a  foreign  prince  to  prey  upon  the  subjects  of  a  state  in  amity 

(a)  Code  de  Commerce,  art  217. 

(b)  3  Dnllu,  S83. 

(e)  1  Wheaton,  260;  I  Paine,  111,  to  the  lame  point. 

id)  Tbe  Earaun,  6  C.  Rob.  291 ;  The  Aniw  tUrU,  2  Wbeaton,  88T.  Bat  Am 
owner*  of  a  priTateer  are  not  liable  ciTillr  beyond  tbe  leniritr  glvto  bj  law,  and  tbe 
Ion  of  a  reMel.  for  pfrottcaf  act*  committed  by  tbe  officen  and  crew  of  the  prirateer. 
They  are  only  liable,  by  the  maritime  lav,  lor  the  oondnct  of  the  offloete  and  crew 
while  in  lA*  nceaOim  of  tiu  htiiiuM  a/  At  tmim.  DIm  v.  PrirateeT  Berenge,  8  Waih. 
2^.  Tbe  New  York  Kbeme  (tee  «iipni,  S6,  n.  a)  of  making  priratevlng  oonpvdM 
actual  eorponttioiM  or  bodiea  politic  would  wem  to  exempt  the  membtn  from  tbe 
pergonal  retpontiUUty  ordinarily  Incident  to  the  owner*  of  privateen. 

it)  B.  8,  c.  16,  MC.  230. 
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*  100  with  his  Qfttive  ooantry.  The  lava  of  the  tlnited  *  States 
have  made  ample  provisioii  on  this  subject,  and  diey  may 
be  conaideied  as  in  affirmance  of  tlie  lav  of  natione,  and  as  pre- 
scribing Bpeoific  punishment  for  acta  vbich  were  before  unlaw- 
ful, (a)  An  act  of  Congress  prohibits  citizens  to  accept,  within 
the  jurisdiction  of  the  United  States,  a  commissioD,  or  for  any 
person  not  transiently  within  the  United  States,  to  consent  to 
be  retained  or  enlisted,  to  serve  a  fordgn  state  in  war,  f^Jost 
a  government  in  amity  with  us.  It  likewise  prohibits  Amer- 
ican citizens  irom  being  concerned,  vithout  the  limits  of  the 
United  States,  in  fitting  out,  or  otbervne  assiating,  any  private 
vessel  of  var,  to  cruise  against  the  subjects  of  friendly  powers.  (6) 
Similar  prohibitions  are  contained  in  the  laws  of  other  conn- 
tries  ;  (e)  and  the  French  Ordinance  of  the  Marine  of  1681 
treated  such  acts  as  piraticaL  The  better  opinion  is,  that  a 
cruiser,  furnished  with  commiBstons  from  two  different  powers, 
is  hable  to  be  treated  as  a  pirate ;  for,  though  the  two  powers 
may  be  allies,  yet  one  of  them  may  be  in  amity  with  a  state 
with  whom  the  other  is  at  var.(d)'  In  the  various  treaties 
between  the  powers  of  Europe  in  the  two  last  centuries,  and 
in  the  several  treaties  between  the  United  States  and  France, 
Holland,  Sweden,  Prussia,  Great  Britiun,  Spain,  Columbia, 
Chili,  &c^  it  is  declared  that  no  subject  or  citizen  of  either 
nation  shall  accept  a  commission  or  letter  of  marque,  to  assist 
an  enemy  in  hoatilities  against  the  other,  under  pain  of  being 
treated  as  a  pirate. 
4.  Piia«a.  — The  right  to  all  captures  Vests  primarily  in  the 

{a)  Talbot  B.  JaiMOD,  8  DallM,  138;  Brtg  Alerte  o.  Blu  Hond,  ft  Cranob,  866. 

(b)  Act  of  Congrew  ot  20th  April,  1818,  c.  S8. 

(e)  See  tbe  Aoitrikn  Ordinuice  of  Neatralitr  of  An^it  T,  1603,  ui.  3, 8.  By  tiie 
Uw  of  Fljmonth  Colour,  In  16S2,  it  wu  decUred  to  be  felonj  to  commit  liottllltlet  on 
tiie  high  teoB,  under  the  djig  of  any  foreign  power,  npon  the  inbjectt  of  another 
fonign  power  in  amity  with  England.  Bailie'i  HUtorical  Memoir,  ii.  pt.  4,  36.  Tbe 
•ame  acti  were  declared  to  be  felony  by  a  law  of  the  oolony  of  New  York,  to  1699. 
Smith'!  edldoa  of  the  lawi  of  the  colony,  1.  26. 

(rf)  Talln'i  Comm.  IL  286,  288 ;  Bynkerthoek,  b.  1,  c.  17,  and  note  by  Duponcean 
tohiitranilation,  129;  ^  I,.  Jcnkint'i  Works,  7U.    See  pott,  IBS,  191. 

'  1  FbilUmoTe,  j  ccdriii, "  The  better  irregnlar  and  Inexpedient,  bat  doei  not 

ojdoioD  leeoM  to  be  that  [ailing  under  carry  with  it  tbe  tnbctance  or  nuue  td 

two  or  more  commlMioni  granted   by  Piracy." 
afiictf  pMBtn  agdnit  a  eomman  attmjl  la 
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Bovereigo,  and  no  Ladividnal  can  have  any  interest  in  a  prize, 
whether  made  by  a  public  or  private  armed  Teasel,  bot  what 

•  101  he  receives  •  under  the  grant  of  the  state.'    This  is  a  gen- 

eral principle  of  public  jurisprudence,  bello  porta  eedunt 
reipvAlicce,  and  the  distribution  of  the  proceeds  of  prizes  de- 
pends upon  the  regulations  of  each  state ;  and  unless  the  local 
laws  have  otherwise  provided,  the  prizes  vest  in  the  sovereign,  (a) 
But  the  general  pracUce,  under  the  laws  and  ordinances  of  the 
belligerent  governments,  is,  to  distribute  the  proceeds  of  captured 
property,  when  duly  passed  upon  and  condemned  as  prize  (and 
whether  oftptared  by  public  or  private  commissioned  vessels), 
among  the  captors,  as  a  reward  for  bravery  and  a  stimulus  to 
exertion.  (6) 

When  a  prize  is  taken  at  sea,  it  must  be  brought,  with  due 
care,  into  some  convenient  port,  for  adjudication  by  a  competent 
court ;  though,  strictly  speaking,  as  between  the  belligerent  pai^ 
ties,  the  title  passes,  and  is  vested  when  the  capture  is  complete  ; 
and  that  was  formerly  held  to  be  complete  and  perfect  when  the 
battle  was  over,  and  the  ipea  recvperandi  was  gone.  Voet,  in  his 
Commentaries  upon  the  Pandects,  (t)  and  the  authors  be  refers 
to,  maintain  with  gr.eat  strength,  as  Lord  Mansfield  observes  in 
Qota  V.  Withers,  (d)  that  occupation,  of  itself,  transferred  the 
title  to  the  captor,  per  tolam  oceupattonem  dominium  prceda  hot' 
tibut  aeguiri.  The  question  never  arises  but  between  the 
original  owner  and  a  neutral  purchasing  from  the  captor,  and 
between  the  original  owner  and  a  recaptor.  If  a  captured  ship 
escapes  from  the  captor,  or  is  retaken,  or  if  the  owner  ransoms 
her,  his  property  is  thereby  revested.  But  if  neither  of  these 
events  happens,  the  question  as  to  the  change  of  title  is  open  to 

(a)  Grotlni,  b.  8,  c.  6 :  Tattel,  b.  8,  c.  9,  mc  164 ;  The  Ebebe,  6  C.  Bob.  173 ; 
Hume  c.  Earl  Ciundeit,  2  H.  Bl.  538.  At  comnton  law,  tbe  goodi  uken  from  an 
enemr  belong  to  the  captor.  Finch'iLaw,  28, 178;  12  Hod.  186;  1  Wilt.  213.  See 
in/iv,  867. 

(&)  Lord  Loughborough,  I  H.  BL  189-191 ;  2  WheatOD,  App.  7,  note  c,  and  71. 

(e)  li.  1166.  {d)  2  Burr.  683. 

1  The  Siren,  7  Wall.  162,  162,  163;  113.  For  adiicouion  ai  to  who  areenli- 
The  Banda  &  Eirwee  Booty,  L.  R.  1  Ad.  tied  to  share  as  Joint  capton  at  tea  and 
&  Ec.  100,  131 :  Jecker  v.  Montgonterj,  on  land,  >ee  The  Cherokee,  3  Sprague, 
IS  How.  498, 515 ;  Tha  Anglia,  Blatclif.  236 ;  Tbe  Selma,  I  LoweU,  30;  Bands  t 
Ft.  566 ;  The  Aigbnrtb,  ib.  636 ;  Stewart  Eirwee  Boot^,  «upni. 
V.  United  Btetea.  1  Ct.  of  Q.  (Hott  4  H.) 
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dispate  ;  and  manj  arbitrary  lines  have  been  drawn,  partly  ^m 
policy,  to  prevent  too  easy  dispositions  of  the  property  to 
neutrals,  *  and  partly  from  equity,  to  extend  the  Jut  posUi-  *102 
mtmiin  favor  of  the  owner.  Orotios  (a)  and  many  other 
writers,  and  some  marine  ordinances,  oa  those  of  Louis  XIV.  and 
of  Congress  during  the  American  war,  (i)  made  twenty-fonr 
hours'  quiet  possession  by  the  enemy  the  test  of  title  by  capture. 
Bynkershoek  (e)  says  that  such  a  rule  is  repugnant  to  the  laws 
and  customs  of  Holland ;  and  he  insists  that  a  firm  possession, 
at  any  time,  veste  the  property  in  the  captoi,  and  that  ships  and 
goods  brought  ir\fra  pratidia  do  most  clearly  change  the  prop- 
erty. But  by  the  modem  usage  of  nations,  neither  the  twenty- 
four  hours'  possession,  nor  the  bringing  the  prize  it^ra prtendia, 
is  sufficient  to  change  the  property  in  the  case  of  a  maritime  cap- 
ture. A  judicial  inquiry  must  pass  upon  the  case,  and  the  present 
enlightened  practice  of  commercial  nations  has  subjected  all  such 
captures  to  the  scrutiny  of  judicial  tribunals,  as  the  only  sure 
way  to  furnish  due  proof  that  the  seizure  was  lawful.  The  prop- 
erty is  not  changed  in  fovor  of  neutral  veodee  or  recaptor,  so 
as  to  bar  the  original  owner,  until  a  regular  sentence  of  con- 
demnation has  been  pronounced  by  some  court  of  competent 
jurisdictioii,  belonging  to  the  sovereign  of  the  captor  { '  and  the 
purchaser  must  be  able  to  show  documentary  evidence  of  that 
fact,  to  support  his  title.  Until  the  capture  becomes  invested 
with  the  character  of  prize  by  a  sentence  of  condemnation,  the 
right  of  property  is  in  abeyance,  or  in  a  state  of  legal  sequestra- 
tion. It  cannot  be  alienated  or  disposed  of,  but  the  possession 
of  it  by  the  government  of  the  captor  is  a  trust  for  the  benefit 
of  those  who  may  be  ultimately  entitled.  This  salutary  rule, 
and  one  so  necessaiy  to  check  irr^ular  conduct  and  individ- 

(«)  B.  8,  c  «. 

(«  T«Iin.  Mb.  8,  dt  9,  wt.  8 ;  JonniaU  of  the  Confedewtion  Cohbtm,  Mwch  87, 
1781,  Ta  69. 

(e)  Q.  J.  pQb.  b.  1,  &  4  Mid  6;  Uirteiu,  Snmmaiy,  b.  8,  c.  8,  wc.  U,  s,  r. 

»  The  Peterhoff.  BUtcht  Pr.  «».  ud  good  fiith,    Jecker  e,  Montgomery 

A  c»ptor  doe*  not  forfeit  hii  righU  18    How.   110;    Fsy  r.   Montgomery,  1 

u  nwh,  ud  render  himself  liable  to  be  Cnrt,  388.     See  act  of  Congma,  June 

treated  ■■  a  tretpatter,  by  delay  In  lend-  80,  18W ;  18  U,  a  St  »t  L.  pp.  806,  81^ 

Ing  botne  hl«  prize  for  adjudication,  if  he  c.  174,  ff  Ir  ^ 

tliinka  it  nebeuary,  and  uiea  diicretion 
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ual  oatn^  hu  been  long  established  in  the  Eogliiih  admi- 

*  103    ralty,  (d)  *  and  it  is  now  everywhere  reoognized  as  the 

law  and  practice  of  nations,  (a) 

The  oondemuation  must  be  pronounced  by  a  prize  court  of  the 
government  of  the  captor  sitting  either  in  the  country  of  the  cap- 
tor or  of  hia  ally.  The  piize  court  of  an  ally  cannot  condemn. 
Prize  or  no  prize  is  a  question  belonging  ezolusively  to  the  courts 
of  the  country  of  the  captor.  The  reason  of  this  rule  is  said  to 
be,  (fi)  that  the  Bovereign  of  the  captors  has  a  right  to  inspect 
their  behavior,  for  he  is  answerable  to  other  states  for  the  acts  of 
the  captor.  The  prize  court  of  the  captor  may  sit  in  the  territory 
of  the  ally,  bat  it  is  not  lawful  for  such  a  court  to  act  in  a  neulial 
territory.  Keatral  ports  are  not  intended  to  be  auxiliary  to  the 
operations  of  the  power  at  war ;  and  the  law  of  nations  has  clearly 
ordained  that  a  prize  court  of  a  belligerent  captor  cannot  exer- 
cise jurisdiction  in  a  neutral  country.  This  prohibition  rests  not 
merely  on  tlie  unfitness  and  danger  of  making  neutral  ports  the 
theatre  of  hostile  proceedings,  but  it  stands  on  the  ground  or  the 
usage  of  nations,  (c) 

It  was  for  some  time  supposed  that  a  prize  court,  though  sitting 
in  the  country  of  its  own  sovereign,  or  of  his  ally,  had  no  juris- 
diction over  prizes  lying  in  a  neutral  port,  because  the  court 
wanted  that  possexsion  which  was  deemed  essential  to  the  exer- 
cise of  a  jurisdiction  in  a  proceeding  in  rem.  The  principle  was 
admitted  to  be  correct  by  Sir  William  Scott,  in  the  case  of 

*  104     the  Senrick  and  Maria,  (d)  and  be  acted  *  upon  it  in  a 

Id)  Carth.42S;  10  Mod.  TO;  12  Mod.  143;  2  Bon.  694:  3  C.  Bob.  07,  »  M(if  ,■ 
1  C.  Rob.  139. 

(o)  ThBFl«aOyen,  1  C.  Bob,  186;  The  Henrick  and  Marl*,  4  C.  Bob.  46 ;  V»t- 
tel,  b.  8,  c.  14,  aec.  216 ;  BelneccU  Open,  ed.  QeneTB,  1744,  IL  810,  800 ;  6  C.  Rob. 
204;  Dting.  591;  SCranch,  228;  4  Wheaton,  208 ;  6  Tannt.  85;  2  D«11m,  1,  2,  4. 
Y.verj  court  hai  the  right  to  inqnire  inlo  the  competency  of  tbe  JmitdJctiaD  of  a 
foreipi  conrt  to  condemn  captured  property,  and  if  it  baa  none,  the  tenteiiM  U  null. 
The  consul  of  a  belligerent  In  a  nentral  country  hM  no  power  to  coudemn  prlK*. 
See  c«»e«,  Abbott  on  Shipping.  5lh  Aoier.  ed.,  Bortwi,  lB4fl,  8ft-Sa.  BM  •  priie 
carried  into  tha  country  of  an  ally  may  be  condemned  there,  and  eTea  by  a  contul 
belonging  to  the  cotintry  of  the  captOTi ;  lb.  83. 

(At  Bntherforth'i  Inititntei,  b.  2,  c.  9. 

(cl  OI»M  B.  The  Sloop BoHey,  8  DallM,  6 ;  The Flad  Oyen,  1  C.Bob.  186;  Hare- 
lock  V  Boc^wood,  8  T.  R.  268 ;  Oddy  r.  BotUI,  2  Eait,  476 ;  An«wer  to  the  PruHiui 
Memorial.  1768;  L'InTincible,  I  Wheaton,  288;  The  E.ttell«,  4  Wheaton,  WB;  The 
Comet,  6  C.  Rob.  286 ;  Tbe  Victoria,  Edw.  Adm.  07. 

((f)  4  C.  Rob.  4a 
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prior  oue.  (a)  But  he  ooQsidered  that  the  English  admiralty 
had  gone  too  for,  io  supporting  condemnations  in  England 
of  prizes  abroad  in  a  neutral  port,  to  permit  him  to  recall  the 
Tioioas  piaotice  of  the  court  to  the  acknowledged  principle  ;  and 
the  English  rule  is  now  deflnitively  settled  agreeably  to  the  old 
nsBge  and  the  practice  of  other  nations.  The  Supreme  Court  of 
the  United  States  has  followed  the  English  rule,  and  it  has  held 
valid  the  condemnations,  by  a  belligerent  court,  of  piizes  carried 
into  a  neutral  port,  and  remaining  there.  This  was  deemed  Uie 
meet  convenient  praotioe  for  neutrals,  as  well  as  for  the  parties  at 
war ;  and  thongh  the  prize  was  in  fact  within  a  neutral  jurisdic- 
tjon,  it  was  still  to  be  deemed  under  the  control,  or  tui  potettate^ 
of  the  captor,  (i) ' 

5.  Ranaom  Bills. — Sometimes  circumstances  will  not  permit 
property  captured  at  sea  to  be  sent  into  port ;  and  the  captor,  in 
such  oases,  may  either  destroy  it,  or  permit  the  original  owner  to 
ransom  it.  It  was  formerly  the  general  costom  to  redeem  prop- 
erfy  from  the  hands  of  the  enemy  by  ransom ;  and  the  contract 
is  undoubtedly  valid,  when  municipal  regulations  do  not  inter- 
vene. It  is  now  but  little  known  in  the  commercial  law  of  Eng- 
land, for  several  statutes  in  the  re^  of  Geoi^e  IIL  absolutely 
prohibited  to  British  subjects  the  privilege  of  ransom  of  prop- 
erty captured  at  sea,  unless  in  a  case  of  extreme  neceadty,  to  be 
judged  of  by  the  court  of  admiralty,  (e)  A  ransom  bill,  when 
not  locally  prohibited,  is  a  war  contract,  protected  by  good  faith 
and  the  law  of  nations ;  and  notwithstanding  that  the  conttaot 

(o)  Note  to  the  ca«e  of  the  Hentelder,  1  C.  Bob.  [110]  100,  PhUftdelphto  ed. 
1810. 

(»  )  «C.  Hob.  188 J  note  to  Om caw  of  the  Scbooner  Sophie ;  Bmirt  v.  WoMt,  8  T.  B. 
821:  B7nk.bTl>aponoMn,38,iiote;  HudMa  v.Qoettler,  4  Ouich,  298;  WiUiam* 
w.  Annrojd,  7  Cnuich,  423.  Id  the  tteMy  between  the  Uolted  St*tM  ana  the  Be- 
publlc  of  Colombia,  in  1826,  art.  21,  and  of  ChUt,  in  18S2,  art  SI,  it  wu  agreed 
that  the  eatabUahed  conrta  for  prize  caiuea  in  the  countrj  to  wliich  the  priie  ma;  be 
coDdncted  ihonld  alone  take  cognisance  trf  them. 

(c)  1  Chlttj,  Coram.  Law,  428. 

»  The  Polka,  gplnka.  Prize  C.  67 ;  IB  Id.  lift  See  act  of  Jnne  80,  18M 
The  Zaralla,  BUtchf.  Pr.  178;  Jecker  18  U.  8.  St.  at  L.  806.  814,  c.  174, 
V.  Hootgomerj,  13  How.  498,  616 ;  a.  o.     |  28,  z^ 


x>  See  BeTOe  de  Droit  International,     dlaciutioni  of  the  propoaition  to  eatab- 
paidm,  for  artlclee  on  priM  law,  and  for    liali  an  intenational  prize  coott. 
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ia  countered  in  Englaud  as  tendiog  to  relax  the  energy  of 

*  105  war,  and  *  deprive  cruiserB  of  the  chance  of  recapture,  it 

is,  in  manj  views,  highly  reasonable  and  hnmane.  Other 
maritime  nations  regard  ransoms  as  binding,  and  to  be  classed 
among  the  few  legitimate  commercia  belli.  They  have  never  been 
prohibited  in  this  country ;  and  the  act  of  Congress  of  August  2, 
1818,  interdicting  the  use  of  British  licenses  or  passes,  did  not 
apply  to  the  contract  of  ransom,  (a) 

The  effect  of  a  ransom  is  equivalent  to  a  safe-condaot  granted 
by  the  authority  of  the  state  to  which  the  captor  belongs,  and  it 
binds  the  commanders  of  other  cruisers  to  respect  the  safe-con- 
duct thus  given  ;  and  under  the  implied  obligation  of  the  treaty 
of  alliance,  it  binds  equally  the  cruisers  of  the  allies  of  the  cap- 
tor's country,  (()  From  the  very  nature  of  the  connection  be- 
tween allies,  their  compacts  with  the  common  enemy  must  bind 
each  other,  when  they  tend  to  accomplish  the  objects  of  the 
alliance.  If  they  did  not,  the  ally  would  reap  all  the  fruits  of 
the  compact,  without  being  subject  to  the  terms  and  conditions 
of  it ;  and  the  enemy  with  whom  the  agreement  was  made  would 
be  exposed,  in  regard  to  the  ally,  to  all  the  disadvantages  of  it, 
without  participating  in  the  stipulated  benefits.  Such  an  in- 
equality of  obligation  is  contrary  to  every  principle  of  reason 
and  justice.  (<;) 

The  safe-conduct  implied  in  a  ransom  bill  requires  that  the 
vessel  should  be  found  within  the  coarse  prescribed,  and  within 
the  time  limited  by  the  contract,  unless  forced  out  of  her  course 
by  stress  of  weather  or  unavoidable  necessity,  (tj)  If  the  vessel 
ransomed  perishes  by  a  peril  of  the  sea,  before  arrival  in  port, 
the  ransom  is,  nevertheless,  due,  for  the  captor  has  not 

*  106  insured  the  prize  against  the  perils  *  of  the  sea,  but  only 

against  recapture  by  cruisers  of  his  own  nation,  or  of 
the  allies  of  his  country.  If  there  should  be  a  stipulation  in 
the  ransom  contract,  that  the  nwsom  should  not  be  due  if  the 
vessel  was  lost  by  sea  perils,  the  provision  ought  to  be  limited  to 

(a)  Acuni  od  HarltloM  La»,ii.  c.  4,  art.  6;  1  Emerlgon.  cl2,  uc.  21;  S  VbUd, 
ftrLfle,  p.  149;  LeOnidoD.o.  6,  art.  2;  Grotiiu,  b.  S,  c.  19;  Goodrich  *.  Oordoo,  16 
John*.  6. 

(i)  Miller  v.  The  Retolntion.  2  D«llu,  IGl 

(c)  UUIer  D.  The  Beududon,  2  DaUu,  16 ;  Pothler,  Traits  du  Droit  de  TngrUU, 
Ho.  ISi. 

Id)  Fothler,  TnM  da  Droit  de  Pnprle'M,  Noi.  184, 136. 
tl20] 
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total  losses  by  shipwreck,  and  not  to  mere  strandiag,  which 
might  lead  to  frauds,  in  order  to  save  the  cargo  at  the  ezpeuae  of 
the  ship,  (a) 

If  the  vessel  should  be  recaptured,  out  of  the  route  presoribed 
by  the  contract  for  her  return,  or  after  Uie  time  allowed  for  her 
return,  and  be  adjudged  lawful  prize,  it  has  been  made  a  question 
whether  the  debtors  of  the  ransom  are  discharged  from  their  oon- 
tisct.  VaUn  (()  says,  that,  according  to  the  constant  practice, 
the  debtors  are  discbsj^ed  in  such  case,  and  the  price  of  the  ran* 
som  is  deducted  from  the  proceeds  of  the  prize,  and  given  to  the 
first  captor,  and  the  residue  goes  to  the  second  taker.  So,  if  the 
captor  himself  should  afterwards  be  taken  by  an  enemy's  cruiser, 
together  with  bis  ransom  bill,  the  ransom  becomes  part  of  the 
lawful  conquest  of  the  enemy,  and  the  debtors  of  the  ransom 
are,  consequently,  discharged  &om  the  contract  under  the  ran^ 
som  bilL  (c) 

In  the  case  of  Jtieord  y.  Bettenham,  (if)  an  English  vessel  was 
captared  by  a  French  privateer,  in  the  war  of  1756,  and  ransomed 
and  a  hosti^  given  as  a  security  for  the  payment  of  the  ransom 
bill.  The  hostage  died  while  in  possession  of  the  French,  and  it 
was  made  a  question  in  the  K.  B.,  in  a  suit  brought  upon  the  ran* 
som  bill  after  &e  peace,  whether  the  death  of  the  hostage  dis- 
ch&if^  the  contract,  and  whether  the  alien  could  sue  on  the 
ransom  bill  in  the  English  courts.  It  was  shown  that  such  a 
contract  was  valid  among  the  other  nations  of  Europe,  and  that 
the  owner  of  the  bill  was  entitled  to  sue  upon  it,  and  that  it  was 
not  dischat^d  by  the  death  of  the  host^e,  who  was  taken 
as  a  mere  collateral  *  security,  and  the  plaintifFwas,  accord-  *  107 
ingly,  allowed  to  recover.  But  it  has  been  since  decided, 
and  it  is  now  understood  to  be  the  law,  that  during  war,  and 
while  the  character  of  alien  enemy  continues,  no  suit  will  lie  in 
the  British  conrtu  by  the  eneniy,  in  proper  person,  on  a  ransom 
bill,  notwithstanding  it  is  a  contract  arising  Jure  belli,  (a)  The 
remedy  to  enforce  payment  of  the  ransom  bill  for  the  benefit  of 
the  enemy  captor  is  by  an  action  by  the  imprisoned  hostage,  in 
the  courts  of  his  own  country,  for  the  recovery  of  his  freedom. 

(<<)  PotMer,  TralM  de  Fropri^t^.  No.  ISa 
ib)  Ord.  dn  Priiet,  art  19. 

<e)  Pothler,  lb.  Not.  189, 140  (d)  8  Bon.  1784. 

(a)  Aothon  v.  lUwr,  Dong.  619,  Dais ;  Tba  Hoc^,  1  a  Bob.  IBBl 
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This  severe  technical  objection  would  seem  to  be  peculiar  to  the 
Biitish  courts,  for  it  was  shown,  in  the  case  of  Ricord  v.  BetUn- 
ham,  to  be  the  practice  in  France  and  Holland  to  sustain  Buch 
actions  hj  the  owner  of  the  ransomed  contract.  Lord  Mansfield 
considered  the  contract  as  worthy  to  be  sustained  by  sound 
morality  and  good  policy,  and  as  governed  by  the  law  of  nations 
and  the  eternal  rules  of  justice.  (6)  The  practice  in  France  (0) 
when  a  French  vessel  has  been  ransomed,  and  a  hostage  given 
to  the  enemy,  is  for  the  officers  of  the  admiralty  to  seize  the 
vessel  and  her  cargo,  on  her  return  to  port,  in  order  to  compel 
the  owners  to  pay  the  ransom  debt,  and  relieve  the  hostage ; 
and  this  is  a  course  dictated  by  a  prompt  and  liberal  sense  of 
justice. 

The  recapture  of  the  ransom  bill,  acoordii^  to  Valin,  (d)  puts 
an  end  to  the  claim  of  the  captor.  He  may  be  deprived  of  the 
entire  benefit  of  his  prize,  as  well  as  of  the  ransom  bill,  eitlier 
by  recapture  or  rescue,  and  the  questions  ariung  on  them  lead  to 
the  consideration  of  postliminy  and  salv^e.  Upon  recapture 
from  pirates,  the  property  is  to  be  restored  to  the  owner,  on  the 
allowance  of  a  reasonable  coiupenaation  to  the  retaker  in 

•  108    the  nature  of  salvage ;  for  it  "  is  a  principle  of  the  law  of 

nations  that  a  capture  by  pirates  does  not,  like  a  capture 
by  an  enemy  in  solemn  war,  change  the  title,  or  divest  the  origi- 
nal owner  of  his  right  to  the  property,  and  it  does  not  require 
the  doctrine  of  postliminy  to  restore  it.  (a)  ^  In  France,  property 
may  be  reclaimed  by  the  owner  within  a  year  and  a  day ;  (J) 
but  in  some  other  countries  (and  Grotius  mentionii  Spain  and 
Venice)  the  rule  formerly  was,  that  the  whole  property  recap- 
tured from  pirates  went  to  the  retaker,  and  this  rule  was 
founded  on  the  consideration  of  the  desperate  nature  of  the 
recovery. 

lb)  Conn  D.  BUckbume,  Dong.  Ml. 

(cl  FothSer,  TrsiU  de  Propri^t^,  No.  141. 

(J)  ii.  llr.  S,  tit.  9,  ut.  19. 

(a)  Qrotiiii,b.8,c9.»ec.l8,17;  Bjiik.  Q.  J.  Pnb.  b.  1,  0. 16  md  17. 

Ii)  ValiD,  Comm.  0.  261. 

I  A  dmllar  principle   wm   applied  Th*  proceeding*  of  Ncb  a  court  are  of 

when   a   Te«el   wm   recaptured  which  oo  ralidity  in  the  comti  of  tl>e  Dnitcd 

was  aUeged    to  have  been    condemned  States.     The  Ulla,  2  Spngne,  ITT ;  a.  C 

and  Mid  \>j  a  Confederate  priae  court.  2  Cliff.  16S ;  cC  tola,  91,  a.  L 
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&  Rl|^  of  PoMUmliiliim.  —  The  jua  postHmmU  wae  a  fiction  of 
the  Bomao  law,  by  which  peiBons  or  things  taken  by  the  enemy 
were  restored  to  tbeir  former  state  upon  coming  again  under  the 
power  of  the  nation  to  which  they  formerly  belonged.  Post- 
limiaiam  iingit  eum  qui  oaptus  est  in  civitate  semper  fuisee.  (c) 
It  is  a  right  recognized  by  the  law  of  nations,  and  contributes 
essentially  to  mitigate  the  calamities  of  war.  When,  therefore, 
property  taken  by  the  enemy  is  either  recaptured  or  rescued 
from  him,  by  the  fellow-subjecte  or  allies  of  the  original  owner, 
it  does  not  become  the  property  of  the  recaptor  or  reecuer.  as  if 
it  bad  been  a  new  prize,  but  it  is  restored  to  the  origin^  owner, 
by  right  of  poBdiminy,  upon  certain  terms.  Movables  are  not 
entitled,  by  the  strict  rules  of  the  laws  of  nations,  to  the  full 
benefit  of  postliminy,  unless  retaken  from  the  enemy  promptly 
after  the  capture,  for  then  the  original  owner  neither  finds  a  dif- 
ficulty in  recognizing  his  effects,  nOr  is  presumed  to  have  relin- 
quished tbem.  Beal  property  is  easily  identified,  and  therefore 
more  completely  within  the  right  of  postliminy ;  and  the  reason 
for  a  stricter  limitatdon  of  it  in  respect  to  personal  property  arises 
from  its  transitory  nature,  and  the  difficulty  of  identifying  it,  and 
the  Qonseqnent  presumption  that  the  oi^inal  owner  had 
abandoned  the  hope  of  recovery,  (d)  *  This  right  does  *  109 
not  take  efEect  in  neutral  countries,  because  the  neutral 
nation  is  bound  to  consider  the  war  on  each  side  as  equally  just, 
so  far  as  relates  to  its  effects,  and  to  look  upon  every  acquisition 
made  by  either  party  as  a  lawful  acquisition ;  with  the  exception 
of  oases  where  the  capture  itself  is  an  infringement  of  the  juris- 
diction or  rights  of  the  neutral  power.  (<i)  If  one  party  was  al- 
lowed, in  a  neutral  territory,  to  enjoy  the  right  of  claiming  goods 
taken  by  the  other,  it  would  be  a  departure  from  the  duty  of  neu- 
trality. The  right  of  postliminy  takes  place,  therefore,  only  within 
the  territories  of  the  nation  of  the  captors,  or  of  its  aUy ;  (&)  and 
if  a  prize  be  brought  into  a  neutral  port  by  the  captors,  it  does 
not  return  to  the  former  owner  by  the  law  of  postliminy,  becaose 
neutrals  are  bound  to  take  notice  of  the  military  right  which  pos- 
Bessioa  gives,  and  which  is  the  only  evidence  of  r^ht  acquired  by 

(e)  IdK.  1. 12  6.  (<^)  Vftttel.  b.  8,  c.  1^  tec.  30B. 

(a)  H'DoDongbi'.Dkni]ei7',8Dallu,188,198;  The  Jowfa  Segnnda,  6  Wheaton, 
888,358.    Se«kliopoii,13]. 

(i)  V.ttei.  b.  3,  c.  H  tec  807, 809. 
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military  force,  as  contradistiaguished  firom  civil  rights  and  titles. 
They  are  bound  to  take  the  &ct  for  the  law.  Strictlj  speaking, 
there  is  no  snch  thing  as  a  mariae  tort  between  belligerents.  All 
captures  are  to  be  deemed  lawful,  and  they  have  never  been 
held  within  the  cognizance  of  the  prize  tribunals  of  neutral  n^ 
tdons.  (c)  With  respect  to  persons,  the  right  of  postliminy  takes 
place  even  in  a,  neutral  country ;  so  that  if  a  captor  brings  bis 
prisoners  into  a  neutral  port,  he  may,  perhaps,  confine  them 
on  board  his  ship,  as  being,  by  fiction  of  law,  part  of  the  terri- 
tory of  his  sovereign,  but  he  has  no  control  over  them  on 
shore,  (d) 

*  110       *  In  respect  to  real  property,  the  acquisitaoa  by  the  con- 

queror is  not  fully  consummated  until  confirmed  by  the 
treaty  of  peace,  or  by  tlie  entire  submission  or  destructaon  of  the 
state  to  which  it  belonged,  (a)  If  it  be  recovered  by  the  original 
sovereign,  it  returns  to  the  former  proprietor,  notwithstanding 
it  may,  in  the  mean  time,  have  been  transferred  by  purchase. 
The  purchaser  is  nnderstood  to  have  taken  the  property  at  the 
hazard  of  a  recovery  or  reconquest  before  the  end  of  the  war. 
But  if  the  real  property,  as  a  town  or  portion  of  the  territory, 
for  instance,  be  ceded  to  the  conqueror  by  the  treaty  of  peace, 
the  i-ight  of  postliminy  is  gone  for  ever,  and  a  previous  alienation 
by  the  conqueror  would  be  valid.  (6) 

In  a  land  war,  movable  property,  after  it  has  been  in  complete 
possession  of  the  enemy  for  twenty-four  hours  (and  which  goes 
by  the  name  of  booty  and  not  prize),  becomes  absolutely  his, 
without  any  right  of  postliminy  in  favor  of  the  original  owner ; 
and  much  more  ought  this  species  of  property  to  be  {votected 
from  the  operation  (^  the  rule  of  postliminy,  when  it  has  not 
only  passed  into  the  complete  possession  of  the  enemy,  but  been 
bona  fide  transferred  to  a  neutral.  By  the  ancient  and  strict 
doctrine  of  the  law  of  nations,  captures  at  sea  fell  under  tlie  same 

(c)  L«  AmltUd  ae  Bun,  6  WIimUmi,  890. 

\d)  Vattel,b.  8, c.  T,  tec  182 ;  Bynk.  by  Dupoaceaa,  116,  117,  notes;  Anstraui 
Old.  at  Neutrality,  Ang.  7, 1803,  ftrt  10.  By  one  of  the  proviiioni  of  a  commercial 
treaty  between  Carthage  and  Rome,  In  the  earliett  period  of  the  Roman  repnblic, 
WMD  after  the  eipuliion  of  Tarqnin,  It  was  Btipolated,  that  if  either  party  ihonld 
bring  into  the  ports  of  the  other  prlionen  taken  from  an  ally,  the  priwnert  mi|^  be 
recUhned  anA  set  free.    Polybloi,  b.  8,  e.  3. 

(n)  Puft.  Droit  ae  U  Nature  par  Barbeyrac,  Ht.  8,  c  6,  sec.  20. 

(6)  Vattc1,b.S,c.  li,iec.S12;  Martens,  b.  S,  e.S,  teo.  11, 12. 
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rule  u  other  movable  property  taken  on  land ;  and  goods  eo 
taken  vere  not  recoverable  by  the  or^nal  owner  &om  the  res- 
cuer or  retaker.  Bnt  the  mmucipal  regulations  of  most  «tatea 
have  softened  the  rigor  of  the  law  of  nations  on  this  point  by  an 
equitable  extension  of  the  right  of  postliminy,  as  against  a  re- 
caption by  their  own  subjects.  The  ordinances  of  several  of 
the  continental  powers  confined  the  right  of  restoration, 
on  recaption,  to  cases  where  the  property  *  had  not  been  "  111 
in  posseanon  of  the  enemy  above  twenty-four  hours.  This 
was  the  rule  of  the  French  ordinance  of  1681 1  (a)  but  now  the 
right  is  everywhere  understood  to  continue  until  sentence  of 
condemnation,  and  no  longer. 

It  is  also  a  rule  on  this  subject,  that  if  a  treaty  of  peace  makes 
no  particular  provisionB  relative  to  captured  property,  it  remains 
in  the  same  condition  in  which  the  treaty  finds  it,  and  it  is  tacitly 
conceded  to  the  possessor.  The  right  of  postliminy  no  longer 
exists,  after  the  conclusion  of  the  peace.  It  is  a  right  which 
belongs  exclusively  to  a  state  of  war,  (&')  and  therefore  a  transfer 
to  a  neutral,  before  the  peace,  even  without  a  judicial  sentence 
of  condemnation,  ia  valid,  if  there  has  been  no  recovery  or 
recaption  before  the  peace.  The  intervention  of  peace  cures 
all  defects  of  title,  and  vests  a  Uwful  possession  in  the  oeu- 
tial,  equally  aa  the  title  of  the  enemy  captor  himself  ia  quieted 
by  the  intervention  of  peace,  (c)  The  title,  in  the  hands  of 
such  a  neutral,  could  not  be  defeated  in  favor  of  the  original 
owner,  even  by  his  subsequently  becoming  an  enemy.  It  would 
only  be  liable,  with  his  other  property,  to  be  seized  aa  prize  of 
war.  (d) 

Every  power  is  obliged  to  conform  to  these  rules  of  the  law  of 
nations  relative  to  postiiminy.  where  the  interests  of  neutrals  are 
coDcemed.  But  in  cases  arising  between  its  own  subjects,  or 
between  them  and  those  of  her  allies,  the  principle  may  undergo 
such  modifications  as  policy  dictates.  Thus,  by  several  English 
statutes,  the  maritime  rights  of  postiiminy,  as  among  English 
subjects,  subsists  to  the  end  of  the  war;  and,  therefore,  ships 
or  goods  captured  at  sea  by  an  enemy,  and  retaken  at  any  period 

(o)  LIt.  a,  tit  9,  Dm  PriM*.  ut.  8. 

(6)  Vattel.  b.  8,  c.  U,  »eo.  216. 

(c)  Bchooner  Sophie,  6  C.  Bob.  ISS. 

((f)  The  PnriMiiM  Conceptfam,  6  C.  Bob.  W. 
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dnring  the  war,  and  whether  before  or  after  seutence  of  coudem- 

natioD,  are  to  be  restored  to  the  original  proprietor,  on  uecuring 

to  the  recaptors  certiuo  rates  of  itaivage,  aa  a  compensation 

*  112   or  reward  *  for  the  service  they  have  performed,  (a)     The 

maritime  hiw  of  England  gives  the  benefit  of  this  liberal  rule 
of  restitution,  with  respect  to  the  recaptured  property  of  her 
own  subjects,  to  her  allies,  unless  it  appears  that  they  act  on  a 
les»  liberal  principle,  and  then  it  treats  tbem  according  to  their 
own  measure  of  justice,  (i)  Great  Britain  seems  to  have  no  fixed 
rule  as  to  the  quantum  of  salvt^  on  a  foreign  vessel  in  cases  of 
recaptare,  and  the  rate  of  salvi^e  in  other  nations  of  Europe  is 
different,  as  allowed  by  different  nations,  (o)  The  allotment  of 
salv^e  on  recapture  or  rescue  is  a  question  not  of  municipal  law 
merely,  except  aa  to  the  paiticular  rates  of  it.  It  is  a  question  of 
the  jut  gentium,  when  the  subjects  of  allies  or  neutral  states  claim 
the  benefit  of  the  recaption.  The  restitution  is  a  matter  not  of 
strict  right  after  the  property  has  been  vested  in  the  enemy,  but 
one  of  fiivor  and  relaxation ;  and  the  belligerent  recaptor  has  a 
right  to  annex  a  reasonable  condition  to  his  liberality.  (^S)  Neu- 
tral property,  retaken  from  the  enemy,  b  usually  restored,  without 
the  payment  of  any  salvage,  unless,  from  the  nature  of  the  case, 
or  the  QSf^a  of  the  enemy,  there  is  a  probability  that  the  property 
would  have  been  condemned,  if  carried  into  the  enemy's  ports, 
and  in  that  case  a  reasonable  salvage  ought  to  be  allowed,  for  a 
benefit  has  been  conferred,  (e) 

The  United  States,  by  the  act  of  Congress  of  8d  March,  1800, 
directed  restoration  of  captured  property,  at  sea,  to  the  foreign 
and  friendly  owner,  on  the  payment  of  reasonable  salvage  ;  hut 
the  act  was  not  to  apply  when  the  property  had  been  condemned 
as  prize  by  a  competent  court,  before  recapture ;  nor  when  the 
foreign  government  would  not  restore  the  goods  or  vessels  of  the 
citizens  of  the  United  States,  under  the  Uke  oircum- 

*  118    stances.     The  statute  continued  *  the  jut  poitlminii,  until 

the  property  was  devested  by  a  sentence  of  condemnation* 

la)  1  ChUtj  OD  Commerdftl !«».  4SC>. 

(b)  The  StiDta  Cnu,  1  C.  Rob.  GO. 

(c)  Whefttoa  on  Cftptiuei,  246,  240,  297  r  Oplnioni  of  the  Attorneji-OeiienJ, 
I.  486. 

(<f)  Tbe  Two  Friend*,  ]  C.  Bob.  271 ;  Manhall  oo  Ini,  474 ;  Dong.  64B. 
(<]  The  War  OnOu),  2  C.  Bob.  290;  Ibe  CwlotU,  6  C.  Bob.  H. 
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and  no  longer;*  and  this  was  the  rule  adopted  in  the  Engliah 
coorbi,  before  the  extension  of  the  right  of  poiitlimiBj,  by  statutes, 
in  the  reigoa  of  George  11.  and  George  III.  (a)  y' 

(o)  Lord  Haaifleld,  2  Buir.  6^,  1209;  L'AcUf,  Edw.  Adin.  186. 

•  See  now  the  iubitituted  act  of  June  Teael  or  other  property,  Mptured  by  any 

80, 1B61,  c  171,  t  29 ;  13  U.  8.  St.  at  L.  force  boatUe  to  the  United  Sutes,  Is  re- 

Sll;  which  allow*  Htrage  according  to  ctptnred  before  it  hu  been  oondmned 

M  of  the  caae,  when  any  as  price  by  competent  anlhority. 


y>  Bee,8«HraI]r,Han,Iat.LBw,pi^c& 
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LECTURE  VI. 

OF  THE  OEHERAL  BI0HT8  AMD  DUTIES  OF  NEU1BAL  tTATIONB. 

The  rights  ftod  duties  which  belong  to  a  state  of  oeutrality 
form  a  very  intereating  title  in  the  code  of  intematioual  law. 
They  ought  to  be  objects  of  particular  study  in  this  country,  in- 
asmuch as  it  is  our  true  policy  to  cherish  a  spirit  of  peace,  sud 
to  keep  ourselves  free  from  those  political  connections  which 
would  tend  to  draw  us  into  the  vortex  of  European  contests. 
A  nation  that  maintains  a  firm  and  scrupuloutily  impartial  neu- 
trality, and  commands  the  respect  of  all  other  nations  by  its 
prudence,  jastice,  and  good  faith,  has  the  best  chanee  to  preserve 
unimpaired  the  blessings  of  its  commerce,  the  freedom  of  its 
institutions,  and  the  prospeiity  of  its  resources.  Belligerent 
nations  are  interested  in  the  support  of  the  just  rights  of  neutrals, 
for  the  intercourse  which  is  kept  up  by  means  of  their  commerce 
contributes  greatly  to  mitigate  the  evils  of  war.  The  public  law 
of  Europe  has  established  the  principle,  that,  in  time  of  war, 
countries  not  parties  to  the  war,  nor  interposing  in  it,  shall  not 
be  materially  affected  by  its  action ;  but  they  shall  be  permitted 
to  carry  on  their  accustomed  trade,  under  the  few  necessary  re- 
strictions which  we  shall  hereafter  consider. 

1.  Nentnds  mnat  be  impartial.  —  It  belongs  not  to  a  common 
friend  to  judge  between  the  belligerent  parties,  or  to  determine 

the  question  of  right  between  them,  (a)  The  neutral  is 
*  116    not  to  favor  one  of  them  *  to  the  detiiment  of  the  other ; 

and  it  is  an  essential  character  of  neutrality,  to  furnish 
no  aids  to  one  party  which  the  neutral  is  not  equally  ready  to 
furnish  to  the  other,  (a) '    A  nation  which  would  be  admitted 

(a)  Bynk.  1.  7,  c.  9 ;  Burlamaqai,  0.  pt,  4,  c,  5,  tec.  16,  17 

(a)  Hr.  Manning,  after  referring  to  the  practiue  of  former  times  on  the  subject 
of  fordgn  leTJes  in  nentnl  countries,  and  critically  examining  the  leaaoning  of 
Vattel,  Jotllj  conclndet  thai  foreign  levies  maj  not  be  allowed  to  one  belligerent, 

<  Hislnricot,  Intemallannl  Law,  HI.    See  117,  n.  1 
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to  the  privileges  of  neutrality,  mcBt  perform  the  daties  it  ecjoinB. 
Even  a  loan  of  money  to  one  of  the  belligerent  parties  is  con- 
sidered to  be  a  violation  of  nentrality.  (£)  A  fraudulent  neu- 
trality is  no  neutrality.  But  the  neutral  duty  does  not  extend 
so  far  as  to  prohibit  the  fulfilment  of  antecedent  engagements, 
which  mfty  be  kept  consiBteutly  with  an  exact  neutrality,  unless 
they  go  so  far  as  to  require  t^e  neutral  nation  to  become  an 
associate  in  the  war.  (c)  If  a  nation  be  under  a  previous  stipu- 
lation made  in  time  of  peace,  to  furnish  a  given  number  of  ships 
or  troops  to  one  of  the  parties  at  war,  the  contract  may  be  com- 
plied with,  and  Uie  state  of  peace  preserved,  except  so  far  as  the 
auxiliary  forcm  are  concerned.  The  cantons  of  Switzerland 
have  been  accustomed  to  furnish  such  assistance  to  the  other 
European  powers.  In  1788,  Denmark  furnished  ships  and  troops 
to  Russia,  in  her  war  with  Sweden,  in  consequence  of  a  previooa 
treaty  prescribing  the  amount;  and  this  was  declared  by  Den- 
mark to  be  an  act  consistent  with  a  spirit  of  amity  and  coromer^ 
cial  intercourse  with  Sweden.  It  was  answered  by  the  latter  in 
her  counter  declaration,  that  though  she  could  not  reconcile  the 
practice  with  the  law  of  nations,  yet  she  embraced  the  Danish 
declaration,  and  confined  her  hostility,  bo  far  as  Denmark  was 
concerned,  to  the  Danish  auxiliaries  furnidlied  to  Riissia.  (d) 
But,  if  a  neutral  power  be  under  contract  to  furnish  succors  to 
one  party,  he  is  said  not  to  be  bound  if  his  ally  was  the 
aggressor  ;  and  in  this  solitaiy  instance  the  *  neutral  may  *  117 
examine  into  the  merits  of  the  war,  so  far  as  to  see  whether 
I^Q  catut  feederii  exists,  (a)  An  inquiry  of  this  kind,  instituted 
by  the  party  to  the  contract,  for  the  porpoae  of  determining  on 
its  binding  obligation,  liolds  out  strong  temptations  to  abuse ; 

while  Rf used  to  hii  antagonigt,  coUBietentl]'  with  the  dntlM  of  ueutTHlitj,  nnleu  sncli 
BQ  ezcInilTe  privilege  wai  grsnted  bj  trenty  aotecedent  to  the  war.  MaDDlng's 
Commeatarie*,  ISO, 

(b)  Mr.  Pickering's  Letter  to  Me«in.  IMncknej,  Manha.Il,  and  Gerry,  2d  of  March, 
1796.  In  Dewatz  v.  Hendricki,  S  Moore,  C.  B.  6S6,  [».  c.  2  Bing.  314,[  it  waa  held  to 
be  contnry  to  the  law  of  nfttioni  for  pereont  reaiding  In  England  to  enter  into 
mgagementa  to  raige  money,  by  way  of  loan,  for  the  purpose  of  sapporting  lubjectt 
of  a  foreign  state  in  arma  against  a  goTemment  in  friendship  with  England,  and  no 
right  of  action  attached  apon  any  inch  contract 

(e).yBttel,  b.  3,  e.  0,  sec.  00,  100,  101;  ib.  c.  T,  gee.  IM,  105 ;  MaHens,  Summaiy, 
b.  8,  c.  6,  sec.  9 1  Mr.  Jeflenon's  Letter  to  Ht.  Pinckney,  Sept.  17,1793. 

(d)  New  Ann.  Reg.  for  1788,  tit.  PnUic  Papers,  W. 

(a)  Bynfe.  Q.  X  Fob.  b  1,  c  « ;  Vattel,  b.  2,  c  IS,  sec.  188. 

Tot.  !.-»  [129] 
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and,  ia  the  langnage  of  Mr.  JenkiDBOti,  (&)  **  when  the  execution 
of  guaranties  depeods  on  qnestioDa  like  these,  it  will  never  be 
difficult  for  an  ally  who  hath  a  mind  to  break  his  engagements, 
to  find  an  evasion  to  escape." 

3.  Neutral  TMritory  inviolable.  —  A  neutral  has  a  right  to  pursae 
his  ordinary  commerce,  and  he  may  become  the  carrier  of  the 
enemy's  goods,  without  being  subject  to  any  confiscation  of  the 
ship,  or  of  the  neutral  aiticles  on  board;  though  not  without 
the  risk  of  having  the  voy^e  interrupted  by  the  seizure  of  the 
hostile  property.  As  the  neutral  has  a  right  to  carry  the  property 
of  enemies  in  his  own  vessel,  so,  on  the  other  hand,  his  own 
property  ia  inviolable,  tiiouglt  it  be  found  in  the  vessels  of  en- 
emies. But  the  general  inviolability  of  the  neutral  cbaraoter 
goes  further  than  merely  the  protection  of  neutral  property.  It 
protects  the  property  of  the  belligerents  when  within  the  neu- 
tral jurisdiction.  It  is  not  lawful  to  make  neutral  territory  the 
scene  of  hostility,  or  to  attack  an  enemy  while  within  it ;  and 
if  the  enemy  be  attacked,  or  any  capture  made,  under  neutral 
protection,  the  neutral  is  bound  to  redress  the  injury,  and  effect 
restitution,  (c)  ^     The  books  are  full  of  oases  repognizing  this 

(i)  DUconrae  on  the  Conduct  of  the  GoTeniroent  of  Gie»t  BriUdn  lo  Beipect  to 
Neutral  Nation<,  1T6T. 

(c)  OroHoB,  b.  8,  c.  4.  tec  8,  note  2 ;  B^nk.  b.  1,  c  8;  Vftttel,  b.  S,  c.  7,  kc.  182 ; 
BurUnufui,  U.  pt.  4,  c.  C,  lec.  16. 

I  Antt,  66,  n.  1 1  poet,  128,  n.  1.  neutral  Jnrbdiction,  the  belligerent  c«n- 

Hiitoiicua,  in  his  paper  on  belligerent  not,  u  of  right,  call  opon  the  neutrml  to 

Tiolatlon  of  nentral  rlghtg  (Int.  Law,  147  purmethoiefDrcherrcnedlei  to  which  the 

tt  teq.),  layi  It  down  that  the  right  which  latter  might  be  biniself  entlUed  (p.  102). 

it  injured  by  the  act  of  the  affendiog  In  support  of  hit  positioiu  be  citea  Kent, 

belligerent  ii  the  right  ot   the  neutral  i.  lid,  119,  121.     But  the  text  doet  not 

gOTemment,  and  not  that  of  the  other  leem   to  bear  ont    the  concliuion  joit 

belligerent;  and  that,  therefore,  it  is  the  stated.    In   the  well-known  caae  of  the 

neutral,  and  not  the  belligerent,  wlio  ii  Oeneral  Armitrong,   the   United  Slatea 

Btrictlj  entitled  to  claim  or  to  enforce  the  made  a  claim  againit  Portugal  for  not 

remedj  (p.  162).   The  belligerent,  he  con-  prereuting  the  dettrucdon  of  a  United 

elude*,  cannot  denumd  at  the  hands  of  States  priTatcer  bj  Briti«[i  yeisels,  wlien 

the  nentral,  as  of  ri^t,  compenaation  for  lying  in  a  Portuguese  harbor  during  the 

the  Injury  he  may  hare  suitained,  or  im-  war  of  1812.    The  c«m  waa  aubmltted  to 

pose  upon  the  neutral  the  duty  of  obtain-  Louis  Napoleon,  then  President  of  Ibe 

ing  for  him  any  remedy  beyond   what  French  Republic,  who  held  that  Portugal 

may  be  had   over   peraons  and  things  was  excnaed,  even  admitting  the  principle 

within  the  neutral  jurisdiction.     If  the  thata  nentral  might  be  liable  under  such 

oftunder  hat  succeeded  In  evading  the  drcnmitancei,  by  the  alleged  fact*  that 
[130] 
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priDcipIe  of  Deutrality.  In  the  year  1793,  the  British  ship 
Orange  vaa  captured  in  Delaware  Baj  by  a  Frenoh  frigate,  and 
upon  due  complaint  the  American  goTernment  cauaed  the 
Britaah  ship  to  be  promptly  restored,  ((f)  So  in  the  case 
of  the  Annaie)  the  'sanotity  of  neutral  territory  was  *118 
fully  aamrted  and  vindicated,  and  reetoration  made  of 
property  oaptnred  by  a  British  cmiaer  near  the  mouth  of  the 
Miamaaippi,  and  within  the  jurisdiction  of  the  United  States. 
It  is  a  violation  of  neutral  territory  for  a  belligerent  ship  to  take 
her  station  within  it,  in  order  to  carry  on  hostile  expeditions 
&om  thence,  or  to  send  her  boats  to  capture  vessels  being  be- 
yond it.  "So  use  of  neutral  territory,  for  the  pttrposes  of  war, 
can  be  permitted.  This  is  the  doctrine  of  the  government  of 
the  United  States,  (a)    It  was  declared  judicially  in  England, 

(d)  Ur.  JeSenoii'i  Letter  to  Ur.  TeniMit,  at  16th  May,  1793. 

{e)  G  C.  Rob.  S73. 

(a)  Mr.  Buidolph'i  Circular  to  tbe  QoTemon  of  the  serenl  Stitei,  April  16, 
1706.  The  American  CommlMlonera  to  the  oonrt  of  Fnace  (Benjamin  FnnUta), 
SUm  Deane,  and  Arthur  Lee),  in  their  circular  letter  in  1777,  (o  the  commaiideri  of 
American  armed  veneli,  carried  Ter;  far  the  eiteniion  of  neutral  protection,  when 
they  applied  it  IndiicrimJaatelj  to  all  captures  "within  tight  of  a  neutral  coait." 
Diplomatic  Ccrmpoadence,  by  J.  Sparka,  ii.  110.     Vidt  mpra,  I«ctnre  IL 

the   garrivon  wat  feeble,  and  ^at  the  unable  to  leatore  the  Florida,  which  «m 

American  commander  had  not  applied  in  accidentally  limk,  gave  other  reparaUon 

proper  time  to  the  local  officers  for  ^to-  (atitfactory  to  Braill.     Wheat.   Uaas'i 

tectlon,  but  had  reibted  the  attack  with  note  208.     Tbe  matter  ii  related  with 

armi,  thus  himself  Tiolating  the  neutral-  some  temper  in   the    Annual   Register, 

ity  of  the  territory.    Wheat.  lAwrence's  1B64,  p.  2B1,  x*    See  also  Mr.  Seward  to 

note  217 ;  Wheat.  Dana's  note  208.    In  Lord  Lyons,  Jane  10,  1863,  1  Dip.  Corr. 

1  Pistoye  k  DuTerdy,  Traits  dea  Priset  1868,  p.  681,  for  another  admission  of  the 

Maritimes,  107,  acontrarydoctrinetothat  same  principle. 

of  Hiitoiicas  Is  laid  down.  It  is  undoubtedly  true,  that  no  private 

Tbe  right  of  the  neutral  goramnent  penon  can  rest  a  claim  for  the  reetora- 

to  reparation  from  the  oflendlng  belliger-  tion  of  priie  to  the  courts  of  the  captor  on 

ent  Is  not  disputed.    Daring  the  late  war,  the  ground  that  the  captore  was  made  In 

in  1864,  the  rebel  steamer  Florida  waa  neutral  watera,  and  that  the  neatralnaUoii 

taken  out  by  night  from  tbe  Bniidlian  whose  right*  bare  beeo  infringed  alone 

port  of  Bahia,   where  the  had   aonght  ran   interpose.     Tiie  LlUa,   2  Spragne. 

refuge,bytheWacbaeett.awarvei«elof  177;  The  Sir  William  Peel,  6  Wall  617; 

tbe  United  State*.    The  American  gov-  The  Adela,  B  Wall.  266;  The  Anne,  3 

emment  diaavowed  the  act,  and  although  Wheat  436;  Wheat.  Dana's  note  20e. 

x^  The  Elorida,  101  U.  8.  87,  was  *  the  Florida  rested  in  Uie  United  Slates, 
case  arising  oat-  of  the  traniaetion  here  and  that  tlie  vessel  could  not  be  libelled 
mentioned.    It  waa  held  that  no  ^tle  to    as  priie. 
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in  the  case  of  the  Twee  Gebroedert ;  (i)  and  thoi^h  it  was  not 
understood  that  the  prohibition  extended  to  remote  objects  and 
uses,  such  as  procuring  prorisioas  and  other  innocent  articles, 
which  the  law  of  nations  tolerated,  yet  it  was  explicitly  declared, 
that  no  proximate  acts  of  war  were  in  any  maaner  to  be  allowed 
to  originate  on  neutral  ground ;  and  for  a  ship  to  station  herself 
within  the  neutral  line,  and  send  out  her  boats  on  hostile  enter- 
prises, was  an  act  of  hostility  much  too  immediate  to  be  per- 
mitted. No  act  of  hostility  is  to  be  commenced  on  neutral 
ground.  No  measure  is  to  be  taken  that  will  lead  to  immediate 
violence.  The  neutral  is  to  carry  himself  with  perfect  equality 
between  both  belligerents,  giving  neither  the  one  nor  the  other 
any  advanti^e ;  and  if  the  respect  due  to  neutral  territory  be 
violated  by  one  party,  withoat  being  promptly  punished 
•119  by  *just  animadversion,  it  would  soon  provoke  a  umilar 
treatment  from  the  other  party,  and  the  neutral  ground 
would  become  the  theatre  of  war.  (a) 

If  a  belligerent  cruiser  inoffensively  passes  over  a  portion  of 
water  lying  withiu  neutral  jurisdiction,  that  fact  is  not  usually 
considered  such  a  violation  of  the  territory  as  to  affect  and  invali- 
date an  ulterior  capture  made  beyond  it.  The  passage  of  ships 
over  territorial  portions  of  the  sea  is  a  thing  less  guarded  than 
the  passage  of  armies  on  land,  because  less  iuconvenient,  and  per- 
mission to  pass  over  them  is  not  usually  required  or  asked.  To 
vitiate  a  subsequent  capture,  the  passage  must  at  least  have  been 
expressly  refused,  or  the  permission  to  pass  obtained  under  false 
pretences.  (6) 

The  right  of  a  refusal  of  a  pass  over  neutral  territory  to  the 
troops  of  a  belligerent  power  depends  more  upon  the  incon- 
venience falling  on  the  neutral  state,  than  on  any  injustice  com- 
mitted to  the  third  party,  who  is  to  be  affected  by  the  permission 
or  refusal.    It  is  no  ground  of  complaint  against  the  intermediate 

(ft)  3  C.  Rob.  162. 

(a)  When  Don  Miguel,  1B28,  ucended  the  throne  of  Portngal.  b;  &  Tote  of  the 
FortngaeBe  Cone*,  fn  Tiolation  of  the  title  by  Bucceuion  of  hli  niece,  Donn*  Maria, 
EnglanddeclBredheneKnentTat  as  betneen  those  claiman  ta,  in  their  domestic  qoarrel 
for  the  crown.  Having  declared  her  neutrality,  England  maintained  it  with  fldelltj 
and  Tigor.  She  would  not  allow  anj  warlike  equipments  by  either  party  in  her  ports  ', 
and  when  an  anntment  had  been  fitted  out  in  disguise,  and  lailed  from  Plymouth,  in 
lupport  of  the  claims  of  Donna  Maria,  England  sent  a  naral  force,  and  actually  inter- 
cepted the  Fortugneie  armament  in  its  destination  to  the  Island  of  Terceln. 

Ifi)  The  Twee  Oehroedera,  8  C.  Bob.  386. 
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neutral  state  if  it  grants  a  passive  to  belligerent  troopBi  though 
iDConvenience  may  thereby  ensue  to  the  adverse  belligerent.  It 
is  a  matter  testing  in  the  sound  discretion  of  the  neutral  power, 
who  may  giant  or  withhold  the  permission,  without  any  breach 
of  neutrality,  (c) '  No  belligerent  power  can  claim  the  right  of 
pass;^  through  a  neutral  territory,  unless  founded  upon  a  pre- 
vious treaty ;  and  it  cannot  be  granted  by  a  neutral,  where  there 
is  no  antecedent  treaty,  unless  an  equality  of  privil^e  be  allowed 
to  both  belligerents.  This  is  the  reasonable  and  just  rule  to  be 
deduced  from  the  opinions  of  jurists  and  the  conventional  law  of 
modem  nations,  (d) 

*  Bynkersboek  (a)  makes  one  exception  to  the  gener^  *  120 
inviolability  of  neutral  territory,  and  supposes  that  if  an 
enemy  be  attacked  on  hostile  ground,  or  in  the  open  sea,  and  flee 
within  the  jurisdiction  of  a  neutral  state,  the  victor  may  pursue 
him  dumfertU  opta,  and  seize  his  prize  within  the  neutral  state. 
He  rests  his  opinion  entirely  on  the  authority  and  practice  of  the 
Dutch,  and  admits  that  he  bad  never  seen  the  distinction  taken 
by  the  publicists,  or  in  the  practice  of  nations.  It  appears,  how- 
ever, that  Casaregis,  and  several  other  foreign  jurists  mentioned 
by  Azuni,  (i)  held  a  similar  doctrine.  But  D'Abren,  Valin, 
Emerigon,  Yattel,  Azuni,  and  others  maintain  the  sounder  doc- 
trine, that  when  the  flying  enemy  has  entered  neutral  territory, 
he  is  placed  immediately  under  the  protection  of  the  neutral 
power.  The  same  broad  principle  that  would  tolerate  a  forcible 
entrance  upon  neutral  ground  or  waters,  in  pursuit  of  the  foe, 
would  lead  the  pursuer  into  the  heart  of  a  commercial  port. 
There  is  no  exception  to  the  rule  that  every  voluntary  entrance 
into  neutral  territory,  with  hostile  purposes,  ia  absolutely  unlaw- 
ful, (e)    The  neutral  border  mast  not  be  used  as  a  shelter  for 

(e)  Qn>diu,b.  2,&2,«ecl8.n.4;  Vkttel,  b.  S,  c  T,  mc.  110,123,  12T;  Sir  WU- 
liftm  Scott,  S  C.  Bob.  8B8. 

Id)  Grotliii,  b.  8,  c.  7,  lec  2,  S ;  Tattel,  b.  S,  e.  T,  kc  126 ;  Humln^i  Commen- 
tMiM,  1S2-18S.  Within  a  tew  jeara  after  the  expulaioo  of  the  Tarqniiu,  the  Bomant, 
under  tbe  aoipicei  ot  the  corunl  Spuriai  Caulua,  concluded  a  league  oith  the  thirty 
dtiet  or  lUtet  of  Latlam ;  and  one  article  wa*.  that  neither  p«rt;  thoold  give  to  eadi 
olher't  CDemlM  a  paMage  tlirough  their  land*.  DionysiWib.  6,mc.96;  Nlebuhr't 
Hiitorr  of  Rome,  ii.  38. 

<a)  Q.  J.  Pnb.  b.  1,  c.  8.  (A)  Maritim*  Law.  iL  223.  ed.  N.  T. 

(c)  VBtlel,b.3,c.T,  KC.1B3:  1  EmerigoD,  Traill  dei  Am.  449;  Aznni,  ii.  22S.    It 

1  Jate,  117,  n.  1 ;  Hittwiciu,  Ink  Law,  US.  IN. 

[188] 


n,g:,.-,.dM,G00glc 


*  121  0?  IBB  LAW   OP  NAIIOHS.  [PaBT  L 

making  prepantiona  to  renew  the  attack ;  aod  though  the  Qen- 
tral  is  not  obliged  to  refuse  a  paasage  and  safety  to  the  punning 
party,  he  ought  to  cause  him  to  depart  us  soon  as  poa^ble,  and 
not  permit  him  to  lie  by  and  watch  his  opportunity  for  further 
contest.  This  would  be  making  the  neutral  country  directly 
auxUiary  to  the  war,  and  to  the  comfort  and  support  of  one 
party.  In  the  oase  of  the  Anna,  (d)  Sir  William  Scott  was  in- 
clined  to  ^ree  with  Bynkershoek  to  this  extent,  that  if  a  veBsel 
refused  to  submit  to  visitation  and  search,  and  fled  within  neu- 
tral territory,  to  places  which  were  uninhabited,  like  the 

*  121   little  mud  islands  before  the  *  mouth  of  the  Mississippi, 

and  the  cruiser,  without  iujuiy  or  annoyance  to  any  per- 
son, should  quietly  take  posBeeaion  of  his  prey,  he  would  not 
stretch  the  point  so  far,  on  that  account  only,  as  to  hold  the  cap- 
ture illegal.  But  in  this,  as  well  as  in  every  other  case  of  the 
like  kind,  there  is,  in  ftriato  Jure,  a  violation  of  neutral  jurisdiction, 
and  the  neutral  power  would  have  a  right  to  insist  on  a  restontr 
tjon  of  the  property.  It  was  observed  by  the  same  high  antfaot- 
ity,  in  another  oase,  depending  on  a  claim  of  territory,  (a)  "  that 
when  the  fact  is  established,  it  overrules  every  other  considera- 
tion. The  capture  is  dooe  away  ;  the  proper^  must  be  restored, 
notwithstanding  it  may  actually  belong  to  the  enemy." 

A  neutral  has  no  right  to  inquire  into  the  validity  of  a  cap- 
ture, except  in  cases  in  which  the  rights  of  neutral  jurisdiction 
were  violated ;  and,  in  such  cases,  the  neutral  power  will  restore 
the  property,  if  found  in  the  hands  of  the  offender,  and  within 
its  jurisdiction,  regardless  of  any  sentence  of  oondemnatiou  by  a 
court  of  a  belligerent  captor.  (6)  It  belongs  solely  to  the  neu- 
tral government  to  raise  the  objection  to  a  capture  and  title, 
founded  on  the  violation  of  neutral  rights.  The  adverse  bel- 
ligerent has  no  right  to  complain  when  the  prize  is  duly  libelled 

«u  observed  bj  the  American  Secretary  of  State  (Hr.  Webtier),  ia  tUe  diplomatic 
correapondence  betweeo  him  ■nd  tbe  Britiih  oiiiiitler  {Lord  A«hburton},  relatiie  to 
the  c&ae  of  the  tteamboat  Caroline,  on  the  Canadian  border,  and  seemingljr  admitted 
by  Lord  A«hburton,  that,  to  justify  a  hostile  entrance  upon  nentral  teniloiy,  there 
must  euat  a  nec-eMity  of  self-defence,  instant,  orerwhelnung,  iMving  no  chotee  of 
means,  and  no  moment  for  deliberation. 

(rf)  6  C.  Rob.  373, 886,  d. 

(a)  The  Tro*  Anna  Catharina,  5  C.  Rob.  15. 

(£)  Tlie  Arroganie  Barcelones,  T  Wheaton,  496 ;  The  Anstrlan  Ordinance  cf  Hen- 
iraUty,  August  T,  1606,  art.  IS;  [a  Amlatad  de  Ebm,  6  Wbeaton,  39a 
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before  ft  competent  coart  (c)  If  any  complaint  is  to  be  made 
on  the  part  of  the  captared,  it  must  be  by  his  gOTemment  to  the 
nentral  gOTetnment,  fot  a  fraudulent,  or  unworthy,  or  unneces- 
sary Bubmiaaion  to  a  violation  of  its  territory,  and  such  submis- 
uon  will  naturally  provoke  retaliation.'  Id  ihe  case  of  prizes 
brought  within  a  neutral  port,  the  neutral  sovereign  exer- 
cises jurisdiction  so  £u  as  to  restore  the  property  of  its 
*  own  sabjecta,  illegally  captured  i  and  this  is  done,  says  *  122 
Valia,  (a)  by  way  of  compensation  for  the  asylum  granted 
to  the  captor  and  his  prize.  It  has  been  held,  in  this  country, 
that  foreign  ships,  oftending  against  our  laws,  within  our  juris- 
diction, may  he  pursued  and  seized  upon  the  ocean,  and  right- 
fully brought  into  our  ports  for  adjudication.  (6} ' 

The  government  of  the  United  States  was  warranted  by  the 
law  and  practice  of  nations,  in  the  declarations  made  in  1199,  of 
the  rules  of  neutrality,  which  were  particularly  recc^nized  as 
necessary  to  be  observed  by  the  bell^erent  powers,  in  their  inter- 
course with  this  country,  (c)  These  rules  were,  that  the  original 
arming  or  equipping  of  vessels  in  our  ports,  by  any  of  the  powers 

(e)  Cue  of  the  EtrusL-o,  3  C.  Bob.  162,  note ;  [ante,  117,  n.  1.] 
jo)  Comm.  iL  374. 

(i)  The  MarUimA  Flora,  11  Whe«toii,  4S. 

(c)  Vattel,  b.  3,  lec.  101;  Wolflua,  tx.  1174;  Aiutriftn  Ordiuuice  of  HentnUtj, 
An^Dit  7, 180S  i  Conn  de  Droit  Public,  par  M.  nnhelroFerrein,  ii.  44-47. 

I  dnCc,  117,  n.  1 ;  Hiiloriciu,  Int.  Law,  both  gave  opinioiu  that  the  Mizure,  ta 

169.  It  irai  not  belligerent,  and  aa  the  vntel 

'  la  JoDe,  1867,  the  CaglUrl,  a  Ssrdl-  was  not  under  the  iiuplcion  of  a  plniti- 
nlaa  mail  neMner,  plying  Iwlweca  Gohm  val  condliloii,  wa*  illegal,  and  diat  the 
and  Tunli,  wa«  aeixed  hj  aimed  men  and  prlTUege  of  the  flag  waa  the  priTJlege  of 
directed  to  a  imall  iiland  where  were  con-  the  Mate.  June  6,  1866,  the  CaglJail  and 
fined  tome  Neapolitan  priaonera.  These  crew  were  given  np  to  the  Britith  goT- 
were  releaaed  and  taken  on  board,  and  emment,  upon  their  eameit  remon- 
the  Teaael  waa  direeted  to  tbe  «oaat  of  itrancea,  and  bf  them  reatored  to  Sar- 
Naple*.  There  tbe  armed  men  and  tbe  dinia.  The  Neapolitan  appellate  court 
released  prlEonen  landed,  with  the  Intent  afterward  pronounced  tbe  Mitore  right- 
to  promote  an  insurrection,  and  abaa-  ful,  on  the  ground  that  the  Teasel  bad 
doned  the  reasel.  The  matter  at  once  been  engaged  in  mixed  acts  of  war  and 
•et  Mil  for  NaplM  under  the  Sardinian  piracy,  with  the  fanlt  of  the  master  and 
fbg,  bat  waa  oaptared  by  a  Neapolitan  crew.  Ann.  Beg.  1866,  pp.  63,  161 ; 
craiter  on  the  high  seaa.  The  prize  court  Wheat  Dana's  note  240 ;  Wheat.  Law- 
at  Naplet  condemned  the  Teasel,  and  the  rence't  note  84;  Dr.  Abdy  (Kent,  831, 
goTernment  held  the  nuiter  and  crew,  332}  thinks  tbl«  qoaliSea  tbe  caaa  of  the 
Inclnding  two  Englishmen,  at  pritcmen  w.TJann.  Flora, 
of  war.    Dr.  Twiai  and  Dr.  PhiUimoro 
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at  war,  for  military  service,  was  unlawful  j  and  no  such  vessel 
was  entitled  to  an  asylum  in  our  ports.  The  equipment  by  them 
of  government  vessels  of  war,  in  matters  which,  if  done  to  other 
vessels,  would  be  applicable  equally  to  commerce  or  war,  was 
lawful.  The  equipment  by  them  of  vessels  fitted  for  merchandise 
and  war,  and  applicable  to  either,  was  lawful ;  but  if  it  were  of 
a  nature  solely  applicable  to  war,  it  was  unlawful.  And  if  the 
armed  vessel  of  one  nation  should  depart  from  our  jurisdiction, 
no  armed  vessel,  being  within  the  aame,  and  belonging  to  an 
adverse  belligerent  power,  should  depart  until  twenty-four  hours 
after  tbe  former,  without  being  deemed  to  have  violated  the  law 
of  nations,  (d)  Congress  have  repeatedly,  by  statute,  made  suit- 
able provision  for  the  support  and  due  observance  of  similar  rules 
of  neutrality,  and  given  sanction  to  the  principle  of  tliem, 

*  128   as  being  *  founded  in  the  universal  law  of  nations.     It  is 

declared  to  be  a  misdemeanor  for  any  citizen  of  the  United 
Statest  within  the  territory  or  jurisdiction  thereof,  to  accept  and 
exercise  a  commission  to  serve  a  foreign  prince,  state,  colony,  dis- 
trict, or  people,  in  war,  by  land  or  by  sea,  (gainst  any  prince,  state, 
colony,  district,  or  people,  with  whom  the  United  States  are  at 
peace ;  or  for  any  person,  except  a  subject  or  citizen  of  any  for- 
eign prince,  state,  colony,  district,  or  people,  transiently  within 
the  United  States,  on  board  of  any  foreign  armed  vessel,  within 
the  territory  or  jurisdiction  of  the  United  States  to  enlist  or  enter 
himself,  or  hire  or  retain  another  person  to  enlist  or  enter  himself, 
or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States, 
with  intent  to  be  enlisted  or  entered  in  the  service  of  any  foreign 
prince,  state,  colony,  district,  or  people,  as  a  soldier,  or  mariner, 
or  seaman ;  or  to  fit  out  and  arm,  or  to  increase  or  augment  the 
force  of  any  armed  vessel,  with  intent  that  such  vessel  be  em- 
ployed in  the  service  of  any  foreign  power  at  war  with  another 
power  with  whom  we  are  at  peace  ;  or  to  begin,  or  set  on  foot,  or 
provide,  or  prepare  the  means  for  any  military  expedition  or  entei^ 
prise,  to  be  carried  on /n»n  thence  against  the  territory  or  domin- 
ions  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people  with  whom  we  are  at  peace ;  or  to  hire  or  enlist  troops  or 

(if)  Initmctlon)  to  the  CoIlGcton  ot  the  Cuitoni*,  Angrut  4, 1793.    Hr.  Jeffer- 
•on'i  Letter*  to  M .  Qenet,  of  6th  and  17Eh  Jane,  1T93 ;  hit  Letter  to  Mr.  Horrii,  ot 
16th  Anguit,  ITOSi  Hr.  Pickerinir'i  Letter  to  Mr.  PiDckaey,  Jumai?  16,  1797 ;  hi* 
Letter  to  M.  Adet,  Juiiurj  30, 1796.     [Pol,  IM,  n.  l.J 
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aeamen  for  foreign  military  or  naval  aervice ;  or  to  be  ooncemed 
in  fitting  out  any  vessel  to  cruise  or  commit  hostilities  in  foreign 
service  against  a  nation  at  peace  with  us ;  and  the  vessel,  in  this 
latter  case,  is  made  subject  to  forfeiture.  The  President  of  the 
United  States  is  also  authorized  to  employ  force  to  compel  any 
foreign  vessel  to  depart,  which,  by  the  law  of  nations,  or  by  treaty, 
ought  not  to  remain  within  the  United  States,  and  to  employ  the 
public  force  generally  in  enforcing  the  observance  of  the  duties 
of  neutrality  prescribed  by  law.  (a)  '    In  the  case  of  the  Santit- 

(o)  AcU  of  CoDgraM  of  6ch  June,  17M,  and  20th  April,  1618,  c.  83.  By  an  act  of 
CaDgmi  ol  Uuch  10,  1338,  c.  31,  the  provliioDB  of  the  act  of  IBIS  were  enlnrged 
mnd  applied  to  anj  militarj  expedition  or  enterprise  agaiuiit  the  tenitorj  of  any 
foreign  prince  or  «tate,  or  of  anj  colony,  dUtrict,  or  people,  conterminom  with  the 
Uoiied  Stales,  and  with  whom  the;  are  at  peace.  Oieat  Britain,  bj*  act  of  Pariia- 
■neot  of  GO  0«o.  ID.,  called  tiie  Foreign  EnliatmeDt  Act,  in  like  manaer  prohibited 
eolUtmenta  and  eqaipment*  within  the  king*!  doiniiiioiM,  for  warlike  purpoiei  in 
foreign  atatea. 

1  United  Statei  u.  Eaziniki,  2  Spragne,  the  departure  from  ita  Jariidiction  of  any 

7 ;   18  Law  Rep.   2M ;   T  Op.  AtL-Oen.  Teuel  intended  to  cnilte  or  carrf  on  war 

867  ;  anCr,  117,  n.  1.     Tbe  act  of  1688,  ai  abore,  inch  Tcsael  havliig  been  ipe- 

mentloned  in  nol«  (a),  expired  by  limlta-  ciall)'  adapted,  in  whole  or  in  part,  within 

tion  at  the  end  of  two  jean.  inch  jtuiidic^oD,  to  warlike  vae. 

Tlie  reanlt  of  the  controTeny  between  "  Secondly,  not  to  permit  or  lufler 

the  United  States  and  England  as  to  rebel  either  belligerent  to  make  lue  of  iti  port* 

prlTateen  boilt  and  fitted  out  in  English  or  waten  aa  the  baie  of  naval  operationi 

porta,  hai  bean  to  establish  prindpU*  of  against  the  other,  or  for  the  purpose  of 

dealing,  at  least  between  the  two  countries  tbe  renewal  or  augmentation  of  iDlUtaiy 

inquesiioD.whicbEDgiandhadpTeTiouslj  sappliei  or  arms,  or  the  Rcruitmeat  of 

tn^ted  did  not  belong  to  international  men. 

law,  but  depended  on  muniulpal  regula-  "  Thirdly,  to  ezerciae  due  diligence  in 

tions,  like  tbe  act  referred  to  in  the  text  its  own  ports  and  waters,  and,  at  to  all 

The  prlnciide*  aT«  embodied  in  the  follow-  persons  withio  its  jnrisdiction,  to  prermt 

ing  rule*  which  were  agreed  to  be  taken  any  violation  of  the  foregoing  obiigationi 

aa  applicable  to  the  caae  before  the  board  and  duUe*. 

ot  arUlralion  on  the  Alabama  claims;  "Her    Britannlo    Majesty   has    con»- 

bnt  tbe  proteatatioD  of  England  as  to  the  manded   her   Higfa   Commiseionen   and 

principles  in  force  at  the  time  the  daimt  Plenipotentiaries    to   declare   that    Her 

arose  ahonld  b«  noticed.  Majesty's  Government  cannot  assent  to 

"A  neutral  government  is  hound —  the  foregoing  rules  as  a   statement  of 

"First,  to  tue  due  diligence  to  pre-  principlesofintematlonallaw  which  were 

vent  the  fitting  out,  arming,  or  equipping,  in  force  at  the  time  when  the  claims  men- 

witbiDltsJurisdlction.ofanyTeasel  which  tioned  In  Article  I.  arose,  bnt  that  Her 

It  baa  reasonable  gronnd  to  believe  it  Majeity's  Government,  In  order  to  evince 

intended  to  cmlse  or  to  carry  on  war  it*  dedre  of  strengthening  the  friendlj' 

against  a  power  with  wbicli  it  is  at  peace ;  relations  between  the  two  eonntries  and 

and  also  to  nte  like  dlllgenna  to  {tfevent  of  nuking  satiefactory  provision  for  the 
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9ifna  Trinidad,  (6)  it  was  decided,  that  oaptures  made  by  a  veaoel 
80  illegally  fitted  out,  whether  a  public  or  private  armed  ship, 
were  toits,  and  that  the  original  owner  was  entitled  to  restitu- 
tion, if  the  property  was  brought  within  our  jurisdiotion ;  but 
that  an  illegal  outfit  did  not  affect  a  capture  made  after  the 
cruise,  to  which  the  outfit  had  beau  applied,  had  terminated. 
The  offence  was  deposited  with  the  voyage,  and  the  delictum 
ended  with  the  termination  of  the  cruise,  (e) 

Though  a  belligerent  vessel  may  not  enter  within  neutral  juris- 
diction for  hostile  purposes,  ehe  may,  consistently  with  a  state 
of  neutrality,  until  prohibited  by  the  neutral  power,  bring  her 

prize  into  a  neutral  port,  and  sell  it.  (d)  The  neutral 
*  124  power  is,  however,  at  liberty  *  to  re^e  this  privilege, 

provided  the  refusal  be  made,  as  the  privilege  oogbt  to 
be  granted,  to  both  parties,  or  to  neither.  The  United  States, 
while  a  neutral  power,  fi-equently  asserted  the  right  to  prohibit, 
at  discretion,  the  sale  within  their  ports  of  prizes  brought  in  by 
the  belligerents;  and  the  sale  of  French  prizes  was  allowed  as 
an  indulgence  merely,  until  it  interfered  with  the  treaty  of  Eng- 
land of  1794,  in  respect  to  prizes  made  by  privateers,  (a)     In  the 

[b)  T  WhektoD,  2B3. 

(c)  The  BMmeD  of  a  neiiCral  n&tion  nui;  serre  on  botid  of  a  commiraaJ  vcMcl 
of  >  belHgereDt  power,  or  be  emplo/ed  in  a  contrabuid  tnide  on  botrd  of  a  nentnl 
vewel,  without  being  liable  to  paniihment  penonallj,  by  the  munidpsl  lawi  of  hli 
own  country,  or  b^  the  law  of  nationi.  Opinioni  of  the  Attorney i-General  of  the 
United  States,  i.  86. 

(if)  Bjnk.  b.  1,  c.  IS ;  Yattel,  b.  3,  c.  T,  kc  132 ;  Marteot,  b.  8,  c  6,  tec.  6 ;  Hop- 
ner  b.  Appleby,  6  Maaon,  77. 

(a)  Initructioni  to  the  American  Hinittera  to  France,  July  16,  ]T9T.    Mr.  Pick- 

f  Dtnre,  agreet  that,  id  dectding  the  qnee-  Brown,  ft  Co.,  1866 ;  Monntagne  Bernard 

tloni  between  the  two  coDntriei  ariiing  on  Nentrality  of  Great  Britain  dnring  the 

out  of  those  cliimi,  the  irbitraton  ihould  American  Ciril  War,  London :  Longmana, 

Miuine  that  Her  Hajeatj'i  Goremment  1870,  Eiitoricui,  InL  Law,  151 ;    [H^ 

had  undertaken  to  act  upon  the  principle*  Int.  Law,  pt.  4,  c.  8 ;  6  BeTna  de  Droit 

•et  forth  in  theaerulei.  International,  468  and  patn'n.)    See  alio 

"  And  the  High  Contracting  Partlea  the  great  case  under  the  BritUh  act,  The 

agree  to  obterre  tbete  role*  at  between  Alexandra,  Attoraer-General  «.  SUIem, 

thenuelraa  in  future,  and  to  bring  them  London :  Eyre  ft  Spottiiwoode,  IBSB,  and 

to    the    knowledge    of    other    maritime  ktter  of  Earl  Rnaiell  to  the  Lordi  of  the 

powen,  and  to  inTlte  them  to  accede  to  Treainry,  ib.  vol.  9,  app.  L ;  i.  c.  2  Hurlit. 

them."  ft  C.  481 ;  and  a  Tery  important  cue 

For  discuMiotii  of  the  qucaUon,  lee  nndei  the  Amtriean  act,  The  Meteor, 

Wheat.    Dana'a    note    216;    Bemia    on  Boaton:  little,  Brown,  ft  Co.,  1869,  atated 

American   NeutraUt;,    BoKon:   Little,  briellr,  S  Am.  Law  Rer.  234;  lid.  40L 
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opinion  of  some  jurists,  it  is  mora  coDsistent  with  a  state  of  nea- 
tnJitj  and  the  dictates  of  true  policy  to  refuse  this  fovor ;  for  it 
must  be  very  inooayenient  to  permit  the  privateers  of  conteDding 
nations  to  assemble,  together  with  their  prizes,  in  a  neutral  port. 
The  edict  of  the  States  General  of  1656  forbade  foreign  cruisers 
to  sell  their  prizes  in  their  neutral  ports,  or  cause  them  to  be 
unladen  ;  and  the  French  Ordinance  of  the  Marine  of  1681  con- 
ttuned  the  same  prohibition,  and  that  such  vessels  should  not  con- 
tinue in  port  longer  than  twenty-four  hours,  unless  detained  by 
stress  of  weather,  (b)  The  admissiou  into  neutral  port«  of  the 
public  ships  of  the  belligerent  parties,  without  prizes,  and  under 
due  regulations,  is  considered  to  be  a  favor,  required  oa  the  prin- 
ciple of  hospitality  among  friendly  powers,  and  it  has  been  uni- 
formly conceded  on  the  part  of  the  United  States,  (e)  > 

3.  BnomT'a  Fioporty  In  ITantnl  Vawala.  —  But  neutral  ships  do 
not  afford  protection  to  enemy's  property,  and  it  may  be  seized 
if  found  on  board  of  a  neutral  vessel,  beyond  the  limits  of  the 
neutral  jurisdiction.  This  is  a  dear  and  well-settled  principle 
of  the  law  of  nations,  (i)  '    It  was  formerly  a  question  whether 

erin^i  Letten  to  H.  Adel,  Hkj  S4,  and  Norember  16,  1766.  m»  Letter  to  Mr. 
Plnckner,  JannaTj  16,  1797.  It  b  deemed  proper  «nd  wfe  for  *  neotrkl  power  to 
permit  a  prize,  brou^t  into  port  in  dietreM,  to  bt  rtpaind,  for  tbe  porpoie  of  fnrtlier 
narlgstiDn.    OpinioDi  of  the  Atlomert-Oeneral,  1.  003. 

{b)  yslln,  Coann.  11.  3T2. 

(c)  Mr.  Jeltenon'*  I«tter  to  Mr.  RuniDODd,  September  9,  17SS ;  Inttnictioai  to 
tbe  American  Commlationer*  to  Fraoce,  Jul;  15,  1797 ;  Conre  de  Droit  Fnblic,  par 
U.  Pinheiro-Ferreira,  ii.  47.  Such  public  Teiaela  are  exempt  from  the  joriadlctlait 
<rf  the  local  anthoritle*,  bqt  tliij  exemption  doei  not  extend  to  priTate  veaaeli.  Vide 
i»/hx,  IM,  note. 

((f)  Grotiu*,  1.  8,  c  6,  uc.  0 ;  Bebec.  de  Nbt.  oh  Tect  c.  3,  lec.  9;  Bynk,  ^  J. 
Pub.  c  14 ;  Loccenins,  de  Jure  Mar.  et  NaT.  b.  2,  c.  4,  iec.  2 ;  Molloj,  de  Jure  Mari- 
time, b.  1,  c  1,  «ec.  IB;  Latnpredi,  dn  Commeroe  de*  Kentrei,  «ec.  10,  II;  Tattel, 
b.  S,c.7,  Me.ll6;  Aniirer,  in  17GS,  to  the  PruMian  Memorial;  Coiunlatde  la  Her, 
p*rBaucber,ii.c.  278, 276,  aee.  1001  - 

1  Hr.  Ciuliiiig'i  opinion  in  the  case  of  Fistoje  &  Durerd;,  i.  106 ;  M.  Bernard, 

The  Sitla,  T  Op.  Att.-Oen.  122,  cootaint  HentraUty  of  Great  Britain,  c.  II,  p.  278 ; 

■noch  learning  on  tMa  luhject,  and  con-  Hoore'aKebellionRecord.liLlM;  Haal«- 

flrma  the  text  aitd  DOte  |c).  fenlUe,  L  366. 

The  tweiit7-fonr  hours  rule  seems  to        *  Pott,  126,  d.  l.xt 
hA*e  become  part  of  InlemaUoDal  law. 


xi  Hall,  Int.  Law,  pt  4,  c.  7  and  9.  adopted,  though  not  wlthovt  disMot,  t 

In  tbe  iDiUtnl  de  Droit  Inlemational,    the  effect  that- 
held  at  La.I]s7ein  18T6,  resolutions  were        L  The  role  that  eneniT'i  property  oi 
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*  125  the  neutral  *  ship,  conveTing  enemy's  property,  was  not 

liable  to  confiscation  for  that  cause.  This  was  the  old  law 
of  France,  (a)  in  cases  in  vhich  the  master  of  the  vessel  know- 
ingly took  on  board  enemy's  property ;  but  Bynkerehoek  truly 
obserres,  that  the  master's  knowledge  is  immaterial  in  this  case, 
and  that  the  rule  in  the  Roman  law,  making  the  vessel  liable  for 
the  fraudulent  act  of  the  master,  was  a  mere  fiscal  regulation,  and 
did  not  apply  ;  and  for  the  neutral  to  carry  enemy's  goods  is  DOt 
unlawful,  like  smuggling,  and  does  not  affect  the  neutral  ship,  (i) 
If  there  be  nothing  unfair  in  the  conduct  of  the  neutral  master, 
he  will  even  be  entitled  to  his  reasonable  demurrage,  and  his 
freight  for  the  canine  of  the  goods,  though  he  has  not  carried 
them  to  the  place  of  destination.  They  are  said  to  be  seized  and 
condemned,  not  ex  delicto,  but  only  ex  re.  The  capture  of  them 
by  the  enemy  is  a  delivery  to  the  person  who,  by  the  rights  of 
war,  was  substituted  for  the  owner,  (c)  Bynkershoek  (d)  thinks 
the  master  is  not  entitled  to  freight,  because  the  goods  were  not 
carried  to  the  port  of  destination,  though  he  admits  that  the 
Dutch  lawyers  and  the  Contolato  give  freight.  But  the  allow- 
ance of  fre^ht  in  that  case  baa  been  the  uniform  practice  of  the 
English  admiralty  for  near  two  centuries  past,  except  when  there 
was  some  circumstance  of  mala  fides,  or  a  departure  from  a 
strictly  proper  neutral  conduct,  (e)  The  freight  is  paid,  not  ^>ro 
rata,  but  in  totOf  because  capture -is  considered  as  delivery,  and 

the  captor  pays  the  whole  freight,  because  he  represents  his 

•  126  enemy,  by  possessing  himself  of  the  enemy's  goods  *Jure 

belli,  and  he  interrupts  the  actual  delivery  to  the  con- 
signee, (d) 

(a)  Ord.  de  la  Marine,  llv.  S,  tit.  »,  de«  Priiet,  ut.  7. 
(ft)  Bynk.  Q.  J.  Pu1>.  lib.  1.  e.  U. 
(e)  VMM.  b.  3,  c.  7,  tec  116. 
Id)  B.  ],  c.  14. 

\e)  JenkinwQ'a  DiacoiuM  In  1767,  p.  18;  The  AtUi.SG.  Bob.  SOt,  note;  Autwer 
to  the  PruwUn  HemoTUl,  176a 

(a)  The  Copenhagen,  1  C.  Bob.  289. 

board  DcuOal  vetaela  Is  ioTioUble  xaHeta    contraband  or  attempt  to  Tiolate  a  dnlj 
contraband  \»  a  part  of  the  podtlre  la<r     declared  blockade. 

of  natioDi.  S.  The  abore  rolet  not  to  apply  to 

S.  That  merchant  ibipa  and  cargoe*     Any  retteli  taking  part,  or  deetined  to 
■bould  not  be  captured  ankH  they  cany     take  part,  in  the  hoitilide*.   See  7  Reroe 
de  Droit  Inleraational,  288. 
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The  rigbt  to  take  enemy's  property  od  board  a  nentral  ship  hae 
been  much  contested  b;  particular  nations,  wbose  interests  it 
strongly  opposed.  Tbia  was  the  case  with  Prussia  in  ^e  case  of 
the  Silesia  loan,  and  with  the  Dutch  in  the  war  of  1756 ;  and 
Mr.  JenldnBon  (afterwards  Earl  of  Lirerpool)  published,  in  1757, 
a  discourse,  Tery  full  and  saUsfactoiy,  on  the  ground  of  authority 
and  usage,  in  favor  of  the  legality  of  the  right,  when  no  treaty 
intervened  to  control  it.  The  role  has  been  steadily  maintained 
by  Great  Britain.  In  France  it  has  been  fluctuating.  The  ordi- 
nance of  the  marine  of  1681  asserted  the  ancient  and  severe  rule, 
that  the  neutral  ship,  having  on  board  enemy's  property,  was  sub- 
ject to  confiscation.  The  same  rule  was  enforced  by  the  arrets 
of  1692  and  1704,  and  relaxed  by  those  of  1744  and  1778.  (6)  In 
1780  the  Empress  of  Russia  proclaimed  the  principles  of  the  Baltic 
c»de  of  neutrality,  and  declared  she  would  maintain  them  by 
force  of  arms.  One  of  the  articles  of  that  code  was,  that  *'  all 
effects  belonging  to  the  subjects  of  belligerent  powers  should  be 
looked  upon  as  free  on  board  of  neutral  ships,  except  only  such 
goods  as  Were  contraband."  The  principal  powers  of  Europe,  as 
Sweden,  Denmark,  Prussia,  Germany,  Holland,  France,  Spain, 
Portugal,  and  Naples,  and  also  these  United  States,  acceded  to  the 
Russian  principles  of  neutrality,  (c)  But  the  want  of  the  consent 
of  a  power  of  such  decided  maritime  superiority  as  that  of  Great 
Britain  was  an  insuperable  obstacle  to  the  success  of  the  Baltic 
conventional  law  of  neutrality ;  and  it  was  abandoned  in  1793  by 
the  naval  powers  of  Europe,  as  not  sanctioned  by  the  existing  law 
of  nations,  in  every  case  in  which  the  doctrines  of  that  code 
*  did  not  rest  upon  positive  compact.  During  the  whole  *  127 
course  of  the  wars  growing  out  of  the  Fi-euch  revolution, 
the  government  of  the  United  States  Eidmitted  the  English  rule 
to  be  valid,  as  the  true  and  settled  doctrine  of  international  law ; 
and  that  enemy's  property  was  liable  to  seizure  on  board  of  neu- 
tral ships,  and  to  be  confiscated  as  prize  of  war.  (a)  It  has,  how- 
ever, been  very  usual,  j^  commercial  treaties,  to  stipulate  that 
free  ships  should  make  free  goods,  contraband  of  war  always 

(i)  Talio,  Comni.  1.  8,  Ut.  9,  dM  PrisM,  art.  7. 

(c)  New  Ann.  Reg.  1780,  tit.  PabUc  Fapen,  113-120 ;  Martens,  Sammarj,  327,  ed. 
Phil. ;  Journali  of  CongreM,  vll.  68, 186. 

(o)  Mr.  JeSenon'i  Letter  to  M.  Qeaet,  July  24,  1793;  Mr.  Pickering*!  Letter  to 
Hr.  Knekney,  Januftrr  10,  1797 ;  Letter  at  Meuvt.  nnckiier,  Manhall,  and  Oerrj, 
to  the  French  KOfemnMnt,  Jannair  27, 1706. 
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excepted ;  but  aacli  atipulatione  are  to  be  considered  as  resting 
on  conventional  Itinr  merely,  and  as  exceptions  to  tbe  operatioD 
of  tbe  general  rule,  which  every  nation  not  a  party  to  tbe  stipu- 
lation i»  At  perfect  liberty  to  exact  or  surrender.  Tbe  Ottoman 
Porte  was  tbe  first  power  to  abandon  the  ancient  rule,  and  she 
stipulated,  in  her  treaty  with  France,  in  1604,  that  free  ships 
should  make  free  goods,  and  she  afterwards  consented  to  the 
same  proTision  in  her  treaty  with  Holland,  in  1612 ;  and  accord- 
ing to  Azuni,  {b)  Turkey  has,  at  all  times,  on  international  ques- 
tions, given  an  example  of  moderation  to  the  more  civilized 
powers  of  Europe. 

The  effort  made  by  the  Baltic  powers,  in  1801,  to  recall  and 
enforce  the  doctrines  of  tbe  armed  neutrality,  in  1780,  was  met, 
and  promptly  overpowered,  and  the  confederacy  dissolved  by  tbe 
nav^.power  of  England.  Kassia  gave  up  the  point,  and  by  her 
convention  with  England  of  the  17th  June,  1801,  expressly 
agreed  that  enemy's  property  was  not  to  be  protected  on  board 
of  neutral  shipe.  The  rule  has  since  been  very  generally  ac- 
quiesced in ;  and  it  was  expressly  recognized  in  tbe  Austiian 
ordinance  of  neutrality,  published  at  Vienna  the  7th  of 

*  128   August,  1803.     Its  reasons  *  and  authority  have  been  ably 

vindicated  by  English  statesmen  and  jurists,  and  particu- 
larly by  Mr.  Ward,  in  his  treatise  of  tfi«  relative  right*  and  dutiet 
of  belligerent  and  neutral  powera  in  maritime  affairt^  published 
in  1801,  and  which  exhausted  all  tbe  law  and  learning  applicable 
to  the  question,  (a)  > 

{b)  Moridme  Law  of  Europe,  il.  163.  Fluioi],iii  tut  Hiitoire  d«  la  Diplomatie 
Franfauc,  ii.  226,  ia7a,  that  it  «u  not  the  object  of  the  Ottoman  Porte,  in  the 
inalance  mentioned  in  the  text,  fo  abandon  the  ancient  rule,  and  that  it  waa  not  a 
treaty,  but  a  conceMion  to.  France  of  pririlcsei  aod  exemptioD,  from  pure  liber- 
alitr. 

(a)  Mr.  Manning,  in  hiii  Commentariei  on  tbe  Law  of  Natloni,  208-214,  baa  di*- 
ciueed  tfae  qnettion,  whether  "  free  ahipi  make  free  goods,"  qoite  at  large,  and  witb 

'  On  the  breaking  ont  of  the  war  with  not  forego  the  right  of  teiiing  article* 
Ruuia  In  1864,  aa  the  combined  fffect  of  contrabaKd  of  war,  and  of  prerenting 
the  Engliih  principle  that  enemr'a  goods  neutrala  from  bearing  the  enemj's  de- 
an Dentral  veMels  are  good  prize,  and  the  apatche«,orfrombTealdngeHectireblock- 
Frencb  doctrine  that  neutral  good*'  on  adei,  thej  would  "  waire  th«  r^bt  of 
enemy'i  reuela  are  ao,  would  have  been  aeiiing  enemy'a  proper^  laden  on  board 
to  altnott  put  an  end  to  neatral  com.  a  neutral  resiel,  unleai  it  be  contraband 
merce,  the  English  and  French  gorem-  of  war."  Neither  was  It  Intended  "lo 
menti  declared  that  although  they  could  claim  the  confiacatloa  of  neutral  ^op- 
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4.  Nttntntl  FropartT  In  kh  Baamy'a  TmboL  —  It  is  also  a  principle 
of  the  law  of  nations  relative  to  neutral  rights  that  the  effects 
of  neutrals,  fonnd  on  board  of  enemy's  vessels,  shall  be  free ; 
and  it  is  a  right  as  fullj  and  fii-mly  settled  as  the  other,  though, 
like  that,  it  id  often  changed  by  positive  agreement.  (&)  The 
principle  is  to  be  met  with  in  the  Contolato  del  Mare,  and  the 
property  of  the  neutral  is  to  be  restored  without  any  compensa- 
tion for  detention,  and  the  other  necessary  inconveniences  inci* 
dent  to  the  cloture.  The  former  ordinances  of  France,  of  1543, 
1585,  and  1681,  declared  such  goods  to  be  lawful  prize ;  and 
Valin  (e)  justifies  the  ordinances,  on  the  ground  that  the  neatittl, 
by  putting  his  property  on  board  of  an  enemy's  vessel,  fovors 
the  enemy's  commerce,  and  agrees  to  abide  the  fate  of  the  ves- 
sel. But  it  is  fully  and  eatasfaotorily  shown,  by  the  whole  cur- 
rent of  modem  authority,  that  the  neutxal  has  a  perfect  right  to 
avail  himself  of  the  vessel  of  his  friend,  to  transpoii;  his  prop- 
great  atrenKth  al  reuoning;.  He  Tindicales  the  belligerent  right  agaliut  tlie  doctrine 
of  the  Baltic  power*,  upon  iolid  princlplei,  and  upon  the  aulhoritj  of  the  Conaolato 
del  Mare,  and  of  the  mott  eminent  European  Juigti  who  have  writlea  od  the  law  of 
nationi  within  the  latt  two  centimei.  The  principal  anthoritie*  hare  been  alnadjr 
referred  to,  at  pages  121,  126,  a.  [tt  Kq.\.  Sir.  Manning  alio  ciaminei  the  qnestion, 
on  the  authority  of  the  cunamaiy  and  conrentional  law  of  nationi,  hy  a  review  of  a 
•Dcceulon  of  treatie*  between  Duropean  powen,  from  Che  year  ISfil  to  the  present 
times.  Tlie  resnlt  li,  that  there  ii  nothing  like  ijatem  or  conilttencj  of  principle  in 
the  conTendonal  law  of  Europe.  The  belligerent  rule  haa  been  alternately  adopted 
and  rejected,  and  qualified  with  infinite  vicistitude,  and  so  a*  to  leare  the  rule,  as  a 
general  and  lettled  principle  of  international  taw,  when  not  diatorbed  by  positire 
•tlpDlations,  in  fall  force.    Comm.  241-280. 

(£)  Grotins,b.  S,  c.  Sand  10;  Bynk.  c.  13;  Vattel,  b.  8,  c.  T,  sec.  118;  Answer  to 
the  Pnisaian  Memorial,  1753;  Mr.  Jefferson'*  Letter  to  M.  Genet,  July  24, 1T9S; 
Mr.  Pickering's  Letter  to  Mr.  Pinckney,  January  10,  1197. 

(e)  Comm.  b.  8,  tit  9,  det  Prises,  art  7. 

erty,  not  being  contraband  of  war,  found  of  war,  are  not  liaUe  Ut  capture  nnder 

on  board  enemy's  ships."    Spinks,  £c.  ft  enemy's  flag."    Ann.  Beg.  1866,  p.  221 ; 

Ad.  B.  app.  i.  No.  1,  and  Order  In  Comi.  Piitoye  ft  DDverdy,  ii.  GOT ;  ib.  L  387  (tit. 

dl  of  April  16,  1364,  ib.  U.  No.  8 ;  Ann.  vi.  c.  2) ;  Wheat.  I^wrence's  note  193. 

Beg.  1854,   p.  210;   Wheat  Lawrence's  See  Treaty  of  United  States  with  Russia, 

note  228;   Wheat.  Daua's  note  223;  1  July  22,  1854,10  Stat  L.  216;  and  the 

Fistoye  ft  Duverdy,  819  et  ng.  (tit.  ri.  treaties   11   St   at  L.   807;   996;  12  id. 

c.l);£dinbQrgh1teTlew,July,1861.    By  IOCS,  1012;   16  id.  478,  461,  ftc.    TheK 

the  declaration  of  principles  of  the  Con-  principles  were  applied  as  embodying  the 

greas  of  Paris,  April  IS,  1866,  "  The  nen-  traditional  policy  ot  the  United  States 

tral  flag  coTers  enemy's  goods,  with  the  during  the  war  of  the  rebellion.    Dip. 

exception  of  conlTabaDd  of  war.    Neutral  Corr.  1661,  pp.  44, 148,  191,  261. 
goods,  with  the  exception  of  contraband 
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erty;  and  Bynkeraboek  has  devoted  an  entire  chapter  to  the 
vindication  of  the  justice  and  equity  of  the  right,  (d) 

The  two  distinct  propositions,  that  enemy's  goods  found  on 

board  a  neutral  ship  may  lawfully  be  seized   as  prize   of  war, 

and  that  the  goods  of  a  neutral  found  on  board  of  an 

*  129    *  enemy's  vessel  were  to  be  restored,  have  been  explicitly 

incorporated  into  the  jurisprudence  of  the  United  States, 
and  declared  by  the  Supreme  Court  (a)  to  be  founded  in  the  law 
of  nattoQs.  The  rule,  as  it  was  observed  by  tbe  court,  rested  on 
the  simple  and  intelligible  principle,  that  war  gave  a  full  right  to 
capture  the  goods  of  an  enemy,  but  gave  no  right  to  capture  the 
goods  of  a  friend.  The  neutral  flag  constituted  no  protection  to 
enemy's  property,  and  the  belligerent  flag  communicated  no  hos- 
tile character  to  neutral  property.  The  character  of  the  property 
depended  upon  the  fact  of  ownership,  and  not  upon  the  charac- 
ter of  the  vehicle  in  which  it  was  found.  After  vindicating  the 
simplicity  and  justice  of  the  original  rule  of  the  law  of  nations 
against  the  speculations  of  modem  theorists,  and  the  ultima  ratio 
of  the  armed  neutrality,  which  attempted  to  effect  by  force  a 
revolution  in  the  law  of  nations,  the  court  stated  that  nations 
have  changed  this  simple  and  natural  principle  of  public  law,  by 
conventions  between  themselves,  in  whole  or  in  part,  as  they 
believed  it  to  be  for  their  interest ;  but  the  one  proposition,  that 
free  ships  should  make  free  goods,  did  not  necessarily  imply  the 
converse  proposition,  that  enemy's  ships  should  make  enemy's 
goods.  If  a  treaty  establish  the  one  proposition,  and  was  silent 
as  to  the  other,  the  other  stood  precisely  as  if  there  had  been 
no  stipulation,  and  upon  the  ancient  rule.  The  stipulation  that 
neutral  bottoms  should  make  neutral  goods  was  a  concession 
made  by  the  belligerent  to  the  neutral,  and  it  gave  to  the  neutral 
flag  a  capacity  not  given  to  it  by  the  law  of  nations.  On  the 
other  hand,  the  stipulation  subjecting  neutral  property  found  in 
the  vessel  of  an  enemy  to  condemnation  as  prize  of  war  was  a 
concession  made  by  the  neutral  to  the  belligerent,  and  took  from 

the  neutral  a  privilege  he  possessed  under  the  law  of  na- 

*  130  tiona  ;  but  neither  reason  nor  practice  *  rendered  the  two 

(d)  ComnUt  de  h  Her,  par  Boucher,  il.  c.  276,  tec.  1012, 1013 ;  Beinecdna,  de 
NaT.  Ob.  Vect.  c  2,  tec.  S;  Opera,  li.  pt.  1,  819-866;  Vattel,  b.  8,  c.  7,  aec  U0: 
B7nk.  c.  IS. 

(a)  The  Nervlde,  9  Craocb,  888. 
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CODcessions  so  mdisaolnble,  that  the  one  coald  not  exist  without 
the  other.  It  rested  entirely  in  the  discretioD  of  the  contraot- 
isg  parties,  whether  either  or  both  should  be  granted.  The  two 
piopositions  are  distinct  and  independent  of  ench  other,  and  they 
have  frequently  been  kept  distinct  by  treaties,  which  atipnlated 
for  the  one  and  not  for  the  other,  (a) 

The  goTemment  of  the  United  States,  in  their  negotiations 
with  the  republics  in  South  America,  have  pressed  very  earnestly 
for  the  introduction  and  establishment  of  the  principle  of  the 
Baltic  code  of  1780,  that  the  friendly  flag  should  cover  the 
cargo;  and  this  principle  was  incorporated  into  the  treaty  be- 
tween the  United  States  and  Colombia,  in  1825,  and  into  the 
treaty  of  navigation  and  commerce  between  the  United  States 
and  the  Republic  of  Chili,  in  1832.  (6)  The  introduction  of 
those  new  repablios  into  the  great  community  of  civilized  nur 
tions  has  justly  been  deemed  a  very  favorable  opportunity  to 
inculcate  and  establish,  under  their  sanction,  more  enlaced  and 
liberal  doctrines  on  the  sahjeot  of  national  rights.  It  has  been 
the  desire  of  our  government  to  obtain  the  recognition  of  the 
fundamental  principles,  consecrated  by  the  treaty  with  Prussia, 
in  1785,  relative  to  the  perfect  equality  and  reciprocity  of  com- 
mercial rights  between  nations ;  the  abolition  of  private  war 
upon  the  ocean ;  and  the  enlai^ement  of  the  privileges  of  neu- 
tral commerce.  The  rule  of  public  law,  that  the  property  of  an 
enemy  is  liable  to  capture  in  the  vessel  of  a  friend,  is  now  de- 
clared, on  the  part  of  our  government,  to  have  no  foundation 
in  natural  right;  and  that  the  usage  rests  entirely  on  force. 
Though  the  high  seaa  are  a  general  jurisdiction,  common  to  all, 
yet  each  nation  has  a  special  jurisdiction  over  its  own  vessels ; 
and  all  the  maritime  nations  of  modern  Europe  have,  at  times, 

(a)  The  Cygnet,  2  Dods.  S99,  8.  p. 

{6)  It  wu  Mipulated  in  thoH  American  treatle*  that,  u  between  the  parties,  free 
thipB  thould  give  freedom  to  goodi,  —  that  the  flag  ihould  coTer  the  cargo  eran  ot 
enemlea,  contmband  goodi  excepted,  and  ihonld  alio  caver  tlie  penong,  tboiig:h 
enemies,  anieis  they  were  offlcen  or  aoldien  in  actual  aerrice.  But  tile  proTisian 
wai  only  to  apply  to  those  powen  who  recognized  the  principle ;  and  nentral  prop- 
erty fonnd  on  board  enemy's  Tesseli  were  [was],  under  the  abore  stipulation,  liable 
to  captnre.  If,  howeTcr,  the  nentral  flag  did  not  protect  enemy's  property,  then  tlie 
goods  of  a  neatral  on  board  of  an  enemy's  Tessel  were  to  be  free.  Treaty  witli 
Colombia,  art.  12, 13;  Treaty  with  Cbiil,  art.  12, 18;  Treaty  with  VeneineU,  art  15; 
Treaty  with  the  Pem-BoliTian  Coofederation,  art.  11, 12  i  Treaty  with  Ecuador,  in 
1889,  art.  15. 
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acceded  to  the  principle,  that  the  property  of  an  enemy  should 
be  protected  in  the  vessel  of  a  friend.    No  neutial  nation,  it  is 

said,  is  bound  to  submit  to  the  usage ;  and  the  neutral 
*131   may  have 'yielded   at  one   time   to   the   uai^,  without 

sacrificing  the  right  to  vindicate,  by  force,  the  secarity  of 
the  neutral  flag  at  another.  The  neutral  right  to  cover  enemy's 
property  is  conceded  to  he  subject  to  this  qualification  :  that  a 
belligerent  nation  may  jastly  refuse  to  neutrals  the  benefit  of 
this  principle,  unless  it  be  conceded  also  by  the  enemy  of  the 
belligerent  to  the  same  neutral  flag,  (a) 

But  whatever  may  be  the  utility  or  reasonableness  of  the  neu- 
tral claim,  under  such  a  qualification,  I  should  apprehend  the  bel- 
ligerent right  to  be  DO  longer  an  open  question ;  and  that  the 
authority  and  usi^  on  which  that  right  rests  in  Europe,  and  the 
long,  explicit,  and  authoritative  admission  of  it  by  this  country, 
have  concluded  us  from  making  it  a  subject  of  controversy  ;  and 
that  we  are  bound,  in  truth  and  justice,  to  submit  to  its  regular 
exercise,  in  every  case,  and  with  every  belligerent  power  who 
does  not  freely  renounce  it. 

It  has  been  a  matter  of  discussion,  whether  the  captor  of  the 
enemy's  vessel  be  entitled  to  freight  from  the  owner  of  the  neu- 
tral goods  found  on  board,  and  restored.  Under  certtun  circum- 
stances, the  captor  has  been  considered  to  he  entitled  to  freight, 
even  though  the  goods  wei-e  carried  to  the  claimant's  own  coun- 
try, and  restored :  and  he  clearly  is  entitled  to  freight,  if  he  per- 
forms the  voyt^e,  and  carries  the  goods  to  the  port  of  original 
destination.  In  no  other  case  is  freight  due  to  the  captor;  and 
the  doctrine  of  pro  rata  freight  is  entirely  rejected,  because  it 
would  involve  a  prize  court  in  a  labyrinth  of  minute  inquiries  and 
considerations,  in  the  endeavor  to  ascertain,  in  every  case,  the 
balance  of  advantage  or  disadvantage  which  an  interruption  and 
loss  of  the  original  voyage,  by  capture,  might  have  produced  to 

the  owner  of  the  goods.  (J) 

*  132        *  In  the  case  of  the  Neretde,  (a)  the  Supreme  Court 

of  the  United  States  carried  the  principle  of  immunity  of 
neutral  property  on  board  an  enemy's  vessel  to  the  extent  of 

(a)  Letter  of  Hr.  Adami,  Secretarj  of  State,  to  Mr  Andenon,  2Tth  Majr,  1623 ; 
Pmident'a  Mearage  to  the  Senate,  of  SBth  December,  Ifflfi,  and  to  the  Home  of 
Bepretentatlvei,  March  1&,  1826. 

(ft)  Bynk-Q.  J.Pub.  b.  1.  C.18;  The  Fortuna.  4C.  Bob.  278;  The  Diana,  6  C 
Rob.  07 ;  Trow  Anntf  Catharina,  6  C.  Bob.  369.  (a)  0  CraDcb,  888. 
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alloviDg  it  to  be  laden  on  board  an  armed  belligerent  cruiser ; 
and  it  was  held  that  the  goods  did  not  lose  their  neutral  charac- 
ter, not  even  in  consequence  of  resistance  made  by  the  armed 
vessel,  provided  the  neutral  did  not  aid  in  such  Brmament  or 
resistance,  notwithstanding  he  had  chartered  the  whole  vessel, 
and  was  on  board  at  the  time  of  the  resistance.  The  act  of  arm- 
ing was  the  act  of  the  belligerent  party,  and  the  neutral  goods 
did  not  contribute  to  the  armament,  further  thaii  the  freight, 
which  would  be  paid  if  the  vessel  was  unarmed ;  and  neither  the 
goods  nor  the  neutral  owner  were  chargeable  for  the  hostile  acts 
of  the  belligerent  vessel,  if  the  neutral  took  no  part  in  the  resist- 
ance. A  contemporary  decision  of  an  opposite  character,  on  the 
same  point,  was  made  by  the  English  High  Court  of  Admiralty 
in  the  case  of  the  Fanny  ;  (i)  and  it  was  there  observed  that  a 
neutral  subject  was  at  liberty  to  put  bis  goods  on  board  the 
merchant  vessel  of  a  belligerent;  but  if  he  placed  tbem  on  board 
an  armed  belligerent  ship,  be  showed  an  intention  to  resist  visi* 
tation  and  search,  by  means  of  the  association,  and,  so  far  as  lie 
does  this,  be  was  presumed  to  adhere  to  the  enemy,  and  to  with- 
draw himself  irom  his  protection  of  neutrality.  If  a  neutral 
chooses  to  take  the  protection  of  a  hostile  force,  instead  of  his 
own  neutral  character,  he  must  take  (it  was  observed)  the  incon- 
venience with  the  convenience,  and  his  property  would,  upon 
just  and  sound  principles,  be  liable  to  condemnation  atong  with 
the  belligerent  vessel. 

The  question  decided  in  the  case  of  the  Iferetde  is  a  very 
important  one  in  prize  law,  and  of  infinite  importance  in  its  prac- 
tical results ;  and  it  is  to  be  regretted  that  the  decisions  of 
two  codrts  of  the  highest  character,  on  such  a  point, 
•  should  have  been  in  direct  contradiction  to  each  other.  •  188 
The  same  point  afterwards  arose,  and  was  again  argued, 
and  the  former  decision  repeated  in  the  case  of  the  Atalanta.  (a) 
It  was  observed,  in  this  latter  case,  that  the  rule  with  us  was 
correct  in  principle,  and  the  most  liberal  and  honorable  to  the 
jurisprudence  of  this  country.  The  question  may,  therefore,  be 
considered  here  as  at  rest,  and  as  having  received  the  most  au- 
thoritative decision  that  can  be  rendered  by  any  judicial  tribunal 
on  this  side  of  the  Atlantic. 

(b)  1  Dodi.  U8.  (o)  B  WhHtoD,  409. 
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LECTURE    Vn, 

Ot  BEBTBICTIONB  UPOK  SVnTRAL  TRADE. 

Tbb  principal  lestriction  wbich  the  law  of  nstioiu  imposes  on 
the  trade  of  neutrals  is  the  ptohibition  to  famish  the  belligerent 
partieB  with  warlike  stores  and  other  articles  which  are  directly 
auxiliary  to  warlike  purposes.  Such  goods  are  denominated  con- 
traband of  war ;  but  in  the  attempt  to  define  tJiem  the  au^ori- 
ties  vary,  or  are  deficient  in  precision,  and  the  subject  has  long 
been  a  fruitful  source  of  dispute  between  nentral  and  belligerent 
nations. 

1.  Contraband  of  "Wix. —  In  the  time  of  Grrottos,  some  persona 
contended  for  the  rigor  of  war,  and  others  for  the  freedom  of 
commerce.  As  neutral  nations  are  willing  to  seize  the  oppor- 
tunity which  war  presents  of  becoming  carriers  for  the  belliger- 
ent powers,  it  is  natural  that  they  should  desire  to  diminish  the 
list  of  contraband  as  much  as  possible.  Grotius  distinguishes  (a) 
between  things  which  are  useful  only  in  war,  as  arms  and  ammu- 
nition, and  things  which  serve  merely  for  pleasure,  and  things 
which  are  of  a  mixed  nature,  and  useful  both  in  peace  and  war. 
He  agrees  with  other  writers  in  prohibiting  neutrals  from  carry- 
ing articles  of  the  first  kind  to  the  enemy,  as  well  as  in  permit- 
ting the  second  kind  to  be  carried.  As  to  artdcles  of  tlie  third 
class,  which  are  of  indiscriminate  use  in  peace  and  war,  as  money, 
provisions,  ships,  and  naval  stores,  he  says  that  they  are  some- 
times lawful  articles  of  neutral  commerce,  and  sometimes  not ; 
and  the  question  will  depend  upon  circumstances  existing 
*186  *at  the  time.'  They  would  be  contraband  if  carried  to  a 
besieged  town,  camp,  or  port.  In  a  naval  war,  it  is  admit- 
ted that  ships  and  materials  for  ships  become  contraband,  and 


1  Tbe  PeteihoS,  6  Wall.  28,  68 ;  H.  o.    tit.  tI.  c  2,  |  8,  p.  803.    [See,  BeneraUr, 
BUtchf ,  Fr.  468 ;  Piatoye  tb  DnTerd;,  1. 1    Ball,  lot  I«t,  pt  4,  c.  6  and  6.) 
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horses  and  saddles  may  be  iuoluded.  (a)  Yattel  speaks  with 
some  want  of  preoiaion,  and  only  Bays,  in  general  terms,  (h)  that 
commodities  particularly  used  in  war  are  contraband,  such  as 
arms,  military  and  naval  atores,  timber,  horses,  and  even  pro- 
▼iuons,  in  certain  junctures,  when  there  are  hopes  of  reducing 
the  enemy  by  famine,  Locceniua,  (c)  and  some  other  authorities 
referred  to  by  Yalin,  consider  prorisionB  as  genei-aUy  contraband ; 
but  Yalin  and  Pothier  insist  that  they  are  not  so,  either  by  the 
law  of  France  or  the  common  law  of  nations,  unless  carried  to 
besieged  or  blockaded  places,  ((f)  The  marine  ordinance  of 
Louis  XIY.  («)  included  horses  and  their  equipi^,  transported 
for  military  service,  within  the  list  of  contraband,  because  they 
were  necessary  to  war  equipments;  and  that  is,  doubUess,  the 
general  rule.  They  are  included  in  the  restricted  list  of  con- 
traband articles  mentioned  in  the  treaty  between  the  United 
States  and  Colombia,  in  1825.  Yalin  says  that  naval  stores 
have  been  regarded  as  contraband  from  the  beginning  of  the  last 
century,  and  the  English  prize  law  is  very  explicit  on  this  point. 
Naval  stores,  and  materials  for  sliip-building,  and  even  com, 
grain,  and  victuals  of  all  sorts,  going  to  the  dominions  of  the 
enemy,  were  declared  contraband  by  an  ordinance  of  Charles  I. 
in  1626.  (/)  Sail-cloth  is  now  held  to  be  univerBally  contraband, 
even  on  a  destination  to  ports  of  mere  mercantile  naval  equip- 
ment ;  Of)  and  in  the  case  of  the  Maria  (A)  it  was  held 
that  *  tar,  pitch,  and  hemp,  and  whatever  other  materials  *  1S7 
went  to  the  construction  and  equipment  of  vessels  of  war, 
were  contraband  by  the  modem  law  of  nations ;  though  for- 
merly, when  the  hostilities  of  Europe  were  less  naval  than  at  the 
present  day,  they  were  of  a  disputable  nature.  The  executive 
government  of  this  country  lias  frequently  conceded  that  the 
materials  for  the  building,  equipment,  and  armament  of  ships  of 
war,  as  timber  and  naval  atores,  were  contraband,  (a)    fiat  it 

(a)  Batiierforth'a  Inat  b.  1,  c.  ft  (b)  B.  8,  c  T,  kc.  112. 

(c)  De  Jura  Muitimo,  Ub.  1,  e.  4,  note  S. 

id)  Vslin,  Comm.  U.  264;  FotUer  de  ProprUttf,  No.  101. 

{()  Dm  PriMi,  urt  11.  (/)  BotdnMn'B  CoUec.  Uu.  SS. 

(?)  Tha  Neptaniu,  8  C.  Bob.  106. 

Ih)  1  C.  Rob.  267,  Fhll.  ed. 

(a)  Mt.  Bandolph'g  Letter  to  M.  Adet,  Jul;  6, 1706;  Mr.  nckerin^i  Letter  lo 
Mr.  Piuckney,  Jmnuarr  16,  1707 ;  Letter  of  Heur*.  Ftnckner,  HuttuOl,  and  Otnj, 
to  the  French  Hiultter,  Juiurr  27, 17S6. 

[149] 


ny  Google 


•138  OP  THE  LAW  OP  NATIONa.  [pAET  L 

does  not  seem  that  ship  timber  ia,  in  te,  in  all  cases,  to  be  cod- 
flidered  a  coBtrabaud  article,  though  destined  to  an  enemy's  port 
In  the  case  of  the  Austrian  vessel,  //  Volante,  captured  by  the 
French  privateer,  UEUnle  de  Bonaparte,  and  which  was  carty- 
ing  ship  timber  to  Messina,  an  enemy's  port,  it  was  held,  by  the 
Council  of  Prizes  at  Paris,  in  1807,  upon  the  opinion  of  the  advo- 
cate-general, M.  Collet  Descotils,  that  the  ship  timber  in  that 
case  was  not  contraband  of  war,  it  being  ship  timber  of  an  ordi- 
nary character,  and  not  exclusively  applicable  to  tiie  building  of 
ships  of  war.  (i)  y^ 

Questions  of  contraband  were  much  discussed  during  the  con- 
tiouance  of  our  neutral  character  in  the  furious  war  between 
England  and  France,  commenciug  in  1793,  and  we  professed  to 
be  governed  by  the  modem  usage  of  nations  on  this  point.  (0 
The  national  convention  of  France,  on  the  9th  of  May,  1798, 
decreed  that  neutral  vessels  laden  with  provisions,  destined  to 
an  enemy's  port,  should  he  arrested  and  carried  into  France ; 
and  one  of  the  earliest  acts  of  England,  in  that  war,  (d) 
*  138  was  to  detain  all  neutral  *  vessels  going  to  France,  and 
laden  with  corn,  meal,  or  flour.  It  was  insisted,  on  the 
part  of  England,  (oi)  that,  by  the  law  of  nations,  all  provisions 
were  to  be  cAnsidered  as  contraband,  in  tlie  case  where  the  de- 
priving of  aa  enemy  of  those  supplies  was  one  of  the  means 
employed  to  reduce  him  to  reasonable  terms  of  peace  ;  and  that 
the  actual  situation  of  France  was  such  as  to  lead  to  that  mode 
of  disti'essing  her,  inasmuch  as  she  had  armed  almost  the  whole 
liiboring  class  of  her  people,  for  the  purpose  of  commencing  aud 
supporting  hostilities  against  all  the  governments  of  Europe. 
This  claim  on  the  part  of  England  was  promptly  and  perse- 
veringly  resisted  by  the  United  States;  aud  they  contended 
that  com,  flour,  and  meal,  being  the  produce  of  the  soil  and 
labor  of  the  country,  were  not  contraband  of  war,  unless  carried 

(6)  R€pert(dre  uniTenel  et  nJMHtn^  de  Jortipradence,  pmr  M.  Merlin,  ix.  tit.  Fibe 
Harttime,  tec.  3,  art.  8.    |b.  o.  Plitoye  &  DaTerdj,  i.  400.] 

(c)  Preildent'e  Proclamation  of  NeutnUtj,  April  22, 179S. 

{d)  IiutnictiDiii  of  8th  June,  1798. 

(a)  Mr.  Hammond*!  Letter  to  Mr.  Jefferton,  September  13, 1703,  and  hit  Letter 
to  Mr.  Randolph,  April  11, 17M. 

y^  Hone/,  bnllioD,  ftc,  are  contraband    care  ho«me  enppllea.    United  StaUa  k 
when  deitlned  for  hoitile  dm  or  to  pro-    Uekelman,  83  U.  8.  620. 
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to  a  place  actually  ioveBted.  (&)  The  treaty  of  commerce  with 
England,  iu  1794,  in  the  list  of  contraband,  stated,  that  what- 
ever materials  served  dii-ectly  to  the  building  and  equipment  of 
vessels,  with  the  exception  of  unwrought  iron  and  fir  planks, 
should  be  considered  contraband,  and  liable  to  confiscatioQ  ;  but 
the  treaty  left  the  queatioa  of  provisions  open  and  unsettled, 
and  neither  power  was  understood  to  have  relinquished  the  con- 
struction of  the  law  of  nations  which  it  had  assumed.  The 
treaty  admitted  that  provisiona  were  not  generally  contraband, 
but  might  become  ao  according  to  the  existing  law  of  nations, 
in  certain  cases,  and  those  cases  were  not  defined. 

It  was  only  stipulated,  by  way  of  relaxation  of  the  penalty  of 
the  law,  that  whenever  provisions  were  contraband,  the  captors, 
or  their  government,  should  pay  to  the  owner  the  full  value  of 
the  articles,  together  with  the  freight  and  a  reasonable  profit. 
Our  government  has  repeatedly  admitted  that,  as  far  aa 
that  treaty  enumerated  contraband  articles,  *  it  was  declar-  *139 
atory  of  the  law  of  nations,  and  that  the  treaty  conceded 
nothing  on  the  subject  of  contraband,  (a) 

The  doctrine  of  the  English  admiral^,  on  the  subject  of  pro- 
visions being  considered  contraband,  was  laid  down  very  fully 
and  clearly  in  the  case  of  the  Jonge  Margaretha.  (&}  It  was  there 
observed,  that  the  catalogue  of  contraband  hod  varied  much,  and, 
sometimes,  in  such  a  manner  as  to  make  it  difficult  to  assign  the 
reasona  of  the  variations,  owing  to  partjcular  cii'cnmstauoes,  the 
history  of  which  had  not  accompanied  the  history  of  the  decisions. 
In  1678,  certain  articles  of  provision,  as  corn,  wine,  and  oil,  were 
deemed  contraband,  accoi'diug  to  the  judgment  of  a  person  of 
great  knowledge  and  experience  in  the  practice  of  the  admiralty ; 
and,  in  much  later  times,  many  other  sorts  of  provisions  have 
been  condemned  as  contraband.  In  1747  and  1748,  butter  and 
salted  fish  and  rice  were  condemned  as  contraband ;  and  those 
cases  show  that  articles  of  human  food  have  been  considered  as 
contraband,  when  it  was  probable  they  were  intended  for  naval 
or  military  use.     The  modern  established  rule  is,  that  provisions 

(»)  Hr.  JeSenon't  Letter  \o  Mr.  Plnckner,  September  T,  1793,  tnd  Mr.  Baodolph'i 
Letter  to  Mr.  Hftiniiiond,  Ma;  1,  ITM. 

(o)  Hr.  nckering'*  Letter  to  Mr.  Monroe,  September  12,  1T95;  bli  Letter  to 
Mr.  Pincknej,  Smaamrj  16,  1T9T ;  Initmctioiu  from  the  Secretary  of  State  to  the 
AmericttD  Minlitcr  to  FniDce,  Jul;  16, 1797. 

(i)  1  C.  Bob.  {ISO],  160,  ed.  FhU. 
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are  not  generally  contraband,  but  may  become  so,  ander  circnm- 
stsnces  arising  out  of  the  particular  situation  of  the  war,  or  tite 
condition  of  the  parties  engaged  in  it.  Among  the  circumstances 
which  tend  to  preserve  provifiions  from  being  liable  to  be  treated 
as  contraband,  one  is,  that  they  are  of  the  growth  of  the  country 
which  produces  them.  Another  dicumatanoe  to  which  some 
indulgence  is  shown  by  the  practice  of  nations,  is  when  the  arti- 
cles are  in  their  native  and  unmanufactured  state.  Thus,  iron  is 
treated  with  indulgence,  though  anchor8'*and  other  instruments 
fabricated  out  of  it  are  directly  contraband.  Hemp  is  more 
'  140  favorably  considered  than  cordage;  *and  wheat  is  not  con- 
sidered as  BO  objectionable  a  commodity,  when  going  to  an 
enemy's  country,  as  any  of  the  final  preparations  of  it  for  human 
use.  The  most  important  distinction  is,  whether  the  articles  were 
intended  for  the  ordinary  use  of  life,  or  even  for  mercantile  ships' 
use,  or  whether  they  weu  going  with  a  highly  probable  destina- 
tion to  military  use.  The  nature  and  quality  of  the  port  to  which 
the  articles  are  going  is  not  an  irrational  test.  If  the  port  be  a 
general  commercial  one,  it  is  presumed  the  articles  are  going  for 
civil  use,  though  occasionally  a  ship  of  war  may  be  constructed 
in  that  port.  But  if  the  great  predominant  character  of  that 
port,  like  Brest  in  France,  or  Portsmouth  in  England,  be  that  of 
a  port  of  naval  military  equipment,  it  will  be  presumed  that  the 
articles  were  going  for  military  use,  although  it  is  possible  that 
the  articles  might  have  been  applied  to  civil  consumption.  As 
it  in  impossible  to  ascertain  positively  the  final  use  of  an  article 
aacipitia  utus,  it  is  not  an  injurious  rule  which  deduces  the  final 
use  &om  the  immediate  destination ;  and  the  presumption  of  a 
hostile  use,  founded  on  its  destination  to  a  military  port,  is  very 
much  inflamed,  if,  at  the  time  when  the  articles  were  going,  a 
considerable  armament  was  notoriously  preparing,  to  which  a 
supply  of  those  articles  would  be  eminently  useful. 

These  doctrines  of  the  English  prize  law  were  essentially  the 
same  with  that  adopted  by  the  American  Congress  in  1775,  for 
they  declared  that  all  vessels,  to  whomsoever  belonging,  carrying 
proviuons  or  other  necessaries  to  the  British  army  or  nary  within 
the  colonies,  should  be  liable  to  seizure  and  confiscation,  (a) 
They  were  likewise  fully  adopted  by  the  Supreme  Court  of  the 

(d)  JotinuU  of  the  CoDfederatloa  CoDgren,  L  241. 
[152] 


ny  Google 


LECT.   VU.]  OP  THE  LAW  OF  NATIONS.  •  142 

United  States,  vhen  we  came  to  know  and  feel  the  value  of  bel- 
ligerent rights,  by  becoming  a  party  to  a  maritime  war.  In  the 
case  of  the  Commercen,  (b")  a  neutral  vessel,  captured  by  one  of 
our  cruisers  in  the  act  of  carrying  provisions  for  the  use  of  the 
British  armies  in  Spiun,  the  ooni-t  held,  that  provisionB, 
being  '  neutral  property,  but  the  growth  of  the  enemy's  *  141 
country,  and  destined  for  the  supply  of  the  enemy's  military 
or  naval  force,  were  contraband.  The  court  observed,  that,  by 
the  modem  law  of  nations,  provisions  were  not  generally  con- 
traband, but  tbey  might  become  bo  on  account  of  the  particular 
sitnatioQ  of  the  war,  or  on  account  of  their  destination.  If  des- 
tined for  the  ordinary  use  of  life  in  the  enemy's  country,  they 
were  not  contraband ;  but  it  was  otherwise  if  destined  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of  military  or  naval 
equipment.  And  if  the  provisions  were  the  growth  of  the  enemy's 
coontry,  and  destined  for  the  enemy's  use,  they  were  to  be  treated 
as  contraband,  and  liable  to  forfeiture,  even  though  tlie  army  or 
navy  were  in  a  neuti'al  port,  for  it  would  be  a  direct  interposition 
in  the  war. 

This  case  followed  the  decisions  of  Sir  William  Scott,  and 
carried  ^e  doctrine  of  contraband,  as  applied  to  provisions,  to 
as  great  an  extent.  It  held  the  voy^e  of  the  Swedish  neutral 
so  illegal  as  to  deserve  the  infliction  of  the  penalty  of  loss  of 
freight. 

It  is  the  1M1M  heUiei  which  determined  an  article  to  be  contra- 
band ;  and  as  articles  come  into  use  as  implements  of  war  which 
were  before  innocent,  there  is  truth  in  the  remark,  that  as  the 
means  of  war  vary  and  shift  from  time  to  time,  the  law  of  nations 
shifts  with  them ;  not,  indeed,  by  the  change  of  principles,  hot  by 
a  change  in  the  application  of  them  to  new  cases,  and  in  order  to 
meet  the  varying  inventions  of  war.  When  goods  are  once  clearly 
down  to  be  contraband,  confiscation  to  the  captor  is  the  natural 
consequence.  This  is  the  practice  in  all  cases,  as  to  the  article 
itself,  excepting  provisions ;  and  as  to  them,  when  they  become 
contraband,  the  ancient  and  strict  right  of  forfeiture  is  softened 
down  to  a  right  of  pre-emption  on  reasonable  terms,  (a) 
But,  generally,  to  stop  contraband  goods,  would,  *as  Vat-  *  142 
tol  observes,  (a)  prove  an  ineffectual  relief,  especially  at 

(b)  1  WhMton,  882. 

\a)  Cue  <d  Uie  HmM,  3  C.  Bob.  182.  (a)  B.  S,  c  T,  lee.  I1& 
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sea.  The  penalty  of  confiscation  is  applied,  in  order  that  the  fear 
of  lora  might  operate  as  a  check  on  the  avidity  for  gun.  and  deter 
the  neutral  merchant  from  supplying  the  enemy  with  contraband 
articles.  The  ancient  practice  was,  to  seize  the  contraband  goods, 
and  keep  them,  on  paying  the  value.  But  the  modem  practice 
of  confiscation  ia  fni'  more  agreeable  to  the  mutual  duties  of 
nations,  and  more  adapted  to  the  preservation  of  their  rights. 
It  is  a  general  understanding,  grounded  on  true  principles,  that 
the  powers  at  war  may  seize  and  confiscate  all  contraband  goods, 
without  any  complaint  on  the  pai't  of  the  neutral  merchant,  and 
without  any  imputation  of  a  breach  of  neutrality  in  the  neutral 
sovereign  himself,  (i)  It  was  contended,  on  the  part  of  the  French 
nation,  in  1T96,  that  neutral  goTemments  were  bound  to  restrain 
their  subjects  from  selling  or  exporting  articles  contraband  of  war 
to  the  belligerent  powers.  But  it  was  successfully  shown,  on  the 
part  of  the  United  States,  that  neutrals  may  lawfully  sell,  at  home, 
to  a  belhgerent  purchaser,  or  carry,  themselves,  to  t^e  belligerent 
powers,  contraband  articles  subject  to  the  right  of  seizure,  in 
traTuilu.  (c)  This  right  has  since  been  explicitly  declared  by  the 
judicial  authorities  of  this  country,  (d)  The  right  of  the  neutral 
to  transport,  and  of  the  hostile  power  to  seize,  are  conflicting 
rights,  and  neither  party  cau  charge  the  other  with  a  criminal 
act.1 

(b)  Vattel,  b.  S,  c.  7,  «ec  113. 

(c)  M.  Adet't  Letter  to  Hr.  Pickering.  Maieh  11,  1796;  Mr.  PickerioK'i  Letten 
to  M.  Adet,  JaDuai7  20  and  Mftj  26,  1796 ;  Circular  Letter  of  the  Secretuy  of  tb« 

NiTj  to  the  Collectors,  August  4,  1793. 

id]  RichArdBOQ  V.  Maine  Ins.  Compuiy,  6  Maai.  118;  The  8uitle«im»  Trinidad, 

7  WhsBtoo,  283. 

'  This  pa^aage  l«  cited  and  approved  The   Feterhoff,    6  Wall.  28,  69 ;    ■.  0. 

by  Lord  Weetbury  in  Ex  parte  Chavaue,  Blatehf.  Pr.  488;  Springbok,  6  WaU.  1, 

re   Oraiebrook,   11   Jnr.   ir.   s.   400,  34  29 ;  Blatehf.  Pr.  484.     Teweii  were  eon- 

L.  J.  R.  s.  By.  17 ;  Eiitoricni,  InL  Law,  demned  in  the  caiei  of  The  Bermnda, 

119, 120  (on  nentral  trade  in  contrabaDd  8  Wall.  514,  565 ;    Hart,  ib.  569 ;   s.  c. 

of   war);    Hubbi  i>.  Henning.  IT  C.  B.  Blatehf.  Pr.  S87.    See  aUo  Hobbi  v.  Heo- 

11.8,701,810;     11  Op.   AIL-Gen.  408,  ning,  17  C,  B.  n.  b.  791.  B14. 
410;  ib.  461;   The  Helen,  L.  R.  1  Ad.  &         Other    tteadei    besidei    those    tnen- 

Ec.  1.    The  aboTe  caaei  show  that  aiml-  tioned  !□  note  (b)  of  the  next  page  are 

lar  prindplea  apply  to  blockade-running,  to  be  found  11  U.  S.  St.  at  L.  642  (with 

See  al«o  an  article  in  6  Am.  Law  Uev.  King  of  Two  Sidliet);   16  id.  478,  480, 

ii7-  481  (with  Dominican  Republic);    10  id. 

The  next  pawage,  tu  to  the  infectioua  880,  881 ;  ib.  937,  ic 
nature  of  cnntrabond,  li  sustained  by 
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Contraband  articles  are  said  to  be  of  an  infections  nature, 
and  tbey  contaminate  the  wbole  cargo  belonging  to  the 
'same  owners.  The  innocence  of  any  particular  article  is  *143 
not  a&iially  admitted  to  exempt  it  from  the  general  confis- 
cation. By  the  ancient  law  of  Europe,  the  ship,  also,  was  liable 
to  condemnation ;  and  such  a  penalty  was  deemed  just,  and  sup- 
ported by  the  general  analogies  of  law;  for  the  owner  of  the  ship 
bad  engaged  it  in  an  unlawful  commerce,  and  contraband  goods 
are  seized  and  condemned  ex  delicto.  But  the  modem  practice  of 
the  courts  of  admiralty,  since  the  age  of  Grotiua,  is  milder ;  and 
the  act  of  carrying  contraband  articles  is  attended  only  with  the 
loss  of  freight  and  expenses,  unless  the  ship  belongs  to  the  owner 
of  the  contraband  articles,  or  the  carrying  of  them  has  been  con- 
nected with  malignant  and  aggravating  ciroomstaDces ;  and  among 
those  circnmstances,  a  false  destination  and  &lse  papers  are  con- 
sidered as  the  most  heinous.  In  those  cases,  and  in  aU  cases  of 
fraud  in  the  owner  of  the  ship,  or  in  hia  agent,  the  penalty  is  car- 
ried beyond  the  refusal  of  freight  and  expenses,  and  is  extended 
to  the  confiscation  of  the  ship,  and  the  innocent  parts  of  the 
cai^o.  (d)  This  is  now  the  established  doctrine ;  but  it  is  some- 
times varied  by  treaty,  in  like  manner  as  all  the  settied  principles 
and  us^es  of  nations  are  subject  to  conventional  modifica- 
tion, (by 

2.  BiooludM.  —  A  neutral  may  also  forfeit  the  immunities  of 
his  national  character  by  violations  of  blockade ;  and  among  the 
rights  of  belligerents  there  is  none  more  clear  and  incontro- 
vertible, or  more  just  and  necessary  in  the  application,  than  that 

(a)  Byni.  Q.  3.  Pub.  b.  I,  o,  12  and  14 ;  Heinec  de  N«t.  ob  Vect,  Mere.  Vetlt. 
Com.  c.  2,  sec  8 1  Open,  li.  &16 ;  The  SUadt  Embden,  1  C.  Rob.  80 ;  The  Jonge 
ToUm.  1  C.  Bob.  829 ;  The  Runklin,  8  C.  Hob.  217 ;  The  Neutrftlttet.  8  C.  Rob.  296 ; 
The  Edward,  4  C.  Rob.  68 ;  The  Bsoger,  8  C.  Hob.  126.     Vidt  (njra,  161,  note. 

(&)  In  the  treaty  between  tbe  United  SCatea  and  the  Republic  of  Colombia,  and  In 
that  with  the  republtci  of  Chili,  of  Vensiuela,  and  of  the  Peru-Bolivian  Contederft- 
llon  and  Ecnador,  it  i*  provided,  that  contraband  articles  «hall  not  kSect  the  rest  of 
the  cvgo,  or  the  veawl,  for  it  ii  declared  that  they  aball  be  left  free  to  the  owner. 
In  these  treatiei,  the  articlei  of  contraband  are  eoDinerated,  and  they  consitt  of 
nmnltiont  of  war,  and  other  things  made  np  in  a  niillt«ry  form  and  for  a  militAry 
UM.  and  ckvalry  honei,  with  their  furnitnre,  and  all  material!,  maanf actured,  pre- 
pared, and  formed  ezpready  for  the  pnrpoiei  of  war, either  by  lea  or  land.  Allothei 
ntercbuiduei  and  things  are  declared  to  he  snbjecti  of  lawful  commerce. 

>  ATitt,l4S,o.i.  On  the  next  passage  on  the  law  of  blockade.  International 
In  the  text,  compare  Hbtorioiu's  tetten    Law,  87,  07. 
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vhich  gives  rise  to  the  law  of  blockade,  y^  Broker- 
*144    shoek  (c)  saya,  *it  is  founded  on  the  principles  of  natural 

reason,  as  well  as  on  the  usage  of  nationa ;  and  Grotiua  (a) 
considers  the  carryiDg  of  supplies  to  a  besieged  town,  or  a  block* 
aded  port,  as  an  offence  exceedingly  aggravated  and  injurious. 
They  both  agree  that  a  neutral  may  be  dealt  with  severely ;  and 
Vattel  says  he  may  be  treated  as  an  enemy.  (J)  The  law  of 
blockade  is,  however,  bo  harsh  and  severe  in  its  operation,  Uiat,  id 
order  to  apply  it,  the  fact  of  the  actual  blockade  must  be  estab- 
lished  by  clear  and  unequivocal  evidence ;  and  the  Deutral  must 
have  had  due  previous  notice  of  ita  existence  ;  and  the  squadron 
allotted  for  the  purposes  of  its  execution  must  be  competent  to 
cut  off  all  commuuicatlon  with  the  interdicted  place  or  port;  and 
the  neutral  must  have  been  guilty  of  some  act  of  violatioD,  either 
by  going  in,  or  attemptii^  to  enter,  or  by  coming  out  with  a 
cargo  ladeu  after  the  oommenoemeDt  of  the  blockade.  The  fail- 
ure of  either  of  the  points  requisite  to  establish  the  existence  of 
a  legal  blockade  amountfl  to  an  entire  defeasance  of  the  measure, 
even  though  the  notification  of  the  blockade  had  issued  from  tiie 
authority  of  the  government  itself,  (c) 

A  blockade  must  be  existing  in  point  of  fact ;  and,  in  order  to 
constitute  that  existence,  there  must  be  a  power  present  to  en- 
force it.  All  decrees  and  orders,  declaring  extensive  coasts  and 
whole  countries  in  a  state  of  blockade,  without  the  presence  of 
an  adequate  naval  force  to  support  it,  are  manifestly  illegal  and 
void,  and  have  no  sanction  in  public  law.  The  ancient  authori- 
ties all  referred  to  a  strict  and  actual  siege  or  blockade.  The 
language  of  Grotiua  (d)  is  oppidum  obteaaum  vel  portua  elautut, 

and  the  investing  power  must  he  able  to  apply  its  force 
*145    to  every  point  of  the  'blockaded  place,  so  as  to  render  it 

dangerous  to  attempt  to  enter,  and  there  is  no  blockade  of 
that  part  where  its  power  cannot  be  brought  to  bear,  (a)    The 

(c)  Q.J.Piib.b.l,e.4,MclL 

(a)  B.  a,  a  1.  »t  6.  (*)  B.  8,  c.  7,  »e«j.  117. 

(e)  The  BeUej,  1  C.  Bob.  t)8 ;  I  Chlttj-  on  CommercUl  I>w,  4G0 ;  Letter  from 
Ur.  CU7,  the  Secretai7  of  St*te,  t  j  Mt.  Tudor,  dated  October  SS,  162T. 

(<f)  B.  8,  c.  1,  tec.  6. 

(o)  Tbe  McKuriiu,  1  C.  Bob.  80 ;  The  BetMy,  1  C.  Bob.  93 ;  The  Stert,  4  C. 
Bob.  eS;  Letter  of  the  Secretary  of  the  N«tj  to  Commodore  Preble,  Febmuy  4, 
ISH. 

jr>  See,  generaUr,  HtU,  Int  L>w,  pt  4,  c.  8. 
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definition  of  a  blookads  given  by  the  convention  of  the  Baltio 
powers,  in  1780,  and  again  in  1801,  and  by  the  ordinance  of 
OoDgress,  in  1781,  required  that  there  should  be  actually  a  num- 
ber of  vesselB  stationed  near  enough  to  the  port  to  make  the  entry 
apparently  dangerous.  The  government  of  the  United  States 
has  uaiformly  inaisted  that  the  blockade  should  be  effective  by 
the  presence  of  a  competent  force,  stationed  and  present  at  or 
near  the  entrance  of  the  port ;  and  they  have  protested  with 
great  energy  against  the  application  of  the  right  of  seizure  and 
confiscation  to  ineffectual  or  fictitioos  blockades.  (&}  * 

The  occasional  absence  of  the  blockading  squadron,  produced 
by  accident,  as  in  the  case  of  a  storm,  and  when  the  station  is 
resumed  with  due  diligence,  does  not  suspend  the  blockade, 
provided  the  suspension,  and  the  reason  of  it,  he  known ;  and 
the  law  conaiders  an  attempt  to  take  advantage  of  such  an  acci- 
dental removal  as  an  attempt  to  break  the  blockade,  and  as  a 
mere  fraud,  (c)  The  American  government  seemed  disposed  to 
admit  the  continuance  of  the  blockade  in  such  a  case ;  ((2)  and 
the  langu^e  of  the  judicial  authorities  in  New  York  has  been  in 

(ft)  Hr.  Elnr'i  Letter  to  Lord  QrenTUIe,  May  28,  1799;  Hr.  UanhaU'i  Letter  to 
Hr.  King.  Sept.  20, 1T90;  Mr.  Maditon'i  Letter  to  Mr.  Flnckue]',  October  26,  1801  ; 
Lettw  of  the  Secret^rj  of  the  Narj  to  Commodore  Preble,  February  4,  1801 ; 
Mr.  Flnckney'i  Letter  to  Lord  WeUeiley,  Jiuiu&rjr  14,  1811.  In  the  coavention 
betwem  Great  Brit^ii  and  Bnula,  on  the  ITth  of  June,  1801,  a  blockaded  port  «aa 
declared  to  be,  "  that  where  there  ii,  hy  the  diiposltton  of  the  power  which  attack* 
it  with  (hips  (tatlonary,  or  sofflcientlf  near,  an  endeot  danger  in  entering."  The 
deflnition  in  the  treatj  of  commerce  between  the  United  Statei  and  Chili,  in  Ma;, 
1832,  art.  IB,  and  the  Fem-BoliTian  Confederation,  in  Maj,  1638,  art  14,  of  a  be- 
nded or  bk>ckaded  place  ia,  "  one  actnallj  attacked  b;  a  belligerent  force,  capaUe 
of  prerentlng  the  entry  of  the  neutral." 

(e)  The  Frederick  Molke,  1  C.  Eob.  86;  The  Columbia,  1  C.  Rob.  154;  The 
Jnftrow  Maria  Schroeder,  S  C.  Bob.  166;  The  Hoffnung,  6 C.  Bob.  116, 117. 

[d)  lii.  Manhali'i  Lettra  to  Ur.  King,  September  SO,  1790. 

>  Poit,  147,  n.  1 ;    The   Peterhoff,  6  Te»el  awear  that  they  law  no  blockading 

WaU.  28 ;   a.  c.  Blatchf.  Pr.  463 ;   The  ih[p»  ofT  the  port.   The  Baigorry,  2  Wall. 

Batah  Starr,  BUtchf.Fr.  69;  The  Douro,  474;  The  Cirtawalan,  ib.  134.    The  occu- 

ib.  362 ;  HIstoricQt,  Int.  Law,  89.  A  pub-  pation  of  New  Orleani  bj  the  Northern 

lie  blockade  once  eatabllahed  and  dniy  forcea  In  1862  did  not  immediately  put 

notified,  rouit  be  preanmed  to  continue  an  end  to  the  blockade  of  the  port    The 

uom  notice  of  dlacondnaanee,  in  the  ab-  Clrcawian,  2  Wall.  186 ;  The  Baigorr;, 

tenee  of  podtiTe  proof  of  dlMuntinuance  ib.  4T4.    See  The  Venice,  lb.  268 ;  The 

by  other  eridence ;  and  it  i»  not  enough  Joeephine,  8  Wall.  88. 
that  the  matter  and  mate  of  the  captured 

[167] 


ny  Google 


•  147  OP  THE  LAW  OP  NATI0H8.  [PART  I. 

favor  of  the  solidity  and  juatneaa  of  the  English  doc- 

*  146    trine  of  blockade  on  thie  *  point,  (a)     But  if  the  blockade 

be  raised  by  the  enemy,  or  by  applying  the  naval  force* 
or  part  of  it,  though  only  for  a  time,  to  other  objects,  or  by 
the  mere  remissness  of  the  cruisera,  the  commerce  of  neutrals 
to  the  place  ought  to  be  free.  The  presence  of  a  aufEcient  force 
is  the  natural  criterioo  by  which  the  neutral  is  enabled  to  ascer- 
tain the  existence  of  the  blockade.  He  looks  only  to  the  matter 
of  fact;  and  if  the  blockading  squadroo  is  removed  when  he  arrives 
before  the  port,  and  he  is  ignorant  of  the  cause  of  the  removal,  or 
if  he  be  not  ignorant,  and  the  cause  be  not  an  accidental  one,  but 
voluntary,  or  produced  by  an  enemy,  he  may  enter,  without  being 
answerable  for  a  breach  of  the  blockade.  When  a  blockade  is 
raised  voluntarily,  or  by  a  superior  force,  it  puts  an  end  to  it 
absolutely ;  and  if  it  be  resumed,  neutrals  must  be  chained  with 
notice  de  novo,  and  without  reference  to  the  former  state  of  " 
things,  before  they  can  be  involved  in  the  guilt  of  a  violation  of 
the  blockade.  (&) 

The  object  of  a  blockade  is  not  merely  to  prevent  the  impor- 
tation of  supplies,  but  to  prevent  export  as  well  as  import,  and 
to  cut  off  all  communication  of  commerce  with  the  blockaded 
port.  The  act  of  egress  is  as  culpable  as  the  act  of  ingress,  if  it 
be  done  fraudulently  j  and  a  ship  coming  out  of  a  blockaded  port 
is,  in  the  first  instance,  liable  to  seizure,  and,  to  obtain  a  release, 
the  party  must  give  satisbctory  proof  of  the  innocence  of  bis 
intention,  (c)  But  according  to  modern  usage,  a  blockade  does 
not  rightfully  extend  to  a  neutral  vessel  found  in  port  when 
the  blockade  was  instituted,  nor  prevent  her  coming  out  with 
the  cargo  bona  fide  purchased,  and  laden  on  board  before 
•147    the  *  commencement  of  the  blockade,  (a) '    The  modern 

(a)  lUdcUfl,  J.,  2  Johni.  Cm.  187  ;  RadcUff  o.  V.  Ini.  Co.,  7  John..  B8. 

(t)  WillitiDs  V.  Smith,  2  Cainet,  1 ;  Letter  of  the  Secret*!?  of  8UEe  to  Ur.  King, 
September  30,  17B9 ;  The  HoSnung,  S  C.  Rob.  112, 

(e)  Bynk.  Q.  J.  Pub.  b.  1,  c.  4 ;  The  Frederick  Molke,  1  C.  Rob.  86 ;  The  Nep- 
rtnui,  1  C.  Rob.  170 ;  The  Vrouw  Judith.  1  C.  Rob,  160. 

(a)  The  Beney,  1  C.  Rob.  93;  The  Vrouw  Judith,  1  C.  Bob.  150;  The  Comet, 
Edw.  Adm.  82 ;  OUvera  v.  Union  lot.  Co.,  8  Wheatoo,  188. 

>  The  Hiswutha,  Bistcht  Pr.  1 ;  b.  c.  between  TexM  wid  the  neqtr«l  tetritory 

Prize  Cases,  2  Black,  686 ;    Hie  Oeni-  of  Mexico,  wu  not  blockaded,  and,  it 

■imo,  11  Moore,  P.  C.  88,  116.    During  aeemi,  It  could  not  have  been.     ThePe- 

the  Ute  war  the  month  of  the  Bb  Graode,  terfaoS,  6  Wall.  28;  ■■  c.  Biatchf.  Pr.  «a 
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practice  does  DOt  require  that  the  place  should  be  invested  b; 
land,  as  well  as  by  sea,  in  order  to  conetitute  a  legal  blockade  ; 
and  if  a  place  be  blockaded  by  sea  only,  it  is  no  violation  of 
bel%ereDt  rights  for  the  neutral  to  carry  on  commerce  with  it 
by  iniand  commoDicationB.  (&) 

It  is  absolutely  necessary  that  the  neutral  should  have  had 
due  notice  of  the  blockade,  in  order  to  affect  him  with  the  penal 
consequences  of  a  violation  of  it.  This  information  may  be  com- 
municated to  him  in  two  ways :  either  actually,  by  a  formal 
notice  from  the  blockading  power ;  or  constructively,  by  notice 
to  his  government,  or  by  the  notoriety  of  the  fact  It  is  imma- 
terial in  what  way  the  neutral  comes  to  the  knowledge  of  the 
blockade.  If  the  blockade  actually  exists,  and  be  has  knowledge 
of  it,  he  is  bound  not  to  violate  it.  A  notice  to  a  foreign  govern- 
ment is  a  notice  to  all  the  individuals  of  that  nation  ;  and  they 
are  not  permitted  to  aver  ^orance  of  it,  because  it  is  a  duty  of 
the  neutral  government  to  communicate  the  notice  to  their  peo- 
pie.  (c)  *  In  the  case  of  a  blockade  without  regular  notice, 
notice  in  foot  is  generally  requisite  ;  and  there  is  this  difference 
between  a  blockade  regularly  notified  and  one  without  such 
notice ;  that,  in  the  former  case,  the  act  of  sailing  for  the  block- 
aded place,  with  an  intent  to  evade  it,  or  to  enter  coutingently, 
amounts,  from  the  very  commencement  of  the  voyi^e,  to  a  breach 
of  the  blockade ;  for  the  port  is  to  be  considered  as  closed  up, 
nntil  the  blockade  be  formally  revoked  or  actually  raised ; 
whereas,  in  the  latter  case  of  a  blockade  de  facto,  the  ignorance 
of  the  party  as  to  its  continuance  may  be  received  as  an  excuse 
for  sailing  to  the  *  blockaded  place,  on  a  doubtful  and 
provisional  destination,  (a)  The  question  of  notice  is  a  *  148 
question  of  evidence,  to  be  determined  by  the  facts  appli- 
cable to  the  case.  The  notoriety  of  a  blockade  is  of  itself  suffi- 
cient notice  of  it  to  vessels  lying  within  the  blockaded   port.* 

{b)  The  Oceaa,  3  C.  Bob,  297 ;  The  Stert,  ib.  290,  noM  ;  Letter  of  the  Sectetvj 
of  Bute  to  Sir.  EIdk,  September  90,  1799. 

(c)  TheNeptuiiDt,SC.Rab.llOi  The  AdeUld«,  2  C.  Rob.  Ill,  note, 
(a)  The  Ck>IiiiDbl>,  1  C.  Rob.  IM ;  The  Neptnniu,  2  C.  Rob.  119. 

■  The  ffiRwmIha,  Blatcht  Pr.  1.    Bee         Notice  of  t,  blockade  miut  not  be  more 
the  Ireatlet  referred  to,  antt,  142,  n.  1.         exteosive  than  tfae  blnckade  iUelf.    The 
1  Prfrc  Cue*.  3  Bl>ck,  686,  077.  Frandika,  10  Moore.  P.  C.  fl7. 
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In  the  case  of  the  Adelaide,  (&)  it  weib  the  doctrine  of  the  English 
admiralty  that  a  ootificatioii  given  to  one  state  must  be  pre- 
sumed, after  a  reasonable  time,  to  have  reached  the  subjects  of 
ne^hboring  states,  and  it  affects  them  with  the  knowledge  of 
the  fact,  on  just  grounds  of  evidence.  And  after  the  blockade 
is  once  established,  and  due  notaoe  received,  either  actually  or  con- 
structively, the  neutral  is  not  permitted  to  go  to  the  very  station 
of  the  blockading  force,  under  pretence  of  inquiring  whether  the 
blockade  had  terminated,  because  this  would  lead  to  fraudulent 
attempts  to  evade  it,  and  would  amount  in  practice  to  a  uni- 
versal license  to  attempt  to  enter,  and  on  being  prevented,  to 
claim  the  liberty  of  going  elsewhere.  Some  relaxation  was  very 
reasonably  given  to  this  rule,  in  its  application  to  distant  voy- 
ages from  America ;  and  ships  sailing  for  Europe,  before  knowl- 
edge of  the  blockade  reached  them,  were  entitled  to  notice,  even 
at  the  blockaded  port.  If  they  sailed  after  notice,  they  might 
sail  on  a  contingent  destination  for  the  blockaded  port,  with  the 
purpose  of  calling  for  information  at  some  European  port,  and 
be  allowed  the  benefit  of  such  a  contingent  destination,  to  be 
rendered  definite  by  the  information.  But  in  no  case  is  the  in- 
formation  as  to  the  existence  of  the  blockade  to  he  sought  at 
the  mouth  of  the  port,  (c)  ' 
A  neutral  cannot  be  permitted  to  place  himself  in  the  vicinity 
of  a  blockaded  port,  if  his  situation  be  so  near  that  he 

*  149    may,  with  impunity,  break  the  blockade  whenever  *  he 

pleases,  and  slip  in  without  obstmction.  If  that  were  to 
be  pennitted,  it  would  be  impossible  that  any  blockade  could  be 
maintained.  It  is  a  presumption,  almost  de  Jure,  that  the  neutral, 
if  found  on  the  interdicted  waters,  goes  there  with  an  intention 
to  break  the  blockade ;  and  it  would  require  very  clear  and 
satisfactory  evidence  to  repel  the  presumption  of  a  criminal 
intent,  (a)  ^ 

{b)  2  a  Rob.  til,  n>  mti*.  (e)  Th«  Spea  tnd  Irene,  S  C  Rob.  76. 

(a)  The  NeotnUlet,  6  C.  Bob.  SO;  The  Chtriotte  ChiiitUM,  6  C.  Bob.  101;  The 
Oute  Erw&rtnng,  fl  C.  Rob.  182 ;  Bjiik.  Q.  J.  Pab.  b.  1,  c.  11 ;  Tbe  Aitfanr,  Edw. 
Adm.  202 ;  Radcliff  t.  United  Ini.  Co.,  7  John*.  47 ;  ntaimmoiu  v.  Newport  Ju.  Co., 
4  Cranch,  186. 

■  The  JoMphlne,  8   Wall.   83;    The  i  The  Comelina,   3  Wall.  S14.     See 

CheihlR,  lb.  281 ;  Tbe  Admiral,  ib.  003;  The  S«ft  Witch,  6  WaU.  242.    Nothing 

The  EmprcM,  Blatcbf.  Ft.  17&,  6G9 ;  Tlie  lew  than    uncontrollable  necnaitr  will 

UnlcMi,  Spiokf,  Price  C.  IM.  jiutiff  a  Deotral  in  attempting  to  enter  ■ 
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Tlie  judicial  decisions  in  England  and  in  this  codntry  have 
giren  great  precision  to  tiie  lair  of  blockade,  by  the  application 
of  it  to  particular  oases,  and  by  the  extent,  and  clearness,  and 
equity  of  their  illustrations.  They  are  distinguished,  likewise, 
for  general  coincidence  and  harmony  in  their  principles.  All 
the  cases  admit  that  the  neutral  most  he  ohaigeable  with  knowl- 
edge, either  actual  or  oonatruotiTe,  of  the  existence  of  the  block- 
ade, and  with  an  intent,  and  with  some  attempt,  to  break  it, 
before  he  is  to  suffer  the  penalty  of  a  violation  of  it.  The  evi- 
dence of  that  intent,  and  of  the  overt  act,  will  greatly  vary,  ac- 
cording to  circumBtances ;  and  the  conclusion  to  be  drawn  from 
those  circumstances  will  depend,  in  some  degree,  upon  the  char- 
acter and  judgment  of  the  prize  courts ;  but  the  true  principles 
which  ought  to  govern  have  rarely  been  a  matter  of  dispute. 
The  fact  of  clearing  out  or  sailing  for  a  blockaded  port  is,  ia 
itself,  innocent,  unless  it  be  accompanied  with  knowledge  of  the 
blockade.  Such  a  vessel  not  possessed  of  such  previous  knowl- 
edge is  to  be  first,  warned  of  the  fact,  and  a  subsequent  attempt 
to  enter  constitutes  the  breach.  This  was  the  provision  in  the 
treaty  with  England,  in  1794,  and  it  has  been  declared  in  other 
cases,  and  is  considered  to  be  a  correct  exposition  of  the  law  of 
nations,  (i) 

*  It  has  been  a  question  in  the  courts  of  this  country,  *  150 
whether  they  ought  to  admit  the  law  of  the  English  prize 
ooarts,  that  sailii^  for  a  blockaded  court,  knowing  it  to  be  block- 
aded, was,  in  itself,  an  attempt,  and  an  act  sufficient  to  cha^e 
the  party  with  a  breach  of  the  blockade,  without  reference  to  the 
distance  between  the  port  of  departure  and  the  port  invested,  or 
to  the  extent  of  the  voyage  performed  when  the  vessel  was 
arrested,  (a)     But  in  Teuton  v.  J*r^,  (£)  the  Supreme  Court  of 

(ft)  FitmlniRioiia  v.  Neirport  Int.  Co.,  i  Cmoch,  185 ;  Britlih  iDitractioni  to  that 
fleets  on  the  West  Indift  (talion,  6th  of  Jmaaarj,  ISM ;  Letter  of  the  Secretary  of  the 
Hbtj  to  CommDdoTB  FrcUe,  Febnu»7  4,  1604 ;  Tieaty  between  the  United  State* 
wid  the  RepnbUc  of  Chill,  May,  18S2,  art.  17,  and  between  the  United  Sutee  and 
TenenM^  Hay.  1880,  art  30. 

(a)  Eltzaiminoni  v.  Newport  Ina.  Co.,  4  Cnuch,  166 ;  Vo«  ft  GrsTea  v.  U.  In*.  Co., 
S  Jobnt.  Ca*.  180. 469. 

ii)  6  Cnuich,  83S. 

blockaded  port    The  Diana,  7  WaU.  854.  Blatcbford'i  Prize  Caaea.     See  alM  3 

Queitloni  of  eTidence  of  in  intent  to  Spiagne.  2, 8,  and  6  Wallace, 
violate  a  blockade  are  Ttsj  mtnierooi  in 

voui-n  [161] 
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the  Uiiited  States  coincided  essentlallj  with  the  doctrine  of  the 
Eoglish  prize  courts ;  for  they  held,  that  Bailing  from  Tobago  for 
Cura^oa,  knowing  the  latter  to  be  blockaded,  was  a  breach  of  the 
blockade ;  and,  aocording  to  the  opinion  of  Mr.  Justice  Story,  in 
the  case  of  the  Nereide,  (e)  the  act  of  sailing  with  an  intent  to 
break  a  blockade  is  a  sufiBcient  breach  to  authorize  confiscatioo.' 
The  offence  contiaueB,  although  at  the  moment  of  capture  the 
vessel  be,  by  stress  of  weather,  driven  in  a  direction  from  the 
port,  for  the  hostile  intention  still  remiuns  aacbanged.  The  dis- 
tance or  proximity  of  the  two  ports  would  certainly  have  an  effect 
upon  the  equity  of  the  application  of  the  rule.  A  Dutch  ordi- 
nance, in  1680,  declared  that  vessels  bound  to  the  blockaded  porta 
of  Flanders  were  liable  to  confiscation,  though  found  at  a  distance 
from  them,  unless  they  had  voluntarily  altered  the  voyage  before 
coming  in  sight  of  the  port ;  and  Bynkershoek  contends  for  the 
reasonableness  of  the  order,  (d)  What  that  distance  must  be  is 
not  defined ;  and  if  the  ports  be  not  very  wide  apart,  the  act  of 
sailing  for  the  blockaded  port  may  reasonably  be  deemed  evidence 
of  a  breach  of  it,  and  an  overt  act  of  fraud  upon  the  belligerent 

rigbts.  But  a  relaxation  of  the  rule  has  been  required  and 
*  151   granted  in  the  case  of  distant  voyages,  *  such  as  those 

across  the  Atlantic ;  and  the  vessel  is  allowed  to  sail  on  a 
contingent  destination  for  a  blockaded  port,  subject  to  the  duty 
of  subsequent  inquiry  at  suitable  places,  (a)  The  ordinance  of 
Congress,  of  1781,  seems  to  have  conceded  this  point  to  the 
extent  of  the  English  rule,  for  they  made  it  lawful  to  take  and 
condemn  all  vessels  of  all  nations,  "  destined  to  any  such  port," 
without  saying  anything  of  notice  or  proximity,  (h) 

The  consequence  of  a  breach  of  blockade  is  the  confiscation  of 
the  ship ;  and  the  cargo  is  always,  prima  faeie^  implicated  in  the 

(e)  fi  Ciancti,  440, 41«. 

(d)  Q.  J.  Pnb.  b.  1,  c  U ;  8  C.  Rob.  SSQ,  in  naii*. 

\a)  6C.  Rob.  7«;  6Cr»ncli,  29;  Spenytp.  The  Delftwtn  Im.  Co.,  2  Wuh.S48! 
Nftflor  v.  Taylor,  9  Barn,  ud  Creu.  718. 

(&}  JonniBlx  of  CoDgreu,  tiL  186.  The  mere  act  of  uning  to  a  Uoekaded  port  ii 
notanofFence,  if  tbere  wu  no  premeditated  design  of  breaking  the  blockade,  thaagli 
it  (hoold  be  fonnd  to  continue  irben  the  reuel  aniTei  oS  the  port.  See  the  opinion 
of  Sir  Wm.  Scott,  in  the  case  of  the  Shepherdeta,  6  C.  Bob.  Se4;  and  of  Lord 
Tenterden,  in  Naylor  v.  Taylor,  0  Bam.  &  Crew.  718 ;  and  of  Tindal,  Ch.  J.,  in  Hedel- 
nx  r.  Hill,  8  Bhig.  SSI. 

)  TheClrcaolaii.  2WalL13G;  The  Admin],  S  WaU.  008;  nrii,  BC^  n.  1. 
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guilt  of  the  owner  or  master  of  the  ehip ;  aod  it  lays  with  them  to 
remove  the  presumption  that  the  vessel  was  going  in  for  the  bene- 
fit of  the  cargo,  and  with  the  direction  of  the  owner,  (c)  ^  The 
old  docbriue  was  much  more  severe,  and  often  inflicted,  not  merely 
a  forfeiture  of  the  property  taken,  but  imprisonment,  and  other 
personal  punishment ;  (<f)  but  the  modern  and  milder  nst^e  has 
confined  the  penalty  to  the  confiscation  of  the  ship  and  goods. 
If  s  ship  has  contracted  guilt  by  a  breach  of  blockade,  the  offence 
is  not  discharged  until  the  end  of  the  voyage.  The  penalty  never 
travels  on  with  the  vessel  further  than  to  the  end  of  the  return 
Toyi^e ;  *  and  if  she  is  taken  in  any  part  of  that  voyage,  she  ia 
taken  in  delicto.  This  is  deemed  reasonable,  because  no  other 
opportunity  is  afforded  to  the  belligerent  force  to  vindicate 
the  law.  (e)  The  penalty  for  a  •  breach  of  blockade  is  also  •  162 
held  to  he  remitted,  if  the  blookade  has  been  raised  before 
the  capture.  The  delictum  is  completely  done  away  when  the 
blockade  ceases,  (a) 

There  are  other  acts  of  illegal  assbtanoe  affbrded  to  a  belliger- 
ent besides  supplying  him  with  contraband  goods  and  relieving 
his  distress,  under  a  blockade.  Among  these  acta  the  convey- 
ance of  hostile  despatches  is  the  most  injurious,  and  deemed  to 
be  of  the  most  hostile  and  noxious  character.  The  carrying  of 
two  or  three  cai^oes  of  stores  is  necessarily  an  assistance  of  a 
limited  nature ;  but  in  the  transmission  of  despatches  may  be 
conveyed  the  entire  plan  of  a  campaign,  and  it  may  lead  to  a 
defeat  of  all  the  projects  of  the  other  belligerent  in  that  theatre 
of  the  war.  The  appropriate  remedy  for  this  offence  is  the  con- 
fiscation of  the  ship ;  and  in  doing  so,  the  courts  make  no  inno- 

(e)  The  MercmlM,  1  C.  Rob.  BO;  The  ColnmbU,  1  C.Rob.  154;  The  ITeptnoni, 
8  C.  Rob.  ITS ;  The  Alexander,  4  C.  Bob.  08 ;  The  Exctutoge,  Edw.  Adm.  38. 

(rf)  Bynk.  Q.  3.  Pub.  b.  1,  c  11. 

(t)  The  WelTMTtVaDPlllair,2C.Itob.I28;  The  Joffrow  HarU  8chn>eder,3C- 
Bob.  147.  In  CMCi  of  contraband,  the  Tetnrn  voyage  has  not  n^nallj  been  deemed 
connected  with  the  oatward,  and  the  offence  wsi  depoilted  with  the  ofCending  lab- 
Ject ;  but  In  dlatant  voyagea,  with  contraband  and  falie  papen,  the  rule  It  different ; 
the  frand  canlamlnatei  the  retam  cargo,  and  nibjecti  it  to  condemnation,  as  being 
one  entire  ttansactian.  The  Rotalie  and  Betty,  2  C.  Rob.  S43 ;  The  Kancy,  S  C. 
Bob.  122 ;  Cairlngton  n.  The  HerchanU'  Ini.  Co.,  8  Peten,  496. 

(a)  The  LIietl«,  S  C  Rob.  887. 

1  The  Panagbia  Bhomba,  12  Hoore,     v.  Qulllem,  11  Bow.  4T,  62;  The  Sally 
P.  C.  168 ;  The  WtUIam  Bagaley,  5  Wall.     Hagee,  8  Wall.  451. 
ST7,  411.     See   alio  The  United  Bute*         *  The  Wren,  6  Wall.  562. 
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TatJon  on  the  ancient  law,  but  they  only  apply  establiBhed 
principles  to  new  combinations  of  circnmstances.  There  would 
be  no  penalty  in  the  mere  confiscation  of  the  despatches.  The 
proper  and  efficient  remedy  is  the  confiscation  of  Uae  vehicle 
employed  to  carry  them  ;  and  if  any  privitrf  subsists  between  the 
owners  of  the  cargo  and  the  master,  they  are  iDTolved  by  imph- 
catioQ  in  his  delinquency.  If  the  cargo  be  the  property  of  the 
proprietor  of  the  ship,  then,  by  the  general  rule,  ob  cantinentiam 
delicti,  the  cargo  shares  the  same  fate,  and  eepeoially  if  there  was 
an  active  interposition  in  the  service  of  the  enemy,  concerted  and 
continued  in  fraud.  (J) 

A  distinction  has  been  made  between  carrying  despatches  of  the 
enemy  between  different  parts  of  bis  dominions  and  carry- 

*  15S   ing  despatches  of  an  ambassador  &om  a  neutral  *  country 

to  bis  own  sovereign.    The  effect  of  the  former  despatches 

is  presumed  to  be  hostile ;  but  the  neutral  country  has  a  right  to 

preserve  its  relations  with  the  enemy,  and  it  does  not  necessarily 

follow  that  the  communications  are  of  a  hostile  nature.'     Ambas- 

{b)  The  AUlknts,  S  C.  Rob.  440. 

>  Tit   Treat  Affair.  —  In  Norember,  would  hare  carried  the  right  to  d«taia 

1661,CBptaiDWilkn,of  the  United  Stalei  the  peraoni  for  cajrying  tIiqiu  she  wa« 

war-aceamer  San  Jaduto,  after  fring  a  condemned,  aa  an  Indirect  consequence, 

round  shot  and  a  ahell,  boarded  the  Eng-  But  ai  the  ihip  was  r«leaaed  hy  Captain 

liab  maltpacket  Trent,  in  Old  Bahama  Wllkei  without  neceaai^,  and  parti;  out 

Channel,  on  itt  paatage  from  Harana  to  of  conBideration  for  her  innocent  paMcn- 

Southampton,  and  bj  force  carried  oQ  gen,  the  capture  wai  waived  while  in- 

Messn.  Maion  and  Slidell,  two  rebel  min-  complete,  and  the  priionera  most  therefore 

liters  from  the  Confederate  Statei,  lo  be  releaaed  abo.     The  principle  was 

called,  who  had  been  taken  on  board  si  thought  to  be  limilaT  to  the  denial  of  the 

paitengeri  bonnd  for  England.    Maaon  right  of  belllgerenCi  to  search   neutral 

•nd  Slidell  were  conveyed  to  the  United  veaaela  which  the  American  goremment 

States,  and  committed  to  prison  ;  but  after  had  always  made.    Mr.  Seward  to  Lord 

a  formal  requisitian  by  Great  Britain,  de-  Lyons,  Dec.  26, 1801. 

daring  the  capture  to  be  illegal,  they  were  The  British  govemroent  did  not  ac- 

surrendered  by  the  federal  government,  quiesce  in  these  propositions,  but  denied 

Mr,   Seward  look  the   ground   that  the  that  the  conveyance  of  public  agenu  of 

Soutbero  emiisadei  and  their  despatches  this  character  from  Havana  to  Sc  Thomaa 

were  contraband  of  war,   and  that  the  on  their  way  to  Great  Britain  and  France, 

Trent  might  properly  have  been  carried  and  of  their  credentials  or  despatches  (if 

into  port  and  condemned  at  prize.   If  ench  any)  on  board  the  Trent,  was  or  contd 

a  condemnation  had  taken  place,  it  was  be  a  riolation  of  the  duties  of  neutrality 

intimated  that,  as  there  was  no  direct  pro-  on  the  part  of  that  vessel ;  and  both  for 

cesa  in  prize  courts  against  contraband  that  reason,  and  alio  because  the  dettlnv 

persona,  tbe  adjadicatirai  against  the  ibip  tlon  of  ttaete  peraoni  ud  decpatchea  waa 
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sadoTB  resident  in  a  neutral  coontry  are  favorite  objects  of  the 
protection  of  the  law  of  nationa,  antl  their  object  is  to  preserve 
the  relations  of  amity  between  the  governments ;  and  the  pre- 
Bumptioa  is,  that  the  neutral  utate  preserves  its  integrity,  and  ia 
not  concerned  in  any  hotitile  deu^n.  (a) 

3.  Right  of  B««[Qh.  — In  Older  to  enforce  the  rights  of  belligerent 
nations  agunst  the  delinquencies  of  neutrals,  and  to  ascertain  the 
real  aa  well  as  assumed  character  of  all  vessels  on  the  hi^h  seas, 
the  law  of  nations  arms  them  with  the  practical  power  of  visita- 
tion and  search.  The  duty  of  self-preservation  gives  to  bellige- 
rent nations  thia  right.     It  is  founded  upon  necessity,  and  is 

(a)  The  Caroline,  6  C.  Bob.  461 ;  Martens,  Sommarj,  b.  7,  c.  IS. 

bona  JSdt  neutnJ,  It  was  thought  certain  serring  the  enemj  a*  a  trantport,  and 

that  the^  vers  not   contraband.     The  Boai  to  aasl^tjiubitantialty,  though  not 

gorenuuent  further  declared  that  Uiej  perbapi  directly,  hia  militarj  operatlooi. 

would  Dot  acquieace  in  the  capture  of  If  the  enemy  hai  not  the  actual  control 

MOj   Briliih   merchant   ihlp  in  circum-  and  dupo«al  of  the  tbip  by  any  contract, 

■tancei  almllar  to  thoie  of  the  Trent,  eren  be  thinks  that  it  mmt  be  proved  that  the 

thoDgh  it  waa  bronght  before  a  prize  serrice  performed  was  in  its  nature  anch 

court.    Earl  Hussell  to  Lord  Lyons,  Jan.  aa  is  rendered  by  a  traniport,  and  thai 

23, 1862.  there  should  be  evidence  of  inten^on  or 

Mr.  Lawrence  thlnka  that  the  tame  knowledge  from  whkU  intenttoa  may  be 

principle  of  the  jut  btUi  which  subjecta  a  reMOoably  inferred,  on  the  part  of  the 

neutral  to  conflacatioD  for  carrying  mill-  owner  or  hli   agent,  tiie    maater.      He 

tary  offlcen  appliea  to  the  carriage  of  thinks  the  roles  of  contraband  inappU- 

Important  persons  in  the  clnl  terrlce.  cable,  and  that  the  fact  that  the  Toyage 

The  British  elum  to  take  their  tailors  is  to  end  at  a  neutral  port,  though  not 

out  of  American  sblpi  stood  on  wholly  conclualre,  it  a  ttrong  argument  againat 

different  gronndt.    I^wrence's  Wheaton,  condemnation,  especially  if  conpled  with 

app.  8,  pp.  966,  960,  and  a  72,  pp.  217,  proof  that  the   ship  was  pnrining  her 

S18.  ordinary    employment.      Neutrality    of 

Ur,  Dana  thinks  that  thia  case  can  be  Great  Britain  during  the  Am.  Ciril  War, 

coDsideTed    as    baring    settled   but  one  c.  fi,  pp.  224,  226. 

principle,  and  that  one  no  longer  dlt-  For  further  dlicnision  of  the  subject, 

pnted :  that  a  public  ship,  though  of  a  see  Mr.  Sumner's  speech  in  the  United 

naliOD  at  war,  cannot  take  persons  out  of  States  Senate,  Jan.  9,  1862;  H.  Thoa- 

a  neutral  Teasel  at  sea,  whaieter  may  be  Tenel'a  despatch  to  M.  Mercter,  of  Dec. 

the  claim  of  her  goTernment  on  those  S,  1B61 ;  Ann.  Beg.  1861,  p.  252,  and 

persona.    Wheat  Dana'i  note  22B.  Pub.  Doc.  288  ;  pamphlets  by  Profeieor 

Professor  Uonntague  Bernard,  after  Parker    (Cambridge,    1802},   M.   Haute- 

stating tbeoaeandglTingthedespatcbei,  (enille,   and   Professor  Mountague  Ber> 

comet  to  the  conclu^on  that  a  neutral  nard  (Oxford,  1862) ;  WooUey,  Int  Law, 

tbip  coareying  pertMU  in  the  enemy'i  { 184 ;  Hittoricus,  Int.  Law,  18G ;  Lord 

employment,  whether  mlliuiy  or  dril,  is  Mackensie,  Boman  I*w,  60- 
not  liable  to  condemnation  unleti  she  is 
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etrictly  and  exclusively  a  wai  right,  and  does  not  rightfully  exist 
in  time  of  peace,  unless  conceded  by  treaty.  (6)  •  AU  writers 
upon  the  law  of  nations,  and  the  highest  authorities,  acknowledge 
the  right  in  time  of  war  as  restii^  on  sound  principles  of  public 
jurisprudence,  and  upon  the  imtitutes  and  practice  of  all  great 
maritime  powers.  (_c)  And  if,  upon  making  the  search,  the  vessel 
be  found  employed  in  contraband  trade,  or  in  carrying  enemy's 
property,  or  troops,  or  despatches,  she  is  liable  to  be  taken  and 
brought  in  for  adjudication,  before  a  prize  court. 

(b)  Le  Looii,  2  Dods.  248 ;  The  Antelope,  10  Wbaatou,  lie.  Tet  the  Biitiib 
Parliament,  bj  itatute.  Id  Aogait,  1B39,  in  order  more  eSectuall;  to  inppreaa  the 
■lave  trade,  and  eapeciallj  ai  against  Fortngal,  ■  power  that  had  gnmlj  rlolated 
her  treaty  iritb  England  on  that  aubject,  authorized  the  power  of  riiitation  and  tearcb 
in  time  of  peace.  The  Britiih  government  diiclaim  the  right  of  teardi  in  time  of 
peace,  bat  they  claim  at  all  times  the  right  ofvUit,  in  order  to  know  whether  a  veMe), 
pretending,  for  instance,  to  be  American,  and  hoisting  the  American  fiag.  be  reaUy' 
what  she  seems  to  be.  Lord  Aberdeen's  Despatch  of  December,  ISII,  to  the  Ameri- 
can Minister,  Mr.  SteTenion.  But  the  goTernmcDt  of  the  United  States  do  not  admit 
the  diatinction  between  the  right  of  risitation  and  the  right  of  search.  Thej  consider 
the  difference  to  be  one  rather  of  definition  than  principle,  and  that  it  i*  not  known 
to  the  law  of  nationi.  They  will  not  admit  the  exercise  of  the  claim  of  xisit  to  be  a 
right ;  while  the  Britiah  goremment  concedes  that  if,  in  the  extreat  of  the  right  of  mtk 
to  aacertain  tlie  genuineness  of  the  flag'  which  a  inspected  Teuel  bean,  any  injurj 
eiuues,  prompt  reparation  would  be  made.  The  mutual  righi  of  mniation  and  tank  in 
reference  to  the  slave  trade  has  ever  been  conceded  by  the  European  goTemmenli 
of  Austria,  France,  Great  Britain,  Pnusia,  and  Russia,  who  were  parties  to  tlie 
Quintuple  Trea^  at  London,  of  December,  1841.  See  Mr.  Webster's  Despatch,  u 
American  Secretary  of  State;  to  Mr.  Everett,  the  American  Minister  at  London,  of 
March  28,  1843.  This  treaty  was  aubseqnently  ratified  b;  alL  the  contracting  parliet 
except  £^nce,  who  remained  bound  only  to  a  restrictive  right  of  search  under  the 
conventions  of  1831  and  1833.  The  Inter-vliitatioD  of  ships  at  sea  is  a  brooch  of  the 
law  of  self-defence,  and  la.  In  point  of  fact,  loactlsed  hy  the  public  vetseb  of  all 
nations,  including  those  of  the  United  States,  when  the  piratical  character  of  a  veaoel 
is  luspected.  The  right  of  visit  Is  conceded  for  the  sole  purpose  of  aacertaining  the 
real  national  character  of  the  vessel  sailing  nnder  suspicions  circumstances,  and  is 
wholly  distinct  from  the  right  of  seatcb.  It  has  been  termed,  b;  the  Supreme  Coort 
of  the  United  States,  the  right  of  approach  for  that  purpose  (The  Marianna  Flora, 
11  Wheaton,  1, 43} ;  and  it  is  considered  to  be  well  warranted  by  the  ptindplea  of 
public  law  and  the  usages  of  nations.    Bynk.  Q.  J.  Pub.  lib.  1,  c.  114,  i.  p. 

(e)  Vattel,  b.  8,  c.  7,  sec  114 ;  Ord.  de  la  Marine,  of  1681,  art.  12 ;  Httbner.  de  U 
Saisie  de«  Bfttimens  Neutres ;  The  Maria,  I  C.  Bob.  840 ;  Le  Louis,  2  Uoda.  246 ;  The 
Marianna  Flora,  11  Wheaton,  42. 

*  Tlie  British  government  have  abait-  the  whole  subject  is  diacuased.   Hansard, 

dooed  the  claim  of  a  right  of  vialtation  In  cU.  1307,  2082 ;  Ann.  Beg.  1SG8.  p.  168. 

time  of  peace  for  the  purpose  of  verifying  Treaty  with   Great  Britain  of  May  36, 

the  flag,  except  n  far  as  allowed  by  1862,  12  U.  8.  St.  at  L.  279. 
treaty-    Btsloricus,  lai.  I^w,  ITS,  where 
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Neutral  nations  have  frequently  been  disposed  to  question  and 
tesist  the  exercise  of  this  right.  This  was  particularly  the  case 
with  the  Baltic  confederacy  during  the  American  war,  and  with 
the  convention  of  the  Baltic  poweiB,  in  1801.  The  right  of  search 
was  denied,  and  the  flag  of  the  state  was  declared  to  be  a  substi- 
tute for  all  documentary  and  other  proof,  and  to  exclude  all  right 
of  search.  Those  powers  armed  for  the  purp(»e  of  defend- 
ing their  neuti-al  *  pretensions ;  and  England  did  not  hesi-  *  154 
tate  to  consider  it  as  an  attempt  to  introduce,  by  force,  a 
new  code  of  maritime  law  incoosiatent  with  her  belligerent  rights, 
and  hostile  to  her  interests,  and  one  which  would  go  to  ex:tinguiflh 
the  light  of  maritime  capture.  The  attempt  was  speedily  &ub- 
trated  and  abandoned,  and  the  right  of  search  haa,  since  that 
time,  been  considered  incontrovertible,  (a) 

The  whole  doctrine  was  ably  discussed  in  the  English  High 
Court  of  Admiralty,  in  the  case  of  the  Maria,  (6)  and  it  was  ad- 
judged that  the  right  was  incontestable,  and  that  a  neutral  sov 
ereign  could  not,  by  the  intei-position  of  force,  vary  that  right. 
Two  powers  may  agree  among  tbemaelTes  that  the  presence  of 
one  of  their  armed  ships,  along  with  their  merchant  ships,  shall 
be  mutually  understood  to  imply  that  nothing  is  to  be  found  ia 
that  convoy  of  merchant  ships  inconsistent  with  amity  or  neu- 
trality, (e)  But  no  belligerent  power  can  legally  be  compelled, 
by  mere  force,  to  accept  of  such  a  pledge ;  and  every  belligerent 
power  who  is  no  party  to  the  agreement  has  a  right  to  insist  on 
the  only  security  known  to  the  law  of  nations  on  this  subject, 
independent  of  any  special  covenant,  and  that  is  the  right  of 
personal  visitation  and  search,  to  be  exercised  by  those  who  have 
aa  interest  in  making  it.  The  penalty  for  the  violent  contraven- 
tion of  this  right  is  the  confiscation  of  the  property  so  withheld 
from  visitation ;  and  the  infliction  of  this  penalty  is  conformable 
to  the  settled  practice  of  nations,  as  well  as  to  the  principles  of 

(a)  Id  the  conreotian  between  Eaginnd  and  Buuia,  on  the  ITth  of  June,  1801, 
Rnttln  admitted  the  belligerent  right  of  March,  even  ot  merchant  rettds  Mvigating 
under  codtoj  of  a  ihip  of  war,  prorided  it  wai  ezerciaed  by  a  ship  of  war  betonging 


[b]  1  C.  Rob.  840. 

(c)  Id  the  treaty  of  commerce  between  the  United  Statei  and  the  Republic  of 
CUU,  Id  1S32,  it  wai  agned  that  the  right  of  vUItation  and  irarch  ibonld  not  applj 
to  veuel*  lailing  mider  convoy.  So,  alio,  in  the  convention  between  the  United 
State*  and  the  Pera-BoUvIan  Confederacy,  of  1838,  art  19. 
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the  manicipal  juriapmdeDce  of  most  coantries  ia  Europe.  There 
m&7  be  oases  ia  which  the  maater  of  a  neutral  ship  ms;  be 
authorized,  by  the  natural  right  of  self-preservation,  to  defend 
himself  against  extreme  violence  threatened  by  a  oruiaer,  grossly 
abusing  his  commissioa ;  but,  except  in  extrome  cases,  a  mer- 
chant vessel  haa  no  right  to  say  for  it«elf,  and  an  armed  vessd 
has  no  right  to  say  for  it,  that  it  will  not  submit  to  visitation  or 
aearoh,  or  be  carried  into  a  proximate  port  for  judicial 
'  155  inquiry.  Upon  "  these  principles,  a  fleet  of  Swedish  mer- 
chant ships,  sailing  under  convoy  of  a  Swedish  ship  of  war, 
and  under  instructions  from  the  Swedish  government  to  resist, 
by  force,  the  right  of  search  claimed  by  British  lawfully  commis- 
sioned cruisers,  was  condemned.  The  resistance  of  the  convoying 
ship  was  a  resistance  of  the  whole  ooavoy,  and  justly  subjected 
the  whole  to  coofisoation.  (a) 

The  doctrine  of  the  English  admiralty  on  the  right  of  visitation 
and  search,  and  on  the  limitatioQ  of  the  right,  has  been  rec- 
ognized, in  its  fullest  extent,  by  the  courts  of  justice  in  this 
country,  (i)  The  very  aet  of  sailii^  under  the  protection  of  a 
belligerent  or  neutral  convoy,  for  the  purpose  of  resisdng  search, 
is  a  violation  of  neutrality.  The  Dani^  government  asserted 
the  same  principle  in  its  correspondence  with  the  government  of 
the  United  States,  and  in  the  royal  instmotions  of  the  10th  of 

(a)  The  Hkris,  1  C.  Bob.  310;  Tbe  EUabe,  4  C.  Hob.  406. 

(b)  The  NeKlde,  9  CraDcb,  427,  438,  448,  446,  463;  Tbe  Hariann*  Eloro,  11 
WheatoD,  42.  The  goTemment  of  the  United  State*  admits  the  rfght  of  vidutloQ 
and  Marah  by  belligerent  gorernaient  reiaeli  of  their  prirate  merchaat  Teueli,  for 
enemy'i  propenj,  article!  contraband  of  irar,  or  men  tn  the  land  or  naval  leTTtce  of 
the  enemj.  Bnt  it  doe*  not  nnderatand  the  law  of  natloni  to  authoriie.  and  doe*  not 
admit,  the  right  of  Karcli  for  lubjecti  or  namen.  EoglaDd,  on  the  other  hand, 
aMerti  the  right  to  look  for  her  lubjecti  on  tbe  high  »ea«,  Into  whateTer  lerTice  they 
might  wander,  and  will  not  renonnce  It.  The  objection*  to  the  Briti*h  claim,  on  the 
ground  of  public  law  and  polic7,  were  «tated  with  great  force  and  cleamea*,  in  1818, 
b7  the  American  Minitter  in  London  to  Lord  Castlereagh.  Buih'i  Memoranda, 
181-193,  279-283.  The  claim  of  Great  Britain  to  the  right  of  learch,  on  the  high 
■eaa,  of  neutral  vetecle,  for  deserter*  and  other  person*  liable  to  militar;  and  naval 
service,  ha*  been  a  qneation  of  animated  diicusalon  between  that  government  and  the 
United  States.  It  was  one  principal  cause  of  the  war  of  I81S,  and  remans  un«ettled 
to  thb  day.  In  the  diicniuoac  In  1812,  between  Lord  Ashbnrton  and  Mr.  Webster, 
relative  to  the  bonndarf  Ime  of  the  Slate  of  Maine,  the  Amerkan  Hhilster  Inddeii- 
tally  dltcnued  the  inbject,  and  Intimated  that  the  mle  hereafter  to  be  insisted  on 
wonld  be,  that  every  regularly  documented  American  merchant  veisel  was  evidence 
that  the  seamen  on  board  were  American,  and  wonld  find  protection  nnder  the 
American  flag. 
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March,  1810 ;  (c)  and  none  of  the  powers  of  Europe  have  called 
in  question  the  jnstioe  of  the  doctrine.  (<f)  ^  Confiscation  ia  ap- 
plied, by  way  of  penalty  for  resiatance  of  search,  to  all  vessels, 
vitbout  any  discriounatioD  as  to  the  national  character  of  the 
Teasel  or  caigo,  and  without  separating  the  fate  of  the  cargo  from 
that  of  the  ship. 

This  right  of  search  is  confined  to  private  merchant  vessels, 
and  does  not  apply  to  public  ships  of  war.  Their  immunity  from 
the  exercise  of  any  civil  or  criminal  jurisdiction  but  that  of  the 
sovereign  power  to  which  they  belong  is  usiformly  asserted, 
claimed,  and  conceded.  A  contrary  doctrine  is  not  to  be 
found  in  any  jurist  or  writer  on  the  law  of  nations,  or  *ad-  *  156 
mitted  in  any  treaty ;  and  eTet7  act  to  the  contrary  haa 
been  promptly  met  and  condemned.  (a)y^ 

(c)  4  Hall'*  Ijtw  Joamal,  26S ;  Letten  of  Count  BoMnkruitz  to  Hr.  Ervlng,  28th 
■od  aOtb  June,  and  9th  July,  1811. 

(<I)  The  AnitrUn  onlinuice  of  mntnlitj  of  Auguf  1 7, 180S,  eojoiaed  It  upon  all 
Ihelr  reweli  to  iDbmit  to  Tiiitation  on  the  higli  *eM,  and  not  to  make  anj  dlfflcnll; 
U  to  the  production  of  the  documentary  proofs  of  property, 

|aj  Thnilow'i  SUte  Fapert,  iL  fi08;  CMuegii's  Ducoonet,  130j  Hr.  Canuliig'f 
Letter  to  Mr.  Monroe,  Angiut  3, 1807 ;  EdinbuTKh  Review  for  October,  1807,  art  1. 
In  the  case  of  Frina  Frederik,  2  Dodi.  451,  the  qoeadou  was  raised,  and  leam- 
edlj  dlaciuwd,  whether  a  public  armed  ship,  beloui^g  to  the  Sng  of  the  Nether- 
landi,  wa*  liable  to  ciril  or  criminal  procew  In  a  British  port.  Bhe  waa  brought  In 
by  aaaiitance,  in  distress,  and  salvage  was  claimed,  and  the  ship  was  arrested  upon 
that  claim,  and  a  plea  to  the  jurisdiction  interposed.  The  qnettioD  went  off  by 
anangement,  and  wa*  not  decided,  though  the  immunity  of  such  Tesaela  from  alt 
prtTate  claims  was  forcibly  urged,  on  grounds  of  general  policy  and  the  usage  of 
nations.  And  in  this  country,  in  the  case  of  The  Schooner  Exchange  «.  H'Faddon, 
7  Crancfa,  lie,  it  va«  decided,  after  great  ditcuulon,  that  a  public  vessel  of  war  of 
a  foreign  MTcrelgn,  at  peace  with  tlie  United  Sutea,  condng  Into  their  ports,  and 
demeaning  herself  In  a  friendly  manner,  was  exempt  from  the  JnrladictloD  of  the 
conntry.  L'Intincible,  1  Wheaton,  288,  252,  i.  e.  In  that  iuteresting  case.  The 
Schooner  Exchange,  it  was  shown  that  ttie  exemption  of  a  public  ship  In  port  from 

1  Blitorlcni,  Int.  Law,  178, 181 ;  Wheat.  As  to  public  ships,  see  7  Op.  Att.-Qen. 

Dana's  note  242.    The  captain  of  a  mer-     122,  imic,  124,  n.  1. 

chant  steamer  it  not  privileged  from  search          See  the  treaties  referred  to,  aitt,  14% 
hy  thefactthathe  hasagoTemmentmaQ     n.  1,  for  regulatloiu  of  visitation  and 
onboard.    The PeterhoS, 5 Wall. 28 ; B, o.     search. 
Blalchf.  Pr.  468jr»  

yi  On  the  matters  dtacnsMd  In  [a)  see,  itself  the  law  1*  not  settled,  bnt  the  right, 
a*  to  pnbltc  ships.  The  Constitution,  4  P.  Iflt  exlata,  Is  not  likely  to  be  exercised 
AD.  SO;  as  to  merchant  vessels,  United  exoept  under  suspicions  dnmrnstances. 
States  c.  Diekelman,  92  U.  S.  620.  HaU,  Int.  Law,  pt  4,  c  6.  f  2Ga. 

xi  A*  to  tb«  ri^t  to  search  the  m^ 
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The  exercise  of  the  right  of  visitatioD  and  search  most  be  cou- 
dacted  with  due  care  aad  regard  to  the  rights  and  safety  of  the 

the  local  jnriadiction  mm  not  founded  od  the  ftbeolnte  rigbt  of  another  lorereigii  to 
inch  an  exemption,  bnt  npon  prindplea  of  pabltc  comity  and  coDTenience,  and  arote 
from  tbepreinmeduonient  of  nationi:  that  conient  might  be  wUhdrawD,  npon  notice, 
without  JDit  oOence;  and  If  a  foreign  ahip,  afler  inch  notke,  comci  into  tlw  por^ 
■he  liecomes  amenable  to  the  local  lawB  in  the  lame  manner  %*  other  Teweti ;  and 
though  a  public  ihip  and  her  armament  might  be  excepted,  the  piiee  prapertj  wtiii^ 
■he  bring!  into  port  ii  lubject  to  the  local  Juriadiction,  for  the  purpoea  of  examina- 
tion and  inquirj,  and,  in  a  proper  case,  for  reititotion.  It  has  been  aiserled,  on  tlia 
part  of  the  execntive  aotboritr  of  the  United  State*,  tiiat  a  writ  pf  habea*  arjmt  nuj 
be  lawful);  awarded  to  bring  up  a  subject  illegally  detained  on  iMard  a  foreign 
■hip  of  war  in  onr  watere.  Opinion  of  the  Attorney-Oenerat  of  itiB  United  Statei, 
June  21,  1794.  {Opinion!  of  the  Attoraeya-Geneml,  i.  47.)  So,  alM,  it  wai  the 
offlcial  opinion  of  the  ACtomey-Qeneral  of  the  United  StatM,  in  1709,  that  it  waa 
lawful  to  aerre  civil  or  criminal  proceu  npon  a  person  on  board  a  foreign  ship  of  war 
lying  willUn  a  harbor  of  the  United  Stales.  lb.  L  5&-67.  These  opmions  do  not 
apply,  of  conne,  to  any  proceu  against  the  ship  itself.  Hr.  Webster,  the  American 
Secretary  of  Slate,  in  his  diplomatic  letter  to  Ixird  Aabburton,  the  British  Minister 
at  Washington,  of  tile  date  of  Aagast  1,  1842,  contended,  that  if  a  Teasel  be  driren 
by  Btresa  of  weather  or  other  necessity,  or  carried  by  unlawful  force  into  a  British 
port,  even  if  it  be  a  prohibited  or  blockaded  port,  that  neceaaity  exempted  the  vessel 
from  all  penalty  and  all  hazard ;  that  a  vessel  on  the  high  seaa  la  regarded  as  part  of 
the  territory  of  the  naUon  to  which  she  belongs,  and  subject  to  Its  eicluaiTe  j'uriadio- 
tion  1  and  if  it  be  forced  by  such  necesai^  into  a  foreign  port,  her  immunities  cod- 
tlnue  by  the  comity  and  practice  of  nations;  that  the  jnrisdiction  continues,  though 
the  vessel  be  at  oncW  in  the  foreign  port ,'  so  that  If  a  murder  be  committed  on 
board  a  vesiel  In  a  foreign  port  bj  one  of  the  crew,  or  a  passenger,  on  another  of 
the  crew,  or  a  passenger,  the  offence  Is  cognizable  by  the  conrta  of  the  nation  to 
which  the  veaael  belongs;  that  the  vetael,  white  waterborne  ia  foreign  places,  was, 
for  the  general  pm-pote  of  goeeniing  and  reguhitmg  the  righu,  dvtia,  and  abtigatioTu  0^ 
thoK  on  hoard,  considered  as  part  of  the  territory  to  which  she  belonged,  and  that 
local  laAs  did  not  aSect  existing  relations  between  peraons  on  board.  He  further 
staled  that,  by  the  comity  and  practice  of  nations,  mertAant  dssc/s  going  Tolnntsiily 
into  a  foreign  port  for  trade,  retain  on  board,  for  their  protection  and  goremment, 
the  jurisdiction  and  laws  of  their  own  conntry.  These  immunities  were  presumed  to 
exist  aa  a  part  of  civilization,  and  to  be  allowed  until  expressly  retracted.  This  pre- 
sumption is  deemed  to  be  part  of  the  voluntary  ,and  adopted  law  of  nations.  The 
case  of  a  vessel  forced  by  necessity  into  a  foreign  port,  placed  the  claim  for  exemp- 
tion from  interference  on  higher  principles  and  stronger  courtesy.  If  the  vessel  ha* 
slaves  on  board,  the  foreign  government  has  no  right  to  enter  on  board  and  interfere 
with  that  relation.  It  waa  admitted,  however,  that  the  exemption  from  the  local 
Jurisdiction  could  not  be  claimed  for  unlawful  acts  done,  and  CMitntcts  made,  on 
board  tlie  veuel  so  placed.  Vide  tupra,  109,  134,  n.,  and  in^,  862.  The  act  of  Con- 
gress giving  Jurisdiction  in  cases  of  felony  committed  in  a  foreign  port,  aa  in  the 
case  stated  by  Mr.  Webster,  assumes,  and  impliedly  admits,  a  concurrent  Jorladicdoa 
in  the' courts  of  the  territory  where  the  vessel  was  at  the  time.  Lord  Ashburton,  in 
hla  reply  of  the  0th  of  August,  declined  the  diacutaion  of  the  question  of  immunity  Id 
harbor,  on  general  prlndples,  and  said  that  Mr.  Webster  had  advanced  some  propo- 
sitions which  rather  surprised  and  startled  him,  though  he  did  not  pretend  to  Judge 
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vessels.  (6)  If  the  neotral  baa  acted  with  candor  and  good  faith, 
and  the  inqaiiy  has  been  wrongfolly  pursned,  the  helligerent 

of  them.  He  admitted,  that  in  thecMe  of  American  TeweU,  driven  bjneceMit;  into 
a  Britttb  port,  there  otiKht  not  to  be  uiy  offidoiu  intorfereiice  with  them,  nor  ntj 
further  Inqni^tion  into  the  ctate  of  pertoni  or  things  on  board  than  might  be  Indii- 
penuUe  to  enforce  the  obKrrance  of  the  municipal  law*  of  the  countrj,  and  the 
proper  regolation  of  Ita  harbon  and  vrateta.  The  prindplea  of  national  law,  itated 
in  the  diplomatic  correspondence  abore  refensd  to,  were  jndiciallj  recognized  by  the 
Bnpreme  Court  of  Lonitiaoa,  In  the  carc  of  McCargo  b.  New  Orleatu  loi.  Co.,  10 
Bob.  1m.  202,  316.  It  wa«  there  declared  to  be  a  tme  ezpocitton  of  the  law  of 
nathuu,  that  a  veaiel  on  the  high  leai,  in  time  of  peace,  engaged  In  a  lawful  Toyage, 
wa*  under  the  ezcluslTe  jnrudiction  of  the  stale  to  which  her  flag  belongi ;  and  that 
If  forced  by  necenitj'  Into  a  port  of  a  frlendl;  power,  ahe  loaes  none  of  the  right* 
appertaining  to  her  on  the  high  lesa,  hot  heraelf  and  cargo,  and  the  penoni  on  board, 
with  their  propertj,  and  all  the  rigbta  Incident  to  their  pereomiL  relation!,  aa  eitab- 
liihed  bj  the  lawi  of  the  itate  to  which  thej  belong,  were  placed  under  the  protec- 
tion wtiich  the  lawi  of  nations  extend  to  the  unfortunate  under  luch  circnmatancea. 
Although  the  jurisdiction  of  the  nation  orer  the  Teaiel  belonghig  to  it  be  not  wholly 
excluslTe,  and  though,  for  »ay  unlawful  acta  committed,  while  in  inch  a  situation, 
by  Che  master,  crew,  or  owners,  she  or  they  may  be  responsible  to  the  laws  of  the 
place,  yet  the  local  laws  do  not  supersede  the  laws  of  Che  country  to  which  the  Teisel 
belongs,  so  far  as  relates  to  the  righta,  duties,  and  obligations  of  those  on  board ;  and 
that  whatever  might  be  the  stato  of  the  foreign  law  in  relation  to  slavery,  it  did  not 
operate  on  board  the  vessel  so  forced  by  necessity  into  the  foreign  port,  and  before 
a  voluntary  landing  of  the  slaves  on  board,  Co  dissolve  the  relation  of  master  and 

Two  cases,  in  which  this  toterefting  subject  was  discussed,  are  cited  from  Orto- 
lan, lUgles  Internationales  de  la  Her,  i.  In  Wheaton's  EtemenCa,  3d  ed.  162-161,  In 
which  It  was  decided  by  the  Cooudl  of  State,  in  1806,  in  the  French  courts,  that  for- 
(Bgn  private  vessels  In  French  ports,  for  the  purpose  of  trade,  were  exempted  from  the 
kical  Jurisdiction,  as  to  acts  of  mere  iDtemational  discipline  of  the  vessel,  and  even  as 
to  crimes  and  oSences  committed  by  apenou  forming  apart  of  its  officer*  and  crew, 
■gainst  another  person  belon^ng  to  the  same,  when  the  peace  of  the  port  is  not 
disturbed.  But  the  local  jurisdiction  is  properly  auerted  as  to  crimes  committed  on 
board  the  vessel  against  persons  not  forming  part  of  Its  officers  and  crew,  or  by  any 
other  than  a  person  belonging  to  the  same,  or  those  committed  fay  the  officers  and 
crew  upon  each  other,  if  the  peace  of  the  port  be  thereby  disturbed ;  and  the  juris- 
diction, also,  Is  exercised  a*  to  civil  contracts  made  to  persons  not  belonging  to  the 
vessel.  These  were  the  cases  of  the  Newton,  at  Antwerp,  and  of  the  Sally,  at  Mar> 
•eille*.  These  cases  show  a  liberal  relaxation  of  the  strict  rights  of  the  local  juris- 
diction, and  so  they  are  regarded  by  Hr.  Wheaton.  Another  important  principle 
of  tntentaUonal  Jnrlspmdence  was  declared  by  the  French  Court  of  Cassation,  In 
1832,  In  the  case  of  the  Carlo  Alberto  (Sirey,  Becoell  G^n^ral  de  Jurisprudence, 
xzxiL  678,  cited  from  Wheaton's  Elements,  8d  ed.  164),  vii.  that  by  the  law  of 
natloos,  a  fortign  vessel,  allied  or  neutral,  is  considered  as  part  of  the  territory  of 


(ft)  The  Anna  Maria,  2  Wheaton,  S2T.  The  right  of  visitation  and  search  is 
sometimes  laid  under  special  restrictions,  by  convention  between  maritime  states. 
See,  for  Instance,  art.  17  of  the  convention  of  navigation  and  commerce  between  the 
United  Sutes  and  the  Peru-Bolivian  Confederation,  May,  1838. 
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cruiser  is  responsible  to  the  neutral  in  costs  and  dumages,  to  be 
assessed  by  the  prize  court  which  austaioe  the  judicial  examina- 
tion. The  mere  exercise  of  the  right  of  search  iuTolvea  the 
cruiser  in  no  trespaas,  for  it  is  strictly  lawful ;  but  if  he  proceeds 
to  capture  the  Tessela  [veasel]  as  prize,  and  sends  her  in  for 
adjudication,  and  there  be  no  probable  cause,  he  is  responsible. 
It  b  not  the  seaioh,  but  the  subsequent  capture,  which  ia  treated 
in  such  a  case  as  a  tortious  act.  (c)  If  the  capture  be  justifi- 
able,  the  subsequent  detention  for  adjudication  is  never  punished 
with  damages ;  and  in  all  cases  of  marine  torts,  courts  of  admi- 
ralty exercise  a  large  discretion  in  giving  or  withholding  dam- 
ages, (rf)  > 
•157  'A  rescue  effected  by  the  crew  after  capture,  and  when 
the  captors  are  in  actual  possession,  is  unlawful,  and  con- 
sidered to  be  a  resistance  within  the  application  of  the  penalty 
of  confiacatioQ ;  for  it  is  delivery  by  force  from  force,  (a)  And 
where  the  penalty  attaches  at  all,  it  attaches  as  completely  to 
the  cai^o  as  to  the  ship;  for  the  master  acted  as  agent  of  the 
owner  of  the  cargo,  and  his  resistance  was  a  fraudulent  attempt 
to  withdraw  it  from  the  rights  of  war.  (by 

A  neutral  is  bound  not  only  to  submit  to  search,  but  to  have 
his  vessel  duly  furnished  with  the  genuine  documents  requisite 
to  support  her  neutral  character,  (c)    The  most  material  of  these 

the  iMtioii  t«  wUcb  It  belonga,  and  eatitled  to  the  privilege  of  the  iOTiolsUlItj 
of  the  terriloTy ;  but  th&t  privilege  ceaiei  to  protect  her  when  hiving  committed 
acts  of  hoitilitj  in  tlie  Freoch  territory  inconsiatent  with  Its  chiu«cter  of  ally  or 
neatral,  and  that  even  tlie  pretext  of  putting  into  port  In  dletreu  will  not  ezclade 
the  JoiisdictioD  of  the  local  ttibonaU  of  a  cliarge  of  liigh  treason  agaluit  the  pep- 
tons  found  on  board. 

(c)  2  Maun,  439.  [d]  Story,  J..  11  Wheaton,  6i-f». 

(a)  The  Detpatch,  3  C.  Rob.  276 ;  Brown  v.  Union  Ins.  Co.,  S  Day,  1. 

(b)  The  Catherina  Elizabeth,  6  C,  Bob.  232. 

(c)  Answer  to  the  Pnualan  Memorial,  1763 ;  Hiibner,  de  Is  Salile  dw  BUimen* 
Neatre*. 

<  The  Ostaee,  0  Moore,  P.  C.  ISO,  the  Frivy  CoiuMdl  rererted  Dr.  LnthiDg- 

Spinki,  Pr.   174,  33  Eng.  L.  &  Eq.  26 ;  ton'i  dedtlon,  and  laid  down  morv  liberal 

The  Leucade,  Spinka,  Pr.  SIT;  Tlie  Aline  principle*  aa  to  allowing  coati  and  dam- 

and  Fanny,  10  Moore,  P.  C.  491,  GOO;  agei  to  claimant*  of   a  veMel   captat«d 

The  Maria,   11  Hoore,  P.  C.  271,  287;  withont  probaUe  came,   than  had  for- 

The  Thompton,  3  Wall.  166 ;  La  Hancbe,  roerly  preraiied  In  the  Bngllrii  practice. 
2   Spragne,   207 ;    The  Jane  Campbell, 
Blatchf,   Pr.   101 ;    The  Daihing  Wave, 
6  WaU.  170.    In  the  fint  of  theM  caaei 
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documents  are  the  register,  passport,  or  sea-letter,  muster-roll, 
log-book,  charter-party,  inToice,  and  bill  of  lading,  j/^  The  want 
of  some  of  these  papers  is  strong  presnmptive  evidence  agunst 
the  ship's  neatralitT- ;  yet  the  want  of  aaj  one  of  them  ia  not 
absolutely  concluBive.  (<!)  Si  aliqaid  ex  Bolemnibus  deSciat,  com 
sequitas  poscit  subveniendum  est.  The  concealment  of  papers 
material  for  the  preservatioa  of  the  neutral  character  justifies  a 
capture,  and  carrying  into  port  for  adjudication,  thot^h  it  does 
not  absolutely  require  a  condemnation.  It  is  good  ground  to 
refuse  coats  and  dam^es  on  restitution,  or  to  refuse  further  proof 
to  relieve  the  obscurity  of  the  case,  where  the  cause  labored  under 
heavy  doubts,  and  there  was  prima  facie  ground  for  coodem- 
natioQ  independent  of  the  concealment,  (e)  The  spoliation  of 
papers  is  a  still  more  aggravated  and  inflamed  circum- 
stance of  suspicion.  That  fact  may  exclude  further  •  proof,  *  158 
and  he  sufficient  to  infer  guilt ;  but  it  does  not,  in  Eng- 
land, as  it  does  by  the  maritime  law  of  other  countries,  create  an 
absolute  presumption  yurtset  demure;  and  yet  a  case  that  escapes 
with  such  a  brand  upon  it  is  saved  so  as  by  fire,  (a)  The  Su- 
preme Court  of  the  United  States  has  followed  the  less  rigorous 
English  rule,  and  held  that  the  spoliation  of  papers  was  not, 
of  it«elf,  BufGcient  ground  for  condemnation,  and  that  it  was  a 
circumstance  open  for  explanation ;  for  it  may  have  arisen  from 
accident,  necesBity,  or  superior  force.  (J)  If  the  explanation  be 
not  prompt  and  frank,  or  be  weak  and  futile ;  if  the  cause  labors 
under  heavy  suspicions,  or  there  be  a  vehement  presumption  of 
bad  faith,  or  gross  prevarication,  —  it  is  good  cause  for  the  denial 
of  further  proof;  and  the  condemnation  ensues  from  defects  in 
the  evidence,  which  the  party  is  not  permitted  to  supply.    The 

(rf)  Duiiifa  Inrtmeaoiw,  10th  Harch,  1810.  The  regiater  of  &  reuel  Ii  the  only 
docament  which  need  be  wi  board  a  tmieI  in  time  of  nniTeraal  peace,  to  prore 
national  character.  Catlett  e.  Pacific  In«.  Co.,  1  Paine,  594.  By  the  conTention  of 
narigatloa  and  commerce  between  the  XJoited  Slate*  and  the  Peru-Bolivian  Confed- 
eration, May,  18.38,  art.  18,  the  v«Meli  of  each  power  are  to  be  fnmiahefl  in  time  of 
war  with  lea-lettera  or  panporCs,  deicribiag  the  name,  property,  and  burden  of  the 
(hip,  and  name  and  residence  of  the  commander.  So  they  mnit  alw  be  provided 
with  certiflcates,  containing  the  particnlara  of  the  cargo,  and  the  place  whence  the 
lUp  taited,  algned  by  the  officers  of  the  port. 

(<)  Uringaton  s.  Maryland  In).  Co..  T  Cranch,  644. 

(o)  The  Hunter,  1  Dod>.  480. 

\b}  The  PIzarro,  2  Wbeaton,  227, 

3^  Hall,  InL  Law,  Appeu.  m. 
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obserration  of  Loid  Mansfield,  in  Bemardi  v.  Motttux,  (e)  was 
to  the  same  effect.  By  the  maritime  law  of  all  conntries,  be 
said,  throwing  papers  overboard  was  considered  as  a  strong  pre- 
Bumptiou  of  enemy's  property ;  bat,  in  all  his  experience,  he  had 
never  known  a  condemnation  on  that  circumstance  only.' 

(e)  Doug.  581. 

>  The  JofaunA  Emilie,  Spiuki,  Prize  Tlie  PeteriioS,  lb.  46S;  The  iSenej,  ib 
C.  12 ;  The  EUa  Wailfj,  BUtchf.  Fr.  1B7 ;  The  ZkrallA,  ih.  ITS,  uid  oth0 
288,  048 ;    The  Stephen  Hurt,  lb.  S87 ;    cues  fn  the  lune  Tolnnw. 
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LECTURE  vm. 

OP  IBDCES,  PASSP0BT8,  AND  TBEATIEa   OP  PEACE. 

Havino  considered  the  rights  and  duties  appertaining  to  a 
8tat«  of  war,  I  proceed  to  examine  the  law  of  nations  relative 
to  negotiations,  conveatious,  and  treaties,  which  either  partially 
inteimpt  the  war,  or  terminate  in  peace. 

a.  Of  Trnosa.  —  A  tnice  or  suspension  of  arms  does  not  termi- 
nate the  war,  but  it  is  one  of  the  commercia  belli  which  suspends 
its  operations.  These  conventions  rest  upon  the  obligation  of 
good  faith  ;  and  as  they  lead  to  pacific  negotiations,  and  are  nec- 
essary to  control  hostilities,  and  promote  the  caase  of  humanity, 
they  are  sacredly  observed  by  civilized  nations. 

A  particular  truce  is  only  a  partial  cessation  of  hostilities,  as 
between  a  town  and  an  army  besi^ug  it.  But  a  general  truce 
applies  to  the  operations  of  the  war ;  and  if  it  be  for  a  long  or 
indefinite  period  of  time,  it  amounts  to  a  temporary  peace,  which 
leaves  the  state  of  the  contending  parties,  and  the  questions 
between  them,  remaining  in  the  same  sitaation  as  it  found  them. 
A  partial  truce  may  be  made  by  a  subordinate  commander,  and 
it  is  a  power  necessarily  implied  in  the  nature  of  his  trust ;  but 
it  is  requisite  to  a  general  truce,  or  suspension  of  hostilities 
throughout  the  nation,  or  for  a  great  length  of  time,  that  it  may 
be  made  by  the  sovereign  of  the  country,  or  by  his  special 
anthoritT-.  (u)  The  general  principle  on  the  subject  'is,  *160 
that  if  a  commander  makes  a  compact  with  the  enemy,  and 
it  be  of  such  a  nature  that  the  power  to  make  it  could  be  rea- 
sonably implied  from  the  nature  of  the  tmst,  it  will  be  valid 
and  binding  though  he  abuse  his  trust.  The  oUtgation  he  is 
under  not  to  abuse  his  trust  regards  his  own  state,  and  not  the 
enemy,  (a) 

A  truce  binds  the  contracting  parties  from  the  time  it  is  con- 
cluded, but  it  does  not  bind  the  individuals  of  the  nation  so  as  to 

(a)  Vattel,  b.  3,  c.  16,  tec.  288-286 ;  OroUiu,  b.  6,  c  21. 
(a)  Balfaerforlh,  b.  2,  c.  9 ;  Yfttiel,  b.  8,  c.  IS,  lec.  201 ;  Grotltu,  b.  3,  o.  23,  *ec  4. 
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render  them  personally  responsible  for  a  breach  of  it,  until  they 
have  had  aotuid  or  constructiTe  notice  of  it.  Though  an  indi- 
vidnal  may  not  he  held  to  make  pecuniary  compenaatioa  for  a 
capture  made,  or  destruction  of  property,  after  the  suBpenaion  of 
hostilities,  and  before  notice  of  it  had  reached  him,  yet  the  sover- 
eign of  the  country  is  bound  to  cause  restoration  to  be  made  of 
all  prizes  made  after  the  date  of  a  general  truce.  To  prevent 
the  danger  and  damt^e  that  might  arise  from  acts  committed  in 
ignorance  of  the  truce,  it  ia  common  and  proper  to  fix  a  prospec- 
tive  period  for  the  cessation  of  hostilities,  with  a  due  reference  to 
the  distance  and  situation  of  places.  (_b) 

A  truce  only  temporarily  stays  hostilities ;  and  each  party  to 
it  may,  within  bis  own  territories,  do  whatever  he  would  have  a 
right  to  do  in  time  of  peace.  He  may  continue  active  prepara- 
tions for  war,  by  repairing  fortifications,  levying  and  disciplining 
troops,  and  collecting  provisions  and  articles  of  war.  He  may  do 
whatever,  under  all  the  oircumstaDces,  wonld  be  deemed  compati- 
ble with  good  &ith  and  the  spirit  of  the  agreement;  but  he  is 
justly  restrained  from  doing  what  would  be  directly  injarious  to 
the  enemy,  and  could  not  safely  be  done  in  the  midst  of  hostili- 
ties. Thus,  in  the  case  of  a  truce  between  the  governor  of  a 
fortified  town  and  the  army  besieging  it,  neither  party  is  at 
liberty  to  continue  works,  constructed  either  for  attack  or  de- 
fence, and  which  could  not  safely  be  done  if  hostilities  had 
*  161  *  continued ;  for  this  would  be  to  make  a  mischievous  and 
fraudulent  use  of  the  cessation  of  arms.  So,  it  would  be 
a  fraud. upon  the  rights  of  the  besieging  army,  and  an  abuse  of 
the  armistice,  for  the  garrison  to  av^  themselves  of  the  truce  to 
introduce  provision  and  succors  into  the  town,  in  a  way  or  through 
passages  which  the  besieging  army  would  have  been  competent 
to  prevent,  (a)  The  meaning  of  every  such  compact  is,  that  all 
things  should  remain  as  they  were  in  the  places  contested,  and 
of  which  the  possession  was  disputed,  at  the  moment  of  the  con- 
clusion of  the  truce.  (J) 

At  the  expiration  of  the  truce,  hostilities  may  recommence 
without  any  fresb  declaration  of  war ;  but  if  it  be  for  an  indefi- 
nite time,  justice  and  good  faith  require  due  notice  of  an  intention 
to  terminate  it.  (c) 

(b)  VatteL  b.  S,  c.  IS,  MC.  289,  2U.  («)  Ttttel,  b.  3,  c.  16,  mc.  S4T,  S4B. 

H)  lb.  ■«<!.  SeO.  (c)  Vatlel,  b.  8,  c  10,  wc.  Ha 
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Grotios  and  Vattel,  (d)  aa  well  as  other  writers  oa  national  law, 
have  i^tated  the  qaestion,  whether  a  truoe  for  a  given  period,  as, 
for  instaooe,  from  the  first  of  January  to  the  first  of  Fehruary, 
will  inolnde  or  eiclude  the  first  day  of  each  of  these  montha 
Grotins  sayB,  that  the  day  &oin  whence  a  trace  is  to  be  com- 
pDted  ia  not  one  of  the  days  of  the  tmce,  bnt  that  it  will  include 
tliQ  whole  of  the  first  day  of  Febraary  as  bein^  the  day  of  its 
termination.  Puffendorf,  Heinecoins,  and  Vattel,  on  tlie  other 
hand,  are  of  opinion,  that  the  day  of  the  comtDenoement  of  the 
truce  would  be  included ;  and  as  the  time  ought  to  be  taken 
largely  and  liberally,  for  the  sake  of  humanity,  the  last  day  men- 
tioned would  also  be  included.  Every  ambiguity  of  this  kind 
ought  always  to  be  prevented,  by  positive  and  precise  stipula- 
tions, 88,  from  suoh  a  day  to  such  a  day,  both  inclu8ive.(e) 

2.  PoHporta.  —  *  A  passport  or  safe-conduct  is  a  privilege  *  162 
granted  in  war,  and  exempting  the  party  from  the  effects  of 
its  operation,  during  the  time  and  to  the  extent  prescribed  in 
the  permission.  It  flows  from  the  sovereigQ  authority  ;  but  the 
power  of  granting  a  passport  may  be  delegated  by  the  sovereign 
to  persons  in  subordinate  command,  and  they  are  invested  with 
that  power  either  by  an  expceas  commission,  or  by  the  nature  of 
their  tmst.  (a)  The  general  of  an  army,  from  the  very  nature 
of  bis  power,  can  grant  safe-conducts  ;  but  the  permission  is  not 
transferable  by  the  person  named  in  the  passport,  for  it  may  be 
titat  the  government  had  special  reasons  for  granting  the  privilege 
to  the  very  individual  named,  and  it  is  presumed  to  be  personal. 
If  the  safe-conduct  be  granted,  not  for  persons,  but  for  effecte, 
those  effecta  may  be  removed  by  others  besides  the  owner,  pro- 
vided no  person  be  selected  as  the  ^eut  against  whom  there 
may  exist  a  personal  objection,  sufficient  to  render  him  an  object 
of  suspicion  or  danger,  within  the  territories  of  the  power  grant- 
ing the  permission. 

He  who  promises  security,  by  a  passport,  ia  morally  bound  to 
afford  it  gainst  any  of  his  subjects  or  forces,  and  to  make  good 

(rf)  Grotiiu,  b.S,c.  21,iec.  4;  Vattel,  b.  3,  c  IB,  wc.  244;  Pofl.S.  7.  8;  Heinecc. 
Jnr.  Nat  et  Oeot.  2.  9.  208. 

(«)  Ttw  nile  pnpowd  b^  the  SngUtb  commluloMn,  In  tbeir  report  od  tb«  prao- 
tice  of  tha  Bn^b  coorta.  In  3a\y,  1831,  U  recommended  hj  ila  abopUci^  and 
certainty.  Tb^  propoae  to  compute  the  flnt  day  esclnairelr,  and  the  laat  daj 
IncloafTelr,  In  nO  tat*.    See  W.  06. 

(a)  Vattel,  h.  8,  a  17. 
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any  damage  the  party  might  suBtaio  by  a  violation  o£  the  pass- 
port The  privilege  being  so  far  a  dispensation  from  the  legal 
effecta  of  war,  it  ia  always  to  be  taken  strictly,  and  must  be  con- 
fined to  the  purpose,  and  place,  and  time,  for  which  it  was  granted. 
A  safe-conduct  generally  includes  the  necessary  baggage  and  ser- 
vants of  the  person  to  whom  it  is  granted  ;  and,  to  save  doubt 
and  difficulty,  it  is  usual  to  enumerate,  with  precision,  every 
particular  branch  and  extent  of  the  indulgence.  If  a  safe-con- 
dact  be  given  for  a  stated  term  of  time,  the  person  in  whose  favor 
it  was  granted  must  leave  the  enemy's  country  before  the  time 
expires,  unless  detained  by  sickness,  or  some  unavoidable 

*  163   circumstance,  *  and  then  he  remains  under  the  same  pro- 

tection. The  case  is  different  with  an  enemy  who  comes 
into  the  country  of  his  adversary  during  a  truce.  He,  at  his  own 
peril,  takes  advantage  of  a  general  Uberty  allowed  by  the  suspen- 
sion of  hostilities,  and,  at  the  expiration  of  the  truce,  the  war 
may  freely  take  its  course,  without  being  impeded  by  any  claims 
of  such  a  party  for  protection,  (a) 

It  is  stated  that  a  safe-conduct  may  even  be  revoked  by  him 
who  granted  it,  for  some  good  reason  ;  for  it  ia  a  general  principle 
in  the  law  of  nations,  that  every  privilege  may  be  revoked  when 
it  becomes  detrimental  to  the  state.  If  it  he  a  gratuitous  privi- 
l^e,  it  may  be  revoked  purely  and  simply ;  but  if  it  be  a  pur- 
chased privilege,  the  party  interested  in  it  is  entitled  to  indemnity 
against  all  injurious  consequences,  and  every  party  affected  by 
the  revocation  is  to  be  allowed  time  and  liberty  to  depart  in 
safety:  (6) 

The  effect  of  a  license  given  by  the  enemy  to  the  subjects  of 
the  adverse  party,  to  carry  on  a  specified  trade,  has  already  been 
considered,  (e)  in  respect  to  the  light  in  which  it  ia  viewed  by 
the  government  of  the  citizens  accepting  it.  A  very  different 
effect  is  given  to  these  licenses  by  tfae  government  which  grants 
them,  and  they  are  regarded  and  respected  as  lawful  relaxations 
or  suspensions  of  the  rules  of  war.  It  is  the  assumption  of  a 
state  of  peace  to  the  extent  of  the  license,  and  the  act  rests  in 
the  discretion  of  the  sovereign  authority  of  the  state,  which  alone 
is  competent  to  decide  how  far  considerations  of  commercial  and 
political  expediency  may,  in  particular  cases,  control  the  ordinary 

(a)  V.ttel.  b.  3,  c.  17,  tec  273,  274, 

{b)  lb.  (cc.  276.  (c)  Siipra,  [61.]  86. 
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consequences  of  war.  In  the  conntry  which  grants  them,  lioenses 
to  carr;  on  a  pacific  commerce  are  stricti  jurit,  as  being  excep- 
tions to  a  general  rule ;  though  they  are  not  to  be  coa- 
stnied  with  pedantic  accnraoy,  nor  will  every  *  small  *164 
deviatioQ  be  held  to  vitiate  the  £air  efiect  of  them,  (a)  An 
eTcess  in  ihe  qoantily  of  goods  permitted  to  be  imported  might 
not  be  considered  as  noxious  to  any  extent ;  but  a  variation  in 
the  quality  or  substance  of  the  goods  might  be  more  significant. 
Whenever  any  part  of  the  trade  assumed  under  the  license  is 
denuded  of  any  authority  nnder  it,  such  part  is  subject  to  con- 
demnation. 

Another  material  circumstance  in  all  licenses  is  the  limitation 
of  time  in  which  they  ere  to  be  carried  into  effect,  for  what  is 
proper  at  one  time  may  be  very  unfit  and  mischievous  at  another 
time.  Where  a  license  was  limited  to  be  in  force  until  the  29tb 
of  September,  and  the  Bhip  did  not  sail  from  the  foreign  port 
until  the  4th  of  October,  yet,  as  the  goods  were  laden  on  board 
by  the  12th  of  September,  and  there  was  an  entire  bonafdea  on 
the  part  of  the  person  holding  the  license,  this  was  held  to  be 
legal.  (&}  But  where  a  license  was  to  bring  away  a  cargo  from  ■ 
Bordeaux,  and  the  party  thought  proper  to  change  the  license, 
and  accommodate  it  to  another  port  in  France,  it  was  held  by  the 
English  admiralty,  in  the  case  of  the  Twee  Qebroedert,  (c)  that 
the  license  was  vitiated,  and  the  vessel  and  cai^o  were  con- 
demned. It  has  also  been  held  that  the  license  must  be  limited 
to  the  nse  of  the  precise  persons  for  whose  benefit  it  was  ob- 
tained. The  great  principle  in  these  cases  is,  that  subjects  are 
not  to  trade  with  the  enemy  without  the  special  permission  of 
the  government;  and  a  material  object  of  the  control  which 
the  government  exercises  over  such  a  trade  is  that  it  may 
judge  of  the  particular  persons  who  are  fit  to  *  be  intrusted     *  165 

(a)  The  Cotmopolite,  4  C.  Rob.  S ;  Orotiiu,  b.  8,  c.  21,  wc.  14,  lays  doini  the 
general  rnle,  that  a  lafe-coDdact,  of  whtcli  thew  Ilcenaee  ate  ■  tpecies,  are  [ia|  to  b« 
lilieralty  conatmed;  laxa  magli  qvan  tlriria  interjn-ttalia  adinillcnJa  rtf.  And  liceDiea 
were  erentnallj  construed  with  great  liberallt;  in  the  British  courta  of  admirklt;. 
Jadge  Croke,  In  the  case  of  The  Abigail,  Stewart,  Tice-Adm.  360;  Duer  on  Ininr 
ance,  L  605-610.  The  Zngliah  admiralty  and  common-law  deciiiona  on  thii  aubject 
of  liceniea  are  collected  and  examined  bj  Mr.  Duer,  wiUi  hla  aiaal  diligence  and 
•agscity. 

(b)  8chToeder«.VBaz,16EMt,e8;  S.Camp.Sa 
(e)  Edw.  Adm.  06. 
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vtith  an  exemptioa  from  the  ordinary  restrictions  of  a  stat«  of 
war,  (o) 

3.  TtmUm  of  Paaoa. — The  object  of  war  is  peace;  and  it  is 
the  duty  of  every  belligerent  power  to  make  war  fulfil  its  end 
with  the  least  possible  mischief,  and  to' accelerate,  by  all  £air  and 
reasonable  means,  a  just  and  honorable  peace.  The  same  power 
which  has  the  right  to  declare  and  cany  on  war,  would  seem 
naturally  to  be  the  proper  power  to  make  and  conclude  a  treaty 
of  peace ;  but  the  disposition  of  this  power  will  depend  upon 
the  local  constitution  of  every  nation ;  and  it  sometimes  happens 
that  the  power  of  making  peace  is  committed  to  a  body  of  men 
who  have  not  the  power  to  make  war.  In  Sweden,  after  the 
death  of  Charles  XII.,  the  king  could  declare  war  without  the 
consent  of  the  national  diet,  but  he  made  peace  in  conjanotion 
with  the  senate,  (i)  So,  by  the  Constitution  of  the  United  States, 
the  Freflident,  by  and  with  the  advice  and  consent  of  two  thirds 
of  the  Senate,  may  make  peace,  but  it  is  reserved  to  Congress  to 
declare  wai.  This  provision  in  our  Constitution  is  well  adapted 
(as  will  be  shown  more  fully  hereafter)  to  unite,  in  the  negotia- 
tion and  conclusion  of  treaties,  the  advantage  of  talents,  expe- 
rience, stability,  and  a  comprehenaive  knowledge  of  national 
interest,  with  the  requisite  secrecy  and  despatch. 

Treaties  of  peace,  when  made  by  the  competent  power,  are 
obligatory  upon  the  whole  nation.  If  the  treaty  requires  the 
payment  of  money  to  carry  it  into  effect,  and  the  money  cannot 
be  raised  but  by  an  act  of  the  legislature,  the  treaty  is  morally 
obligatory  upon  the  legislature  to  pass  the  law,  and  to  refuse  it 
would  be  a  breach  of  public  faith.^  The  department  of  the  gov- 
emment  that  is   intrusted  by  the  Constitution  with  the 

*  166   treaty-making  power  is  competent  to  *  bind  the  national 

faith  in  its  discretion ;  for  the  power  to  make  treatiea  of 
peace  must  be  coexteuBive  with  all  the  exigencies  of  the  nation, 
and  necessarily  involves  in  it  that  portion  of  the  national  sov- 
ereignty which  has  the  exclusive  direction  of  diplomatic  negotia- 
tions and  contracts  with  foreign  powers.    All  treatiea  made  by 

(a)  The  Jonge  Johannra,  4  C.  Rob.  263.  See  the  law  u  lo  liceuaei,  collected  in 
1  Holt^  129,  note.  Mr.  Holt  taja,  that  Sir  William  Scott  wm,  in  fact,  the  aadioc  of 
the  whole  learning  of  the  law  relating  to  the  lytten  of  licemea. 

ib)  Tatlel,  b.  4,  c.  2,  aec.  10. 

1  Bat  «ee  286,  D.  1. 

[180] 


ny  Google 


LBOT.  Tin.]  or  THE  LAW  OF  KATIONB.  *  167 

that  power  become  of  absolute  efficacy,  because  they  are  the 
supreme  law  of  the  land. 

There  can  be  no  doubt  that  the  power  competeut  to  bind  the 
natioD  by  treaty  may  alienate  the  pablic  domain  and  property  by 
treaty.  If  a  nation  has  conferred  upon  its  executive  department, 
without  reserve,  the  right  of  treating  and  oontractiDg  with  other 
states,  it  is  considered  as  having  invested  it  with  all  the  power 
neoeaaary  to  make  a  valid  contract.  That  department  is  the 
oigan  of  the  nation,  and  the  alienations  by  it  are  valid,  because 
they  are  done  by  the  reputed  will  of  the  natioD.  The  funda- 
mental laws  of  a  state  may  withhold  from  the  executive  depart- 
ment the  power  of  transferring  what  belongs  to  the  state  ;  but 
if  there  be  no  express  provieion  of  that  kind,  the  inference  is, 
that  it  has  confided  to  the  department  charged  with  the  power 
of  malritig  treaties  a  discretion  commensmate  with  all  the  great 
'  interests  and  wuita  and  necessities  of  the  nations.  A  power  to 
make  treaties  of  peace  necessarily  implies  a  power  to  decide  the 
terms  on  whioh  they  shall  be  made,  and  foreign  states  could  not 
deal  safely  with  the  government  upon  any  other  presumption. 
Tite  power  that  is  intrusted  generally  and  largely  with  authority 
to  make  valid  treaties  of  peace  can,  of  course,  bind  the  nation 
by  aliesatioa  of  part  of  its  territory ;  and  this  is  equally  the 
case  whether  that  tenitory  be  already  in  the  occupation  of  the 
enemy  or  remains  in  the  poaseasion  of  tbe  nation,  and  whether 
the  property  be  public  or  private,  (a)  In  the  case  of  the 
Schooner  Peggy,  (6)  the  •Supreme  Court  ol  the  United  *  167 
States  admitted  that  individual  rights,  acquired  by  war, 
and  vested  rights  of  the  citizeus,  might  be  aacrlficed  by  treaty  for 
national  purposes.  So,  in  the  case  of  Ware  v.  SyUon,  (a) '  it 
was  said  to  be  a  clear  principle  of  national  law  that  private  rights 
might  be  sacrificed  by  treaty  to  secure  the  public  safety,  though 

(a)  Tkttel,  b.1.  o.20,KC.S44;  lb.c.  Bl,  wc  262;  b.4,  c,  2,  tec.  11,  IS.  Vattel 
•dmlu  that  tbe  tnodMiieiital  towi  of  «  natloo  toaj  wtcLhold  the  power  of  slienatloa 
by  tTeBt7 ;  and  It  would  Mem,  by  necetsary  Inference,  to  be  a  Tiolatlon  of  funda- 
mental law  for  the  tnaty-makiog  power,  acting  under  lucb  an  initrnment  m  tbe 
ConatitiitioD  of  tbe  United  Slate*,  to  agree  b^  treaty  tot  tbe  abolition  or  alteration 
rf  any  part  of  the  Conatltntion.  The  itipulatlon  would  go  to  deatMy  tbe  xeiy 
aatbori?  for  making  tbe  treaty. 

(i)  1  Crancb,  IQS.  {a)  Cbaae,  J.,  8  Dallas,  190,  a4&, 

2  Maine,  314 ;  Ueade  v.  United  Statei,  2  Kott  ft  H.  (Conrt  of 
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the  goTenuuent  would  be  bound  to  make  compensatioQ  and 
indemnity  to  the  individuals  whose  rights  had  thus  been  surren- 
dered. The  power  to  alienate,  and  the  duty  to  make  compensa- 
tion, are  both  laid  down  by  Grotius  (b}  in  equally  explicit  terms. 
A  treaty  of  peace  is  valid  and  binding  on  the  nation,  if  made 
with  the  present  ruling  power  of  the  nation,  or  the  government 
de  facto.  Other  nations  have  no  right  to  interfere  with  the  do- 
mestic affairs  of  any  particular  nation,  or  to  examine  and  judge 
of  the  title  of  the  party  in  possession  of  the  supreme  authority. 
They  are  to  look  only  to  the  fact  of  possession,  (c)  And  it  is  an 
acknowledged  rule  of  international  law,  that  the  principal  party 
ia  whose  name  the  war  is  made  cannot  justly  make  peace  with- 
out including  those  defensive  allies  in  the  pacification  who  have 
afforded  assistance,  though  they  may  not  have  acted  as  princi- 
pals ;  for  it  would  be  faithless  and  cruel  for  the  principtd  in  the 
war  to  leave  his  weaker  ally  to  the  full  force  of  die  enemy's 
resentment.  The  ally  is,  however,  to  be  no  further  a  party  to 
the  stipulations  and  obligations  of  the  treaty  than  be  has  been 
willing  to  consent.  All  that  the  principal  can  require  is,  that  his 
ally  be  considered  as  restored  to  a  state  of  peace.  Every  alli- 
auce,  in  which  all  the  parties  are  principals  in  the  war,  obliges 
the  allies  to  treat  in  concert,  though  each  one  makes  a  separate 
treaty  of  peace  for  himself,  (d) 

*  168      ■  The  effect  of  a  treaty  of  peace  is  to  put  an  end  to  the 

war,  and  to  abolish  the  subject  of  it.    Peace  relates  to  the 

lb)  B.  S,  c.  20,  lec.  7.  Tbe  goremmeDt  of  the  Uoited  SUt«*  dwlired  M  the 
BritUh  govcniment,  in  reference  to  the  diipnted  line  of  the  Dortheutem  boiuidmr)r 
of  tbe  United  States,  that  it  bad  no  power  to  cede  any  part  of  the  terrltorj  cialmed 
by  the  State  of  Maine,  without  the  consent  of  that  itate.  See  the  letter  of  Lord 
Faimeraton  to  Mr.  Foi,  tbe  BHtiih  Minitter  at  Waihlngton,  November  19,  188T. 
Though  the  lietter  opinion  would  teem  to  be,  that  inch  •  power  of  cetaion  doe* 
reaide  exclusive]}'  In  the  treaty-making  power,  under  tlie  Conatitation  of  tbe  Duitcd 
States,  yet  lound  discretion  would  forbid  the  exercise  of  it  without  the  conient  of 
the  local  goTennnentB  who  are  interested,  except  in  casei  of  great  neceuitj,  in  which 
tliat  conient  might  be  presumed.  B7  the  treat/  made  between  the  United  8tat«* 
and  Qreat  Britain,  in  1842,  respecting  the  disputed  boondai;  line  between  tbe  Slate 
of  Maine  and  the  British  provinces  of  New  Brunswick  and  Canada,  part  of  the  land* 
claimed  by  the  State  of  Maine  were,  by  the  line  agreed  on,  placed  within  the  British 
territory,  and  ceded  to  Great  Britain  ;  yet  the  Untied  States  did  not  act  00  the  sub- 
ject until  they  had  previously  and  very  wisely  provided,  that  commiasiimen  on  tbe 
part  of  the  states  ot  Massachusetts  and  Maine  should  be  present  at  the  negotia- 
tion, and  assenting  to  the  boundary  tine  agreed  on. 

(e)  Vattel,  b.  4,  c.  2,  sec.  14,  and  vide  iupra,  (24,]  26. 

(J)  Vatlel.  b.  4,  c.  2,  see.  IS. 
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war  which  it  teitninates.  It  is  an  agreemeot  to  waive  all  discus- 
sion coDceniiag  the  respective  rights  of  the  parties,  and  to  bury 
in  oblivion  all  the  original  causes  of  the  war.  (a)  It  forbids  the 
revival  of  the  same  war,  by  taking  arms  for  the  cause  which  at 
first  kindled  it,  though  it  is  no  objection  to  any  subsequent  pre- 
tensions to  the  same  thing  on  other  foundations.  (5)  After  peace, 
the  revival  of  giievances  arising  before  the  war  is  not  to  be 
encouraged,  for  treaties  of  peace  are  intended  to  put  an  end  to 
such  complaints ;  and  if  grievances  then  existing  are  not  brought 
forward  at  the  time  when  peace  is  concluded,  it  is  to  be  presumed 
that  it  is  not  intended  to  bring  them  forward  at  any  future 
time,  (c)  Peace  leaves  the  contracting  pai-ties  without  any  right 
of  committing  hostility,  for  the  very  cause  which  kindled  the 
war,  or  for  what  has  passed  in  the  coarse  of  it.  It  is,  therefore, 
no  longer  permitted  to  take  up  arms  again  for  the  same  cause,  (tf) 
But  this  will  not  preclude  the  right  to  complain  and  resist,  if  the 
same  grievances  which  kindled  the  war  be  renewed  and  repeated ; 
for  that  would  furnish  a  new  injury  and  a  new  cause  of  war 
equally  just  with  the  former  war.  If  an  abstract  right  be  in 
question  between  the  parties,  the  right,  for  instance,  to  impress 
at  sea  one's  own  subjects  from  the  merchant  vessels  of  the  other, 
and  the  parties  mske  peace  without  taking  any  notice  of  the 
question,  it  follows,  of  course,  that  all  past  grievances,  damages, 
and  injury,  arising  under  such  claim,  are  thrown  into 
oblivion,  *  by  the  amnesty  which  every  treaty  implies ;  *  169 
but  the  clmm  itself  is  not  thereby  settled,  either  one  way 
or  the  other.  It  remains  open  for  future  discussion,  because  the 
treaty  wanted  an  express  concession  or  renunciation  of  the  claim 
itself,  (a) 

A  treaty  of  peace  leaves  everything  in  the  state  in  which  it 
finds  it,  if  there  be  no  express  stipulation  on  the  subject.  If 
nothing  be  eaid  in  the  treaty  of  peace  about  the  conquered  coun- 
try  or  places,  they  remun  with  the  possessor,  and  his  title  cannot 
afterwards  be  called  in  question.  (&}    During  war,  the  conqueror 

(a)  Sir  WMam  Scott,  in  the  cue  of  the  BUiB  Ann,  1  Dodi.  249.  Though  private 
right!  «]ditiiig  before  tiie  war  may  not  be  remitted  hj  peace,  the  pretnmptloa  i* 
otherwUe  ai  to  the  righta  of  Ung*  and  nationi.    Qrotint,  tk  8,  c.  20,  lec  IB. 

{£)  Vattel,  b.  4,  c  2,  lec  19. 

(c)  Sir  WilUuD  Scott,  The  Mollj,  1  Dod«.  39d. 

(</)  Yaltel,  b.  4,  c  3,  wc.  19. 

(o)  Tattel.  b.  4,  c.  %  Bee.  19, 20.  {b)  Tattel,  b.  4,  c.  S, »«.  10,  3L 
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has  only  a  usufructuary  right  to  the  territory  he  has  subdued ; 
and  the  lateot  right  and  title  of  Uie  former  sovereign  oontinaea, 
until  a  treaty  of  peace,  by  its  silence  oi  by  its  express  stipulation, 
shall  have  extinguished  his  title  for  ever,  (c) 

The  peace  does  not  affect  private  rights  vhioh  had  no  relation 
to  the  war.  Debts  existing  prior  to  the  war,  and  injuries  commit- 
ted prior  to  the  war,  but  which  made  no  part  of  the  reasons  for 
undertaking  it,  remain  entire,  and  the  remedies  are  revived,  {d)  * 
Therfe  are  certain  cases  in  which  even  debts  contracted  or  inju- 
ries committed  between  two  subjects  of  the  belligerent  powers, 
during  the  war,  are  the  ground  o£  a  valid  clum,  as  in  the  cose  of 
ransom  bills,  and  of  contracts  made  by  prisoners  of  war  for  sub- 
sistence, or  in  a  trade  carried  on  under  a  license,  (e)  This 
would  be  the  case  if  the  debt  between  them  was  contracted,  or 
the  injury  was  committed,  in  a  neutral  country.  (/) 

A  treaty  of  peace  binds  the  contracting  parties  &om  the  mo- 
ment of  its  conclusion,  and  that  is  understood  to  he  from 

*  170   *  the  day  it  is  dgned.  (a) '   A  treaty  made  by  the  minister 

abroad,  when  ratified  by  his  sovereign,  relates  back  to  the 
time  of  signing ;  (()  but,  like  a  truce,  it  cannot  affect  the  subjects 
of  the  nation  with  guilt,  by  reason  of  acts  of  hostility  subsequent 
to  the  date  of  the  treaty,  provided  they  were  committed  before 
the  treaty  was  known.  All  that  csn  be  required  in  such  cases 
is,  that  the  government  make  immediate  restitution  of  things 
captured  after  the  oessation  of  hostilities ;  and  to  guard  against 
inconvenience  from  the  want  of  due  knowledge  of  the  treaty,  it 
is  usual  to  fix  the  periods  at  which  hostilities  are  to  oease  at 

(c)  Sir  WUliam  Scott,  1  Doda.  462;  Tattel,  b.  8.  c.  13,  kc  197, 198;  lb.  b.  4,  c.  S, 
MC.  1 1  OrotlaB,  lib.  3,  c.  0,  uc.  4, 5;  HKblj,  Droit  de  rEorope,  1.  0.  S,  144. 

{d)  Qrodui.  b.  3,  c.  20,  MC.  10,  18. 

(<)  Crawford  r.  The  William  Penn,  3  Wa«h.  481;  1  Petoi,  C.  C.  106,  a.  0. 

(/)  Vattel.  b.  4,  c.  2,  •«.  23. 

{a)  Tattel.  b.  4,  c.  8,  wc.  21 ;  Hartent,  Siunniary,  b.  8,  &  7,  kc  6;  In  the  mattor 
o(  Meitger,  N.  T.  Legal  Obterret  for  March,  ISil. 

(b)  Hjrlton  V.  Brown,  1  Waab.  812. 

1  Al<diioiu  V.  Iflgren,  4  El.  &  Bl.  217,  Police  Jorj  of  Conoordia,  lb.  28a    But 

219 ;  onb,  67,  D- 1 ;  91,  n.  1.  in  »  far  as  the  treaty  aSect*  individoal 

>-  SoTereignpowNOTerterritoT7ceded  righta  which  were  Teti«d  before  it  wa« 

ends  at  tbe  moment  of  cewion,  except  for  ratified,  it  ii  not  con^dered  ae  condaded 

niauldpalparpoce*BndkeepingDrder,f<ir  until  tboe  it  an  exchange  of  ratiflca- 

whicb  it  coDtinnei  until  dellrerr-    United  tloiu.    Haxer  v.  Taker,  9  WnU.  83. 
StalM  v.  BeTnei,  0  How.  127;  Davit  v, 
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di£Ferent  places,  and  for  the  reetitutioD  of  property  taken  after- 
wards, (e) 

But  though  indiTtdtialB  are  not  deemed  criminal  foe  continning 
hostiUties  after  the  date  of  the  peace,  so  long  as  they  are  ignorant 
of  it,  a  more  difficult  question  to  determine  is,  whether  they  are 
responsible  eiviliter  in  euch  cases.  Grotius  (i2)  says,  they  are  not 
liable  to  answer  in  dami^es,  but  it  is  the  duty  of  the  government 
to  restore  what  has  been  captured  and  not  destroyed.  In  the 
case  of  the  American  ship  Mentor,  (e)  which  was  taken  and 
destroyed,  off  Delaware  Bay,  by  British  ships  of  war,  in  1783, 
after  the  cessation  of  hostilities,  but  before  that  fact  liad  come  to 
the  knowledge  of  either  of  the  parties,  the  poiat  was  much  dis- 
cussed; and  it  was  held  that  the  injured  party  could  not  pass 
over  the  person  from  whom  the  alleged  injury  had  been  received, 
and  fix  it  on  the  commander  of  the  English  squadron  on  that 
station,  who  was  totally  ignorant  of  the  whole  transaction,  and 
at  the  distance  of  thirty  le^ues  from  the  place  where  it  passed. 
There  was  no  instance  in  the  annals  of  the  prize  coorts  of  such 
a  remote  and  consequential  responsibility  in  such  a  case. 
The  actual  wrong-doer  is  the  person  to  answer  in  *  judg-  •  171 
ment,  and  to  him  the  responsibility,  if  any,  is  attached. 
He  may  have  other  persons  responsible  over  to  him,  but  the 
injured  party  could  look  only  to  him.  The  better  opinion  was, 
that  though  such  an  act  be  done  through  ignorance  of  the  cessa- 
tion of  hostilities,  yet  mere  ignorance  of  that  fact  would  not 
protect  the  officer  from  civil  responsibiUty  in  a  prize  court ;  and 
that  if  he  acted  through  ignorance,  his  own  government  must 
protect  him  and  save  him  harmless.  When  a  place  or  country  is 
exempted  from  hostility  by  articles  of  peace,  it  is  the  duty  of  the 
government  to  use  due  diligence  to  give  its  subjects  notice  of  the 
fact ;  and  the  government  ought,  in  justice,  to  indemnify  its  sub- 
jects who  act  in  ignorance  of  the  peace.  And  yet  it  would  seem 
from  that  case  that  the  American  owner  was  denied  redress  in 
the  British  admiralty,  not  only  against  the  admiral  of  the  fleet 
on  that  station,  but  against  the  immediate  author  of  the  injury. 
Sir  William  Scott  denied  the  relief  i^aiost  the  admiral ;  and  ten 

(e)  Tattel,  b.  4.  c.8,tec.M,26;   ib.  b.  S.  c.  12,  k«.  160,  167;  lb.  i.  8,  c.  IS; 
2DA]l«t,40;  Azimi,  11.227;  Hjllon  tr.  Brown,  1  Wuh.  811,  312,  S12,  SGI. 
{</)  B.  S,  c.  21,  lec.  6. 
(•)  1  C.  Bob.  179;  [The  Oit*e«,  9  Hoore,  P.  C.  IGOy  176.] 
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yeara  before  that  time  relief  had  equally  been  denied  by  hU  pre- 
dece»soi  against  the  person  who  did  the  injury.  If  that  deoiiion 
was  erroneoua,  aD  appeal  ought  to  have  been  prosecuted.  We 
have,  then,  the  decisioa  of  the  English  High  Court  of  Admiralty, 
denying  any  relief  in  such  a  ease,  and  an  opinion  of  Sir  William 
Scott  many  years  afterwards,  that  the  original  wrong-doer  was 
liable.  Tlie  opinions  cannot  otherwise  be  reconciltid  than  upon 
the  ground  that  the  prize  courts  have  a  lai^e  and  equitable  dis- 
cretion in  allowing  or  withholding  relief,  according  tu  the  special 
circumstances  of  the  individual  case,  and  that  there  is  no  fixed 
or  inflexible  general  rule  on  the  subjecL 

If  a  time  be  fixed  by  the  treaty  for  hostilities  to  cease  in  a  given 

place,  and  a  capture  be  previously  made,  but  with  knowledge  of 

the  peace,  it  has  been  a  question  among  the  writers  on  public  law 

whether  the  captured  property  should  be  restored.     The 

*  172   better  and  the  more  reasonable  opinion  *  is,  that  the  cap- 

ture would  be  null,  though  made  before  the  day  limited, 
provided  the  captor  was  previously  informed  of  the  peace ;  for, 
as  Emerigon  (o)  observes,  since  consti'uctive  knowledge  of  the 
peace,  after  the  time  limited  in  different  parts  of  the  world,  ren- 
ders the  capture  void,  much  more  ought  actual  knowledge  of  the 
peace  to  produce  that  efifect.  (i) 

(a)  Yalin,  TraiU  dei  Prisei,  e.  4,  uc.  4,  5;  Emerigoa,  TttltS  dei  Am.  c  12,  aec. 
19  i  Ainni  oo  Maritime  Law,  cd.  N.  Y.  tl.  231. 

(&)  Tliis  point  vtu  eiteD«iTE>t7  diacuued  in  the  French  priia  courti,  in  the  cue  of 
the  capture  ol  the  Britith  *hip  Swineherd,  bj  the  French  privateer  Bellona,  In  ISOl, 
and  whit  fu  sufflcieat  knowledge  of  the  fact  of  the  peace  to  annul  the  captore  waa 
the  great  queidon.  The  EnglUli  iliip  waa  taken  poueiilon  of,  and  carried  into  the 
Isle  of  Prance,  and  libelled,  and  condemned  aa  lawf  nl  prize  of  war.  The  aentence  of 
coademnaclon  wa«  affirmed  in  1S03,  on  appeal  to  the  Cotmdl  of  Prizea  at  Parit,  and 
M.  MetUn  ha*  reported  at  large  the  elalxirate  argument  and  oplnloa  of  M.  Collet- 
Descotila,  the  imperial  adrocate-general  in  the  Cooncil  of  Prlxea,  Id  favor  of  the  cap- 
tore.  The  ground  he  took,  aod  upon  which  the  Council  of  Pritet  proceeded,  waa, 
that  the  king's  proclamation  of  the  lignatnre  of  the  prelimiiMi7  ardclea  of  pe>C«, 
though  made  known  repeatedly  to  the  French  cruiaer  before  the  capture,  bat  nnao- 
companied  by  any  French  atteetation,  wa«  Dot  that  tnffltdent  aod  indnbiuble  ert- 
denue  to  the  French  crulaer  of  the  fact  of  the  peace,  upon  which  he  ought  to  hare 
acted,  and  that  the  period  of  the  Are  monthi  had  not  clapaed  within  which  it  wat 
lawful,  in  the  Indiau  aeaa,  to  continue  boitilitiea.  The  learned  and  venerable  audior 
of  that  immenio  work,  tbe  Repertoiy  of  Juriapradence.  lar*.  on  introducing  the  caae, 
tiiat  he  shall  be  ailent  on  the  qnection,  and  contents  himself  with  giving  the  discns- 
■ioni,  and  particalarlr  the  opinion  of  the  advocate-general  and  the  reaaona  of  the 
Council  of  Prizea.  See  Repertoire  Univerael  et  Raiaono^  de  Juriaprudence,  par  U.  le 
Comte  Merlin,  xiii.  tit.  Priae  Maritime,  sec.  6. 
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*  Another  question  btosa  subsequent  to  the  treaty  of  *  178 
Ghent,  of  1814,  in  one  of  the  British  vice-admir&lty  courts, 
on  the  validity  of  a  recapture,  by  a  British  ship  of  war,  of  a 
British  vessel  captured  by  an  American  privateer.  The  capture 
made  by  an  American  cruiser  was  valid,  being  made  before  the 
period  fixed  for  the  cessation  of  hostilities,  and  in  ignorance  of 
the  &ct ;  but  the  prize  had  not  been  carried  into  port  and  con- 
demned, and  while  at  sea  she  was  recaptured  by  the  British 
cruiser  after  the  period  fixed  for  the  cessation  of  hostilities,  but 
without  knowledge  of  the  peace.  It  was  decided  tJiat  the  pos- 
sesfflOD  of  the  vessel  by  the  Amerioan  privateer  was  a  lawful  pos- 
session, and  that  the  British  cruiser  oould  not,  after  the  peace, 
lawfully  use  force  to  divest  this  lawful  poasesraon.  The  restorer 
tiou  of  peace  put  an  end,  from  the  time  limited,  to  all  force,  and 
then  the  general  principle  applied,  that  things  acquired  in  war 
remain,  as  to  title  and  possesion,  precisely  as  they  stood  when 
the  peace  took  place.  The  vH  potndeti*  is  the  basis  of  every 
treaty  of  peace,  unless  it  be  otherwise  agreed.  Peace  gives  a 
final  and  perfect  title  to  captures  without  condemnation ;  and  as 
it  forbids  all  force,  it  destroys  all  hopes  of  recovery  as  much  as  if 
the  vessel  was  carried  if^fra  prcetidia,  and  condemned,  (a) 
A  similar  doctrine  was  held  in  the  case  of  *  the  Schooner  *  174 
Sophie,  (a)  and  a  treaty  of  peace  has  the  effect  of  quieting 
all  titles  of  possession  arising  from  the  war,  and  of  putting  an 
end  to  the  claim  of  all  former  proprietors  to  things  of  which 
possession  was  acquired  by  right  of  war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to  be 
restored  are  to  be  returned  in  the  condition  in  which  they  were 
taken  ;  but  this  does  not  relate  to  alteretioBs  which  have  been  the 
natural  consequence  of  time,  and  of  the  <>perations  of  war.  A 
fortress  or  a  town  is  to  be  restored  in  the  condition  it  was  when 
taken,  so  far  as  it  shall  still  be  in  that  condition  when  the  peace 
is  made,  (h)  There  is  no  obligation  to  repair,  as  well  as  to  re* 
store,  a  dismantled  fortress  or  a  ravaged  territory.  The  peace 
extinguishes  all  claim  for  damages  done  in  war,  or  arising  from 
the  operations  of  war.  Things  are  to  be  restored  in  the  condition 
in  which  the  peace  found  them  ;  and  to  dismantle  a  fortification 

(d)  Cue  at  the  T«gal  TeDder,  Halifax,  April,  1816,  died  In  Wheaton't  Dig.  902. 

(a)  «  C.  Rob.  1S8. 

(ft)  Yuui,  b.  1, 0.  a,  aeo.  81, 81. 
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or  to  waste  a  oonntiy,  after  the  conclusion  of  the  peace,  and 
previous  to  the  Bnrrender,  would  be  an  act  of  perfidy,  (c) 

Treaties  of  everj  kind,  when  made  by  the  competent  authority, 
are  as  obligatory  upon  nations  as  private  oontraots  are  binding 
upon  individuals;  and  they  are  to  receive  a  fair  and  liberal 
interpretation,  according  to  the  intention  of  the  contracting  par- 
ties, and  to  be  kept  with  the  most  scrupulous  good  faith.  Their 
meaning  is  to  be  ascertained  by  the  same  rules  of  construction 
and  course  of  reasoning  which  we  apply  to  the  interpretation  of 
private  coDtraots.  (d)  ^  If  a  treaty  should,  in  foot,  he 
*  175  violated  by  one  of  the  contraotiag  *  parties,  either  by  pro- 
ceedings incompatible  with  the  particular  nature  of  the 
treaty,  or  by  an  intentional  breach  of  any  of  its  articles,  it  resta 
alone  with  the  injured  party  to  pronounce  it  broken.  The 
treaty,  in  such  a  case,  is  not  absolutely  void,  but  voidable,  at 
the  election  of  the  injured  party,  (a}  If  he  chooses  not  to  come 
to  a  rupture,  the  treaty  remains  obligatory.  He  may  waive  or 
remit  the  infraction  committed,  or  he  may  demand  a'  just  satis- 
faction. 

There  is  a  very  material  and  important  distioctioD  made  by 
the  writers  on  public  law  between  a  new  war  for  some  new 
cause,  and  a  breach  of  a  treaty  of  peace.  In  the  former  case, 
the  rights  acquired  by  the  treaty  subsist,  notwithstanding  the 
new  war ;  but,  in  the  latter  case,  they  are  annulled  by  the  breach 
of  the  treaty  of  peace  on  which  they  are  founded.  A  new  war 
may  interrupt  the  exercise  of  the  rights  acquired  by  the  former 
treaty,  and,  like  other  rights,  they  may  be  wrested  from  the 

(e)  lb.  ««c.  81. 

(d)  Grotiui,  b.  a,  c.  16,  «e«.  1 ;  Pnff.  b.  5,  c  12,  mc  1 ;  Sntberforth'a  InitttntM, 
b.  2,  c.  T;  VBtt«l,b.  2,c.lT;  Brre,  Ch.  J.,  in  1  Bos.  &  PalL4S8,M9;  Opinion  of 
Sir  June*  Uaniott,  ciMd  in  1  Cliitt]',  Comm.  Law,  44.  But  If  the  legiiUtiTs  and 
ezevuUvB  branches  of  the  goTemment  hare  given  and  uierted  a  conitmction  to  a 
treaty  with  a  foreign  power,  under  which  it  claiuu  dominion  orer  a  teitltorj  in  it> 
pouewion,  the  coum  of  Jnstice  will  not  let  np  or  nuUin  a  different  oonstmedoa. 
Foster  V.  Netlson,  2  Petm,  263.  If  a  treatj  be  ambignon*  in  any  part  of  it,  the 
partj  who  had  the  power,  and  on  whom  it  was  pecullarlj  incumbent  to  apeak  dearly 
and  plainly,  ought  to  submit  to  the  constmclloi)  moit  unfaTorable  to  him,  upon  the 
reasonable  maxim  of  the  Roman  law,  that  PacUonem  obscuiam  i<i  noewe,  hi  quomm 
full  potettsle  legem  apcrUu  conacribere.    Vattet,  b.  3,  c.  IT,  sec  204. 

{a)  Grotios,  b.  2,  c.  15,  sec  16;  b.  3,  c.aO,  sec  86-88;  Bnrlamaqni,  pt.  4,  c  H 
pec  B,  p.  866;  Vattel,  b.  4,  c  4,  icc  61. 

I  See.  as  to  note  {d),  Wilson  v.  WaU,  8  WaU.  BS,  89,  poU,  286,  n.  I. 
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party  bj  tJie  force  of  arms.  But  tben  they  become  newly 
acqmred  rigbts,  and  partake  of  the  operation  and  result  of  the 
new  war.  To  reoommenoe  a  war  by  breach  of  the  articles  of  a 
treaty  of  peace  is  deemed  much  more  odious  than  to  provoke 
a  war  by  some  new  demand  and  agression  ;  for  the  latter  is 
simply  injustice,  bnt  in  the  former  case  the  party  is  giiilty  both 
of  perfidy  and  injustice.  (&)  The  violation  of  any  one  article  of 
a  treaty  is  a  violation  of  the  whole  treaty ;  for  all  the  articles  are 
dependent  on  each  other,  and  one  is  to  be  deemed  a  condition 
of  the  other,  and  a  violation  of  any  single  article  overthrows  the 
whole  treaty,  if  the  injured  party  elects  so  to  consider  it.  This 
may,  however,  be  prevented  by  an  express  provision,  that  if  one 
article  be  broken,  the  others  shall,  nevertheless,  continue 
in  full  force,  (c)  We  have  a  strong  instance,  in  *  our  *  176 
own  history,  of  the  aDnihilation  of  treaties  by  the  act 
of  the  injured  party.  In  1798,  tfae  Congress  of  the  United 
States  (a)  declared  that  the  treaties  with  France  were  no  longer 
obligatory  on  the  United  States,  as  they  had  been  repeatedly 
violated  on  the  part  of  the  French  government,  and  all  just 
claims  for  reparation  refused. 

As  a  general  rale,  the  obligations  of  treatiea  are  dissipated  by 
hostility,  and  they  are  extinguished  and  gone  forever,  unless 
revived  by  a  subsequent  treaty.  But  if  a  treaty  contains  any 
stipulations  which  contemplate  a  state  of  future  war,  and  make 
provision  for  such  an  exigency,  they  preserve  their  force  and 
obligation  when  the  rupture  takes  place.  All  those  duties  of 
which  the  exercise  is  not  necessarily  suspended  by  the  war,  sub- 
sist in  their  full  force.  The  obligation  of  keeping  faith  is  so  far 
&om  ceasing  in  time  of  war,  that  its  efScacy  becomes  increased, 
from  the  increased  necessity  of  it.  What  would  become  of 
prisoners  of  war.  and  the  terms  of  capitulation  of  garrisons  and 
towns,  if  the  word  of  an  enemy  was  not  to  be  relied  on  ?  The 
faith  of  promises  and  treaties  which  have  reference  to  a  state 
of  war  is  to  be  held  as  sacred  in  war  as  in  peace,  and  among 
enemies  as  among  friends.  All  the  writers  on  public  law  admit 
this  positiou,  and  they  have  never  failed  to  recommend  the  duty 
and  the  observance  of  good  faith,  by  the  most  powerful  motives, 

(ft)  Orotint,  b.  3,  c.  90,  mc.  27, 2B ;  Tattel,  b.  4,  o.  4,  mc.  42. 

(c)  Orotiiw,b.8,c.l&,NC.  U;  Vattel,  b.  4,  c.  4,  «ec.  47,  48;  b.2,e.lS,MC  802. 

(o)  Act  ol  Jnlr  7, 1796. 
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and  the  most  pathetic  and  eloquent  appeals  which  coald  be 
addressed  to  the  reason  and  to  the  moral  sense  of  nataoos.  (() 
The  tenth  article  of  the  treaty  between  the  United  States  and 
Great  Britain,  in  1794,  may  be  mentioned  as  an  instance  of  a 
stipalation  made  for  war  It  provided  that  debts  due  from 
individuals  of  the  one  nation  to  those  of  the  other,  and  the  shares 
or  moneys  which  they  m^fat  have  in  the  public  funds,  or  in 
public  or  private  banks,  should  never,  in  any  event  of  war,  be 

sequestered  or  confiscated.  There  can  be  no  doubt  that 
*  177  the  oblation  of  that  article  was  not  impaired  *  by  th«  war 

of  1812,  but  remuned  throughout  that  war,  and  continues 
to  this  day,  binding  upon  the  two  nations,  and  will  continue  bo, 
until  they  mutually  E^ree  to  rescind  the  article ;  for  it  is  a  prin- 
ciple of  universal  jurisprudence,  that  a  compact  cannot  ba  re- 
scinded by  one  party  only,  if  the  other  party  does  not  consent 
to  rescind  it,  and  does  no  act  to  destroy  it.  In  the  case  of  3%e 
Society  for  Propagating  tltt  Go^l  t.  Xfev  JSaoen,  (a)  the  Su- 
preme Court  of  the  United  States  would  not  admit  the  doctrine 
that  treaties  became  extinguished  ipso  facto  by  war,  unless  re- 
vived by  an  express  or  implied  renewal  on  the  return  of  peace. 
Such  a  doctrine  is  not  universally  true.  Where  treaties  contem- 
plate a  permanent  arrangement  of  national  rights,  or  which  by 
their  terms  are  meant  to  provide  for  the  event  of  an  intervening 
war,  it  would  be  against  every  principle  of  just  interpretation  to 
hold  them  extinguished  by  the  event  of  war.  They  revive  at 
peace,  unless  waived,  or  new  and  repugnant  stipulations  be 
made,  (i) 

(d)  Tattel,  b.  3,  c.  10,  tec.  174;  GroUni,  b.  8,  c.  2fi;  Heluecc  Jur.  Nftt.  et  Gat 
b.  2,  c.  0,  p.  213. 

(a)  8  Wheaton,  494 ;  Sutton  o.  Sutton,  1  Bnu.  &  ISy.  (HIS,  ■.  r. 

(6)  The  AnKrkan  Hiniiten,  in  tlieir  Degotiationt  at  I^ndon,  in  1818,  with  tlw 
Britlih  government,  inaiited  that  the  third  article  of  the  treat]'  of  September,  178S, 
Ttlativt  to  the  Juheria,  wai  a  fundamental  and  permanent  article,  ser.nring  a  primary 
right,  not  annulled,  though  the  eierdse  of  the  ri^t  wai  Interrupted  bj  the  war  of 
1812;  and  that  the  right  remained  in  full  force,  after  the  termination  of  the  wa^,DO^ 
withitnnding  it  was  not  noticed  in  the  treaty  of  Ghent  The  Britiih  commiuioDcn, 
on  theotherhand,  alleged  that  the  warof  1812  cancelled  the  proTiaion,  and,  not  behig 
reneired  by  the  sabiequent  treaty  of  peace,  the  right  wt«  extlngulihed.  The  tvo 
nationa  at  la*t  agreed  to  the  conTentlon  of  the  %Hh  of  October,  1818,  modifying  and 
■ettUng  theqiieitionai  to  the  flaheriei,  without  yielding,  on  either  iide,theircaDitnio- 
tlon  of  the  operation  of  the  war  of  1612,  upon  the  treaty  of  17B3.  Bnab'*  MeoM- 
randa,  8M-S68.  See  the  Diplomatic  Correspondence  betwe«n  Hr.  Adanu  and  Lord 
BatliuTtt,  in  1816.  In  thU  corre*pond«nce,  tiie  Britiih  negotiate  admitted  that  tbe 
[1901 
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4.  Of  Tmltoilw  C*d«d  or  Aoqolied.  —  With  respect  to  the  cea- 
aon  of  places  or  territories  by  a  treaty  of  peace,  though  the 
treaty  operates  ^m  the  making  of  it,  it  is  a  principle  of  public 
law  that  the  national  character  of  the  place  agreed  to  be  eun-en- 
dered  by  treaty  contiiities  as  it  was  under  the  character  of  the 
ceding  country,  until  it  be  actually  transferred.  Full  sover- 
eignty eansot  be  held  to  have  passed  by  the  mere  words  of  the 
treaty  without  actual  delivery.  To  complete  the  right  of  prop- 
erty, the  right  to  the  thing  and  the  possession  of  the  thing  must 
be  united.  This  is  a  necessary  principle  in  the  law  of  property 
in  all  systems  of  jurisprudence.  There  must  be  both  the  jus  in 
[ad]  rem  and  the  Jut  in  re,  according  to  the  distinction  of  the 
ciTiltans,  and  which  Barbeyrao  (c)  says  they  borrowed  from  the 
canoD  law.  This  geaeral  law  of  property  applies  to  the 
right  of  territory,  no  less  than  to  other  rights.  *  The  prac-  *  178 
tice  of  nations  has  been  conformable  to  this  principle,  and 
the  conventional  law  of  nations  is  full  of  iiistauces  of  this  kind, 
and  several  of  them  were  stated  by  Sir  William  Scott  in  the 
opinion  which  he  gave  in  the  case  of  the  Fama.  (a) ' 

aebioaiedgmail  of  a  right  or  tille  in  a  treaty  of  peace  wai,  in  iti  own  DHtore,  of  pe^ 
petnal  obligation.  The  ceaiion  of  a  right,  ai  that  of  bonndarj  lines  and  place*,  for 
inatance,  woald  teem  to  fall  within  the  lanie  principle.  Such  were  the  treaties  of 
Uuniter,  ISIS,  and  of  Utrecht,  ITIS,  which,  after  long  and  exhauiting  wan,  settled 
tbe  right!  of  the  great  European  powers  on  a  solid  and  permanent  foundation,  and 
are  ilill  deemed  to  be  in  vigor,  and  Intimately  connected  with  the  settlement  ot 
Europe-    [Thehistoryof  the  fliherieaqaestion  will  be  found  6  Am.  LawSeT.  S89.] 

(c)  Pali,  par  Barbejrau,  lir.  iv.  c.  8,  sec.  8,  note  2. 

(a)  6  C.  Rob.  106.  It  is  a  settled  principle,  in  the  taw  and  osage  of  nations,  that 
the  inbabitanti  of  a  conquered  territory  change  their  allegiance,  and  their  relation  to 
thelrformer  lOTereign  is  disiolTed ;  but  their  relations  to  each  other,  and  their  rights 
of  property,  not  taken  from  them  by  orders  of  the  conqueror,  remained  undlstarbed. 
Tbe  cndon  or  conquest  of  a  territory  does  not  affect  the  rights  of  property.  Vfttlel, 
b.  3,  cl8,  sec  200;  The  United  States  r.  Ferchetnan,  7  Peters,  61 ;  Mitchel  d.  Tbe 
United  States,  9  Peters,  Til ;  Strotlier  c.  Lucas,  12  Peters,  410,  438.  The  laws, 
naagea,  and  municipal  regulationi  In  force  at  the  time  of  the  conquest  or  cession, 
lem^n  In  force,  vnlS  dun>gtd  bg  the  new  lovereign.  Calvin's  case,  T  Co.  IT ;  Camplwll 
r.  HaU,  Cowp.  208;  9  Peters,  711,  734.  748.  749;  Strother  v.  Lucas,  12  Peters,  410, 
There  la  no  doubt  of  the  power  of  the  sovereign  to  change  the  laws  of  a  conquered 
or  ceded  country,  unless  restraioed  by  the  capitulation  or  treaty  of  cession.  In  tlie 
case  of  the  Canal  Appraisers  d.  The  People,  in  17  Wendell,  687,  Chancellor  Walworth 
declared,  that  in  the  case  of  a  country  acquired  by  conquest,  no  formal  act  of  legis- 
lation is  necessary  to  change  the  law ;  the  mere  will  of  the  conqueror  is  sufflcienL 

*  Se«,ODthefintstatenientinnote((i),  211;  on  the  next, Leitensdorfer i>.  Webb, 
United    Sute*  v.  Bepcntigny,  6  Wall.    20  How.  176. 
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The  release  of  a  territory  from  the  domimon  and  sovereignty 
of  the  coantiy,  if  that  cesBion  be  the  resalt  of  coerdoa  ot  cod- 
quest,  does  iiot  itupoae  any  obligation  upon  the  government  to 
inddmnify  those  who  may  sofier  a  loss  of  property  by  the  cession. 
The  annals  of  Kew  York  fiiniiBh  a  strong  illostratioa  of  this 
position.  The  territory  composing  the  State  of  Vermont  be- 
longed to  this  state ;  and  it  separated  from  it,  and  erected  itself 
into  an  independent  state,  without  the  consent,  and  against  the 

ThU  ii  tbe  cue  In  goremments  where  the  conqneFor  ii  In  poMesiton  of  the  legiilatlTe 
•1  well  u  the  executive  power ;  uid  nntll  k  nmtlon  or  ttrritory  Ii  wholly  inbdned, 
the  eonqneror !«  onlj  entitled,  bj  the  nMge  of  nstiont,  to  hold  It  m  •  temponi?  poa- 
•eulon,  by  militar;  occnpftljon,  nntil  the  final  iuue  of  the  conqneit  it  tettled  by 
treaty,  or  by  the  competent  congtitudonal  povrer.  The  principle  of  national  taw,  aa 
declared  by  the  court*  of  the  United  State*,  i*,  that  conqueat  doe*  not  gire  the 
conqueror  plaiitm  dominucm  d  ulSt.  A  temponur  ligtit  of  po«*e*tion  and  goTeraawDt 
1*  only  acquired,  nnlcM  the  treaty  of  peace  *etttet  tbe  quettion  otherwi*e,  or  Ibera 
be  an  abtolute  abnniionment  of  tbe  terriloiy  by  the  former  toTerelgn,  or  an  irretrfe*- 
'  able  lubjectlon  to  the  conqueror.  United  Sutetc.  Hay  ward,  2  Oalliaon,  480;  Clarke 
United  States,  S  Waih.  IM.  The  rule  i*  diflereat  when  a  counlry  l«  claimed  by  tbe 
right  of  diicoTery  and  occupancy,  and  not  by  rlglic  of  conqne*!  or  cewion.  la  the 
former  caie,  the  diicoTerera  and  new  occupant*  carry  with  them  all  the  g;eneral  law* 
of  tbe  mother  country  applicable  to  tbeir  new  lituallon  a*  colonic*,  and  they  become, 
ipto  facto,  the  law  of  the  conntry.  Such  wa*  the  caae  with  tbe  United  State*,  when 
^ey  were  flrat  colonized  by  Great  Britain ;  and  this  wai  the  cau,  aay*  Chancellor 
Walworth,  with  New  Tork,  when  conquered  from  the  Dutch  in  16H ;  for  the  En^b 
held  it,  thoi^h  acquired  by  conquest  from  tile  Dutch,  not  by  that  title  merely,  but 
by  the  prior  right  of  d!*covei7.  Bat  if  he  wai  in  error  on  that  point,  yet,  when  tbe 
Eogllih  acquired  'po**e*aloD  of  New  York  by  force,  In  ISM,  the  charter  granted  In 
tliat  year  to  the  Duke  of  Tork  contained  an  explicit  declaration  of  the  king'*  will, 
tliat  the  lawi  of  England  ahoald  be  the  eitablithed  law*  of  tbe  province,  aod  this  pot 
an  end  to  the  operation  of  the  Boman  Dutch  law*  imported  from  Holland.  The 
lltuatratlon*  above  alluded  to,  of  the  *overeIgn  power  of  the  conqaeror  over  the  law* 
of  the  conquered  councrle*,  appear*  In  the  caie  of  tbe  nortbem  barbariaui  who  over- 
rao  the  *outh  of  Europe  during  the  6th  and  6th  centorie*.  They  neither  adopted 
their  own  law*  entirety,  nor  retained  those  of  the  conquered  countrte*  to  their  full 
extent  Tbe  Roman  provindals  were  governed  between  themselre*,  a*  to  their  po*- 
lestlon*  and  per*ona1  right*,  by  the  Boman  taw ;  the  Saltan  Frank*,  by  tbe  Salic 
law ;  tbe  Franks  of  the  Bhme,  by  the  Bipuarian  law ;  the  Aleman*  and  Swabians, 
by  the  AlenuHinic  law ;  and  tbe  I«mbardi  by  their  own  law.  (Savigny's  Hist,  of  the 
Boman  Law,  i.  j  and  tee  i'n^a,ill.  491.)  So  the  Mahometan  conquerors  of  Hindostan 
inb^uced  their  own  law  *o  far  only  as  it  affected  tbe  followers  of  Mahomet,  leaving 
the  conquered  Hindoo*  to  enjoy  their  own  laws  as  between  themselves.  There  is, 
tiierefore,  now  in  India  one  law  for  Europeans  and  their  descendants,  another  for 
the  Hindoo*,  and  another  for  tlie  Mahometans  ;  and  these  different  laws  have  been 
adopted  in  India  by  the  will  of  the  English  sovereign,  withont  any  partiamentaiy 
authority.  The  conquest  of  Olbrallar,  Trinidad,  Ceylon,  the  Cape  of  Good  Rope, 
Loolaiana,  &c.,  all  show  that  the  old  laws  remain,  or  the  law*  of  the  conquering 
nation.  In  whole  or  In  part,  are  substituted,  at  the  mere  will  and  pleasure  of  the 
conqueror. 
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'  vill,  of  the  goTemmeut  of  New  York.  The  latter  continued  for 
many  years  to  object  to  the  separation,  and  to  discover  the 
atrongeet  disposition  to  reclaim  by  force  the  allegiance  of  the 
inhabitants  of  that  state.  But  they  were  unable  to  do  it ;  and 
it  was  a  case  of  a  revolution  effected  by  force,  analogous  to  that 
which  was  then  in  aotion  between  this  country  and  Great  Britain. 
And  when  Mew  York  found  iteeli  under  the  necessity  of  acknowl- 
edging the  independence  of  Vermont,  a  question  arose  before  the 
legislature,  whether  they  were  bound  in  duty  to  make  compen- 
sation to  individual  citizens  whose  property  would  be  sacrificed 
by  the  event,  because  their  titles  to  land  lying  within  the  ju- 
risdiction ctf  Vermont,  and  derived  from  New  York,  would  be 
disregarded  by  the  government  of  that  state.  The  claimants 
were  heard  at  the  bar  of  tlie  house  of  assembly,  by  counsel,  in 
1787,  and  it  was  contended  on  their  behalf  that  the  state  was 
hound,  upon  the  principles  of  the  social  compact,  to  protect  and 
defend  the  rights  and  property  of  all  its  members;  and  that 
whenever  it  became  necessary,  upon  grounds  of  public  expedi- 
ency and  policy,  to  withdraw  the  protection  of  govern- 
ment *from  the  property  of  any  of  its  citizens,  without  *179 
actually  making  the  utmost  efforts  to  reclaim  the  jurisdic- 
tion of  the  conntiy,  the  state  was  bound  to  make  compensation 
for  the  loss.  In  answer  to  this  argument,  it  was  stated  that  the 
independence  of  Vermont  was  an  act  of  force  beyond  the  power 
of  this  state  to  control,  and  equivalent  to  a  conquest  of  that  ter- 
ritoiy,  and  the  state  had  not  the  competent  ability  to  recover,  by 
force  of  arms,  their  sovereignty  over  it,  and  it  would  have  been 
folly  and  ruin  to  have  attempted  it.  All  pacific  means  had  been 
tried  without  success ;  and  as  the  state  wss  compelled  to  yield 
to  a  case  of  necessity,  it  had  discharged  its  duty ;  and  it  was  not 
required,  upon  any  of  the  doctrines  of  public  law,  or  principles 
of  political  or  moral  obligation,  to  indemnify  the  sufferers.  The 
cases  in  which  compensation  had  been  made  for  losses  conse- 
quent upon  revolutions  in  government  were  peculiar  and  gratui- 
tous, and  rested  entirely  on  benevolence,  and  were  given  from 
motives  of  policy,  or  as  a  reward  for  extraordinary  acts  of  loy- 
alty and  exertion.  No  government  can  be  supposed  to  be  able, 
connstently  with  the  welfere  of  the  whole  community,  and  it  is, 
therefore,  not  required  to  assume  the  burden  of  losses  produced 
by  conquest,  or  the  violent  dismemberment  of  the  state.  It 
TOL.1.— 18  [198] 
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would  be  moompatible  with  the  fundamental  principles  of  the 
eocial  compact 

This  was  the  doctrine  which  prevailed ;  and  when  the  act  of 
July  14, 1789,  was  passed,  authorizing  commissioners  to  declare 
the  consent  of  the  state  to  the  independence  of  Vermont,  it  was 
expressly  declared  that  the  act  was  not  to  be  construed  to  give 
any  person  claiming  lands  in  Vermont,  under  title  -&om  this  state, 
any  right  to  any  compensation  whatsoever  from  New  Tork. 
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LECTURE   IX. 

OF  OFFENCES   AGAINST  THE  LAW  OF  NATIONS. 

The  Tiolation  of  a  treaty  of  peace,  or  other  national  compact, 
is  a  violation  of  the  law  of  nations ;  for  it  is  a  breacli  of  public 
fait^.  (a)  Nor  is  it  to  be  understood  that  the  law  of  nations  is  a 
code  of  mere  elementary  speculation,  without  any  efficient  sanc- 
tion. It  has  a  real  and  propitious  influence  on  the  fortunes  of  the 
human  race.  It  is  a  code  of  present,  active,  durable,  and  binding 
obligation.  As  its  great  fundamental  principles  are  founded  in 
the  maxims  of  eternal  truth,  in  the  immutable  law  of  moral  obli- 
gation, and  in  the  suggestions  of  an  enlightened  public  interest, 
they  maintain  a  steady  influence,  notwithstanding  the  occasional 
violence  by  which  that  influence  may  be  disturbed.  The  law  of 
nations  is  placed  under  the  protection  of  public  opinion.  It  is 
enforced  by  the  censures  of  the  press,  and  by  the  moral  influences 
of  those  great  masters  of  public  law,  who  are  consulted  by  all 
nations  as  oracles  of  wisdom;  and  who  have  attained,  by  the  mere 
force  of  written  reason,  the  majestic  character,  and  almost  the 
authority,  of  universal  lawgivers,  controlling  by  their  writings  the 
conduct  of  ruleiB,  and  laying  down  precepts  for  the  government 
of  mankind.  No  nation  can  violate  public  law,  without  being 
subjected  to  the  penal  consequence  of  reproach  and  disgrace,  and 
without  incurring  the  hazard  of  punishment,  to  be  inflicted  in 
open  and  solemn  war  by  the  injured  party.  The  law  of 
*  nations  is  likewise  enforced  by  the  sanctions  of  municipal  *  182 
law.  It  is,  says  Blackstone,  (a)  adopted  in  its  full  extent 
by  the  common  law  of  England ;  and  whenever  any  question 
arises  which  is  properly  the  subject  of  its  jurisdiction,  it  is  held 
to  be  a  part  of  the  law  of  the  land.  The  offences  which  fall  more 
immediately  under  its  cognizance,  and  which  ore  the  most  obvious, 
the  most  extensive,  and  most  injurious  in  their  effects,  are  the 

(a)  TMlel,  b.  2.  c.  IG,  kc  2S1 ;  BcmIhUmi  of  Congren  of  NoToaber  38,  ITSt. 
(a)  Comm.  i*.  67 ;  [mte,  I,  a.  1.) 

[196] 


ny  Google 


•  188  OP  THE  LAW  OP  HATIOHS.  [PaET  I. 

violatioDs  of  safe-conduct,  infringements  of  the  rights  of  ambas- 
sadoTS,  and  piracy.  To  these  we  may  add  the  slave-trade,  which 
may  now  be  considered,  not,  indeed,  as  a  piratical  trade,  abso- 
lutely  unlawful  by  the  law  of  nations,  but  as  a  trade  condemned 
by  the  general  piinciples  of  justice  and  humanity,  openly  pro- 
fessed and  declared  by  the  powera  of  Europe. 

1.  TioUtioii  of  PaMports. — A  safe-conduct  or  passport  contains 
a  pledge  of  the  public  fiiitb,  that  it  shall  be  duly  respected,  and 
the  observance  of  this  duty  is  essential  to  the  character  of  the 
government  which  grants  it.  The  statute  law  of  the  United 
States  has  provided,  in  furtherance  of  the  general  sanction  <^ 
public  law,  that  if  any  peison  shall  violate  any  safe-conduct  or 
passport,  granted  under  the  authority  of  the  United  States,  he 
shall,  on  conviction,  he  imprisoned  not  exceeding  three  years,  and 
fined  at  the  discretion  of  the  court.  (6) 

3.  TioUtioii  of  AmbaMadon. — The  same  punishment  Is  inflicted 
upon  those  persons  who  infringe  the  law  of  nations  by  offering 
violence  to  the  persons  of  ambassadors  and  other  public  ministers, 
or  by  being  concerned  in  prosecuting  or  arresting  them  or  their 
domestic  servants,  (c)  This  is  an  offence  highly  injurious  to  a 
free  and  liberal  communication  between  different  governments, 
and  mischievous  in  its  consequences  to  the  dignity  and  well-being 
of  the  nation.  It  tends  to  provoke  the  resentment  of  the  sov- 
ereign whom  the  ambassador  represents,  and  to  bring  upon  the 
state  the  calamities  of  war.  The  English  Parliament,  under  an 
impresmon  of  the  danger  to  the  community  from  violation  of  the 
rights  of  embassy,  and  urged  by  the  spur  of  a  particular  occasion, 
carried  the  provisions  of  the  statute  of  7  Anne,  o.  12,  to  a 
•183  dangerous  extent.  That  statute  prostrated  all  the  •safe- 
guards to  life,  liberty,  and  property,  which  the  wisdom  of 
the  English  common  law  had  established.  It  declared,  that  any 
person  convicted  of  suing  out  or  executing  civil  process,  upon  an 
ambassador,  or  his  domestic  servants,  by  the  oath  of  the  party, 
or  of  one  witness,  before  the  lord  chancellor  and  the  two  chief 
justices,  or  any  two  of  them,  might  have  such  penalties  and  cor- 
poral punishment  inflicted  upon  him  as  the  judges  should  think 

(ft)  Act  of  Coi^reM,  April  8D,  17S0,  MC  27.  A  farelgn  mIndUr  («nd  «n  BttaeM 
to  a  foreign  legation  i»  each )  onaot  waive  bf  ■  privilefe,  for  it  belong*  to  hU  WTei«ign 
who  tend*  him.    United  SUtet  r.  Hetmvt,  1  Baldw.  2S4 ;  [anb,  30,  0.  t.] 

(c)  Act,  tupra,  KC.  25,  28. 
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fit  The  pieamble  to  tha  statute  contains  a  special  and  infiatned 
recital  of  the  breach  of  the  law  of  nations  which  produced  it,  by 
the  arrest  of  the  Rus^an  Minister  in  (he  streets  of  Londob. 

The  Congress  of  the  United  States,  during  the  time  of  the 
American  war,  discovered  great  solicitade  to  maintain  inviolate 
the  obligatloaa  of  the  law  of  nations,  and  to  have  infractions  of 
it  punished  in  the  only  way  that  was  then  lawful,  by  the  exercise 
of  the  authority  of  the  legislatures  of  the  seTaral  states.  They 
recommended  to  the  states  to  provide  expeditious,  exemplary,  and 
adequate  punisbmeot  for  the  violation  of  aafe-condnot«  or  pass- 
ports grantod  under  the  authority  of  Congress,  to  the  subjects  of 
a  foreign  power  is  time  of  war;  and  for  the  commission  of  acts 
of  hostility  against  persons  in  amity  or  league  with  the  United 
States ;  and  fdr  the  infractions  of  treaties  and  conventions  to 
which  the  United  States  were  a  pan^ ;  and  for  infractions  of  the 
immunities  of  ambassadors  and  other  public  ministers,  (a) 

9.  PlraoT.  —  Piracy  is  robbery,  or  a  forcible  depredation  on  the 
high  seas,  without  lawful  authority,  and  done  animo  furandi,  and 
in  the  spirit  and  intention  of  universal  hostility.^'  It  is  the  same 
offence  at  sea  with  robbery  on  land ;  and  all  the  writers  on  the 
law  of  natioUB,  and  on  the  maritime  law  of  Europe,  agree  in  this 
definition  of  piracy.  (6)  Pirates  have  been  regarded  by  all  civil- 
ized  nations  as  the  enemies  of  the  human  race,  and  the  most 
atrocious  violators  of  the  universal  'law  of  society,  (a)  *184 
They  are  everywhere  pursued  and  puoisbed  with  death, 
and  the  severity  with  which  the  law  has  animadverted  upon  this 
crime  arises  from  its  enormity  and  danger,  the  cruelty  that  accom- 
panies it,  the  necessity  of  checking  it,  the  difficulty  of  detection, 
and  the  facility  with  which  robberies  may  be  committed  upon 
pacific  traders  in  the  solitude  of  the  ocean.  Every  nation  has  a 
right  to  attack  and  exterminate  them  without  any  declaration  of 
war  ;  for  though  pirates  may  form  a  loose  and  temporary  associa- 
tion among  themselves,  and  re-establish  in  some  d^ree  those 
laws  of  justice  which  they  have  violated  with  the  rest  of  the 
world,  (6)  yet  they  are  not  considered  as  a  national  body,  or 

(a)  Jomnal*  of  Consrew,  rli.  181. 

(i)  The  United  Btatc*  n.  Smith,  G  Wheaton,  \6S,  ud  note,  fb.  168. 
{a)  Cic.  In  Vemm.  Bb.  6 ;  8  lust.  113. 

(b)  ae.  de  Oft.  3, 11. 

jfi  Att-Oen.  V.  Ewok-*«nB,  5  L.  B.  P.  C.  1T9,  109. 
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entitled  to  tlie  laws  of  war,  as  one  of  the  community  of  nations. 
They  acquire  no  rights  by  conquest ;  and  the  law  of  nations,  and 
the  municipal  law  of  every  country,  authorize  the  true  owner  to 
reclaim  his  property  taken  by  pirates,  wherever  it  can  be  found ; 
and  they  do  not  recognize  any  title  to  be  derived  from  an  act  of 
piracy.  The  principle,  that  a  piratit  et  latronibut  capta  domi- 
nium non  mutant,  is  the  received  opinion  of  ancient  civiliana  and 
modem  writers  on  general  jurisprudence ;  and  the  same  doctrine 
was  maintained  in  the  English  courts  of  common  law,  prior  to 
the  great  modem  improvementH  made  in  the  science  of  the  law 
of  nations,  (e) 

By  the  Constitution  of  the   United  States,  Congress  are  [is] 

authorized  to  define  and  punish  piracies  and  felonies  committed  on 

the  high  seas,  and  offences  gainst  the  law  of  nations.   In  pursuance 

of  this  authority,  it  was  declared,  by  the  act  of  Congress 

•  186   of  April  SO,  1790,  c.  9,  sec.  8,  that  murder  or  *  robbery, 

committed  on  the  high  seas,  or  in  any  river,  haven,  or  bay 
out  of  the  jurisdiction  of  any  particular  state,  or  any  other  offence 
which,  if  committed  within  the  body  of  a  county,  would,  by  the 
lawa  of  the  United  States,  he  punishable  with  death,  should  be 
adjudged  to  be  piracy  and  felony,  and  punishable  with  death.  It 
was  further  declared,  that  if  any  captain  or  mariner  should  pirat- 
ically and  feloniously  run  away  with  any  vessel,  or  any  goods  or 
merchandise  to  the  value  of  fifty  dollars ;  or  should  yield  up  any 
such  vessel  voluntarily  to  pirates ;  or  if  any  seaman  should  forcibly 
endeavor  to  hinder  his  commander  from  defending  the  ship  or 
goods  committed  to  his  trust',  or  should  make  a  revolt  in  the  ship ; 
every  such  offender  should  be  adjudged  a  pirate  and  felon,  and 
be  punishable  with  death,  (a)  Accessaries  to  such  piracies  before 
the  fact  are  punishable  in  like  manner ;  but  accessaries  after  the 
fact  are  only  punishable  by  fine  and  imprisonment.  And,  by  the 
act  of  March  8,  1819,  c.  76,  sec.  5,  Congress  declared,  that  if 
any  person  on  the  high  seas  should  commit  the  crime  oi  piracy, 

(c)  Bynk.  Q.  J.  Fub.  Ii.  1,  c.  17 ;  Ratherforth,  b.  2,  c  G ;  Azunl,  U.  S61,  381,  863, 
ed.  N.  T. :  Cro.  GUz.  eS5 ;  Anon.  2  Woodd.  Lee.  420.  Fropertr  foond  on  board  a 
pirate  Bliip  goes  to  the  crown,  of  strict  right,  u  droit!  of  the  admiralEj ;  bat  tbe  claim 
of  the  original  owner  ii  admitted  upon  equitable  principles,  an  due  application.  Tlie 
Helen,  1  Hagg.  AJro.  142. 

{a)  Bj  the  act  of  Congreaa  of  March  8,  18S5,  c.  313,  the  offence  of  malting  a 
rerglt  in  a  (hip  1»  no  longer  pnni*hable  a>  a  capital  offence,  but  only  by  One  and  im- 
priMnment  at  hard  labor. 
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aa  defined  hy  the  law  of  natwna,  he  Bhould,  oa  conviction,  suffer 
death.  This  act  waa  but  temporary  in  ita  limitation,  and  has 
expired ;  bat  it  was  again  declared,  and  essentially  to  the  eame 
effect,  by  the  act  of  Congress  of  15th  May,  1820,  c.  113,  sec.  8, 
that  if  any  person,  upon  the  high  seas,  or  in  any  open  roadstead, 
or  bay,  or  riTer,  where  the  sea  ebbs  and  flows,  commits  the  crime 
of  robbery  in  and  upon  any  vessel,  or  tiie  lading  thereof,  or  the 
crew,  he  shall  be  adjudged  a  pirate.  So,  if  any  person  engaged 
in  any  piratical  enterprise,  or  belonging  to  the  crew  of  any  pirat- 
ical vessel,  should  hmd  and  commit  robbery  on  shore,  such  an 
offender  shall  also  be  adjudged  a  pirate.  The  statute,  in  this 
respect,  seems  to  be  only  declaratory  of  the  law  of  nations ;  and 
upon  the  doctrine  of  the  case  of  Lindo  v.  Rodney,  (b)  such  plun- 
der and  robbery  ashore,  by  the  crew,  and  with  the  aid  of  vessels, 
is  a  marine  case,  and  of  admiralty  jurisdiction.  The  statute 
farther  declared,  that  the  above  provision  was  not  to  be  con- 
stmed  to  deprive  any  particular  state  of  its  jurisdiction  over  such 
offences  when  committed  within  the  body  of  a  county,  or  to 
anthorize  the  courts  of  the  United  States  to  try  any  such  offend- 
ers, after  convictioti  or  acquittance,  for  the  same  oCence,  in  a 
Btste  court.' 

*  Under  these  legislative  provisions  it  has  been  made  a  *  186 
question,  whether  it  was  sufficient  to  refer  to  the  law  of 
nations  for  a  definition  of  piracy,  without  giving  the  crime  a  pre- 
cise definition  in  terms.  The  point  was  settled  in  the  case  of  the 
United  StaUt  v.  Smith  ;  (a)  and  it  waa  there  held  not  to  be  neces- 
Baiy  to  give  by  statute  a  more  Ic^cal  enumeration  in  detail  of  all 

m  l>oag.  013,  Date.  (a)  6  Wheaton,  Ifia 

>  8«e  tbe  trUl  of  the  Savtumah  Prirs-  contrary  to  any  treaty  between  the  United 

teera,  Ifew  York,  1802.    It  hat  been  made  State*  and  the  state  of  which  inch  pet' 

ttVooj  for  officera  or  marlnen  of  Teneli  ion  Is  a  citizen  or  anbject,  when  by  Btich 

on  watera  within  the  admiralty  Jnria-  treaty  luch  ttct»  of  luch  perion  are  de- 

dietfon  of  tlie  United  Statei  to  piratically  dared  to  be  piracy,  may  be  pnnlihed  in 

or  felonfoiuly  mn  away  with  the  aame,  or  the  circuit  court  like  other  pimtet.    Act 

May  goodi  on  board  inch  venel  to  tlia  of  March  S,  1847, 9  U.  S-  St  at  L.  c.  51, 

TBlne  of  fifty  dolian.   Actof  Ang.B,lB40,  p.  176.      Moreorer,  veetela    buiit,  pnr- 

S  D.  S.  St.  at  L.  c.  9S,  f  6,  p.  7S.    Bo,  any  chand,  fitted  ont,  or  held,  for  piratical 

•iib]e<;t  or  citizen  of  any  forel^  itate,  aeti,  may   be   leized   and   condemned, 

who  ihall  be  found  and  taken  on  the  sea,  whether  any  act  of  piracy  ihall  have 

making  war  upon  tlie  TTniled  Statet,  or  been  committed  or  attempted  from  nch 

cmiring  agalnit  the  Teoeli  and  property  veMel  or  not.    Act  of  Aug.  6, 1S01,  IS 

thereof,  or  of  the  citixeni  of  the  aame,  U.  S.  St.  at  L  c.  46,  p.  314. 

[199] 


ny  Google    


•  186  ov  THB  Liv  OP  hatkws.  [past  1. 

the  fitcts  constitating  the  offence,  and  that  CongresH  might  as  veil 
define  it  bj  using  a  term  of  &  laiowii  and  determined  meaning,  as 
by  expressly  mentioning  all  the  particularB  included  in  that  term. 
The  crime  of  piracy  was  definod  by  the  law  of  nations  with  refr- 
Bonable  certainty,  and  it  does  not  depend  upon  the  particular  pro- 
visions  of  any  municipal  code  for  its  definition  and  punishment. 
Robbery  on  the  high  seas  is,  therefore,  piracy  by  the  act  of  C<h>- 
gTBSS,  as  well  as  by  the  law  of  naticHiB.  (J) 

There  can  be  no  doubt  of  the  right  of  Congren  to  pass  lavs 
punishing  pirates,  tliough  they  may  be  foreigners,  and  may  faaTe 
committed  no  particular  offenoe  f^ainst  the  United  States.  It  is 
of  no  importance,  for  the  purpose  of  giving  jurisdiction,  on  wham 
or  where  a  piratical  offenoe  has  been  committed.  A  pirate,  who 
is  one  by  the  law  of  nations,  may  be  tried  and  punished  in  any 
country  where  he  may  be  found ;  for  he  is  reputed  to  be  oat  of 
the  protection  of  all  laws  and  privilegee.  (a)  The  statute  of  any 
govemment  may  declare  an  offence  committed  on  board  its  own 
vessels  to  he  piracy,  and  such  an  offenoe  will  be  punishable  ezcln- 
sively  by  the  nation  which  passes  l^e  statute.  Bat  piracy,  under 
the  law  of  nations,  is  an  offence  against  all  nations,  and  punislttr 
ble  by  all.^  In  the  case  of  the  United  iStatet  v.  Palmer,  (d)  it 
was  held  that  the  act  of  Congress  of  1790  was  intended  to  punish 
offences  against  the  United  States,  and  not  offences  i^iunst  the 
hnmau  race  ;  and  that  the  crime  of  robbery,  committed  by  a  per- 

ib)  In  Ihe  cue  of  United  States  v.  Brig  Haiek  Adbel,  3  How.  210,  it  vai  hdd, 
after  an  elaborate  di»cuiiion,  that  an  act  wi«  piratical  tn  the  view  of  tlie  lav  of  Con- 
greaa  of  March  3,  1810,  c.  TT,  if  tlie  act  or  act«  done  ba  hoatile  In  ttidr  character, 
and  wanton  and  criminal  in  their  commiMlon,  without  any  lawfnl  MUCtiMi,  whether 
committed  for  purposes  of  plnnd^,  or  for  pnrpoaei  of  hatred,  rerenge.  or  a  wanton 
•blue  of  power,  or  a  lawleta  appetite  for  miachief.  The^are  piratical  aggrenions  In 
the  KDie  of  the  law  of  nationi  and  of  Uie  act  of  Congrew,  and  work  a  forfeitnr*  of 
the  Mp,  wliether  tite  owner  be  or  be  not  innocent.  He  1«,  ia  that  ea«e,  bonnd  by  the 
ocu  of  the  matter.  Bat  ttiecor^  preientia  different  C(»dderatlon,  and  it  it  not  to  be 
forfeited  nnder  the  act  of  Coogreea  or  tlie  law  of  luitloai,  except  ia  ca>e«  of  eitraor- 
dlnary  turpitude  and  Tiolence.  In  ordinary  lorti  and  injoriei  the  law  admit!  of  a 
compeoiation  in  damage*.  If,  however,  Ihe  owner  of  tlia  cargo  co-(^>eratca  In  tba 
piratical  acta,  the  peoaltj  of  conflacation  1»  abo  inflicted  on  the  cargo  a«  well  M  on 
the  ship.  The  more  (trict  rule  ia  also  enforced  in  the  caae  of  belligereDt  righti,  and 
the  cargo  followi  the  fate  of  the  sbtp, 

(c).  Bjnk.  Q.  J.  Pub.  b.  1,  c.  IT ;  Sii  Leoline  Jenklni,  Works,  1.  714. 

(if)  3  WheatoD;  610 :  United  Stales  v.  Eeaaler,  1  Baldw.  15,  a.  p. 
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BOB  who  was  not  a  oitizea  of  the  United  States,  oq  the  high 
seas,  on  boatd  of  a  ship  belonging  *  exolusirely  to  subjects  *  187 
of  a  fore^n  state,  was  not  piracy  under  the  act,  and  was 
not  punishable  in  tbe  courts  of  the  United  States.  The  offence, 
in  such  a  oaae,  must,  therefore,  be  left  to  be  puiilahed  by  the 
nation  under  whose  flag  tbe  vessel  sailed,  and  within  whose  par- 
ticular jurisdiotion  all  on  hoard  the  vessel  were.  This  decision 
was  according  to  the  law  and  practice  of  nations ;  for  it  is  a  clear 
and  settled  principle,  that  the  jurisdiction  of  every  nation  extends 
to  its  own  citizens,  on  board  of  its  own  public  and  private  vessels 
at  sea.  (a)  The  ease  applied  only  to  tbe  &ct  of  robbery  com- 
mitted at  eea,  on  board  of  a  foreign  vessel,  at  the  time  belonging 
exclusively  to  subjects  of  a  foreign  state ;  and  it  was  not  intended 
to  decide  that  tbe  same  offence,  committed  on  board  of  a  vessel 
not  belonging  to  the  subject  of  any  foreign  power,  was  not  piracy. 
Tbe  same  court  afterwards,  in  the  case  of  the  United  Staiet  v. 
Klinioek,  (b)  admitted  that  murder  at  robbery,  committed  on  tbe 
high  seas,  by  persons  on  board  of  a  vessel  not  at  tbe  time  belong- 
ing to  tbe  subjects  of  any  foreign  power,  but  in  possession  of  a 
crew  acting  in  defianoe  of  all  law,  and  acknowledging  obedience 
to  no  government  or  flag  whatfioever,  fell  within  the  purview  of 
the  act  of  Congress,  and  was  punishable  in  the  courts  of  the 
United  Statea  Persons  of  that  description  were  pirates,  and 
proper  objects  for  tbe  penal  code  of  all  nations.  Tbe  act  of  Con- 
gress did  not  apply  to  offenoes  committed  against  the  particular 
sovereignty  of  a  foreign  power ;  or  to  murder  or  robbery  com- 
mitted in  a  vessel  belonging  at  the  time,  in  fact  as  well  as  in 
right,  to  the  subject  of  a  foreign  state,  and,  in  virtue  of  such 
property,  subject  at  the  time  to  its  control.  But  it  applied  to 
offences  committed  against  all  nations,  by  persons  who,  by  com- 
mon consent,  were  equally  amenable  to  the  laws  of  all 
nations.  •  It  was  further  held,  in  the  case  of  the  United  *  188 
iStatei  V.  Piratet,  (a)  and  in  the  case  of  the  United  Statea 
V.  Solmet,  (6)  in  pursuance  of  the  same  principle,  that  the  moment 
a  vessel  assumed  a  piratical  character,  and  was  taken  from  her 
officers,  and  proceeded  ou  a  piratical  cruise,  she  lost  all  claim  to 

(o)  Bath«rfoTth,Iiut.b.a,  C.9;  Mr.  Jeflenon'i  Letter  to  U.  Guet,  Jniie  17,798, 
mpra,  p.  96. 

(b)  6  Wheftton,  lU. 

(a)  lb.  161.  (&)  lb.  113. 
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national  character,  and  the  crew,  whether  citizens  or  foreigners, 
were  equally  puDishable,  under  the  act  of  Congreaa,  for  acts  of 
piracy  ;  and  it  would  be  immaterial  what  was  the  national  char- 
acter of  the  vessel  before  she  assumed  a  piratical  character. 
Piracy  is  an  offence  within  the  criminal  jurisdiction  of  all  nations. 
It  is  f^ainst  all  and  punished  by  all ;  and  the  plea  of  avibr^M 
acquit,  resting  on  a  prosecution  instituted  in  the  courts  of  any 
civilized  state,  would  be  a  good  plea  in  any  other  civilized  state. 
As  the  act  of  Congress  of  1790  declares  every  offence  committed 
at  sea  to  be  piracy,  which  wonld  be  punishable  with  death  if 
committed  on  land,  it  may  be  considered  as  enlarging  the  defini- 
tion of  piraoy,  so  as  not  only  to  include  every  offence  which  is 
piracy  by  the  law  of  nations  and  the  act  of  Coagress.of  1819, 
bat  other  offences  which  were  not  piracy,  until  made  so  by 
statute. 

An  alien,  under  the  sanction  of  a  national  oommiasion,  cannot 
commit  piracy  while  he  pursues  his  authority.  His  acts  may  be 
hostile,  and  his  nation  responsible  for  them.  They  may  amount 
to  a  lawful  cause  of  war,  but  they  are  never  to  be  regarded  as 
piracy,  (e)  The  Barbary  powers,  notwithstanding  some  doubts 
which  formerly  existed,  are  now,  and  for  a  century  past  have 
been,  regarded  as  lawful  powers,  and  not  pirates.  They  have 
all  the  intiffnia  of  regular,  independent  governments,  and  are 
competent  to  maintain  the  European  relations  of  peace  and  war. 
Cicero,  and,  after  him,  Grotius,  define  a  regular  enemy  to  be  a 

power  which  hath  the  elements  or  constituents  of  a  na- 
*189   tion,  such  *  as  a  government,  a  code  of  laws,  a  national 

treasury,  the  consent  and  f^eement  of  the  citizens,  and 
which  pays  a  regard  to  treaties  of  peace  and  alliance  ;  (a)  and 
all  these  things,  says  Bynkersboek,  (i)  are  to  be  found  among 

(e)  Muteu,  EtiayonPrivateen,  tr«n«1atedbTHorne,4S;  Manning,  Comm.  113, 
113.  Statet  generolt;  prohibit  their  labjectt  from  UkSog  lettera  of  maiqae  from  m 
foreign  power,  without  the  permiialon  of  their  Borereign ;  and  treaties  are  tinmerons 
in  whicli  tlie  contncting  parties  stipulate,  that  if  the  snbjects  of  either  partf  taks 
letters  of  marque  from  the  enemies  of  the  other,  thej  shall  be  treated  as  pirates. 

{a)  Clo.  PhUip.  4,  c.  6 ;  Grotius,  b.  B,  o.  8,  sec  1. 

(b)  Q,  J.  Pub.  b.  1,  c.  17.  A  STATE,  in  the  meaning  of  public  law,  it  a  complete 
or  self'Aiifflcleat  bod;  of  persons,  united  together  In  one  communitj,  for  the  defence 
of  their  rights,  and  to  do  right  to  foreigners.  A  (tale  has  Ita  affairs  and  interests ;  it 
deliberates,  and  becomes  a  moral  person,  having  an  nndentanding  and  will,  and  is 
susceptible  of  obligations  and  laws.  Qrotiot,  b.  1,  c.  1.  sec.  14 ;  ib.  b.  S,  c  S,  sec.  S ; 
BurUmaqnl,  11.  pt.  1,  c.  i,  see.  9 ;  Vattel,  b.  1,  c.  1.  RespubUca  est  ccetiu  mulUtndinit, 
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the  states  of  Barbaiy.  In  some  respects  their  laws  of  war  have 
retai&ed  the  barbarity  of  the  middle  ages,  for  they  levy  tribute 
or  contributioiiB  on  all  such  Christian  powers  as  are  not  able  to 
protect  their  commerce  by  force  ;  and  they  also  make  slaves  of 
their  pritooers,  and  require  a  heavy  rsusom  for  their  redemption. 
But  this,  Bynkershoek  insists,  is  conformable  to  the  strict  laws 
of  war ;  and  the  nations  of  Europe  who  carried  on  war  with  the 
Barbaty  states,  such  as  Spain,  Naples,  Holland,  &c.,  have  here- 
tofore exercised  the  same  rule  of  ancient  warEsre,  upon  the 
principle  of  retaliation.  When  Lord  Ezmouth,  in  1816,  attacked 
Algiers,  and  compelled  the  Dey  to  terms  of  peace,  he  compelled 
him  also  to  stipulate,  that,  in  the  event  of  future  ivars  with  any 
European  power,  no  Christian  prisoners  of  war  should  be  con- 
signed to  slavery,  bat  they  should  be  treated  with  all  humanity 
as  prisoners  of  war,  until  regularly  exchanged,  according  to  the 
European  practice ;  and  at  the  termination  of  hostilities  the 
prisoners  should  be  restored  without  ransom.  By  that  treaty 
of  peace  upwards  of  1000  prisoners  belonging  to  Italy,  Spain, 
Portugal,  Holland,  and  Greece  were  released  from  galling  sla- 
very, and  in  which  part  of  them  had  subsisted  for  thirty- 
five  years.  This  stipulation  *  in  favor  of  general  humanity  *  190 
deserves  some  portion  of  that  exalted  eulogy  bestowed  by 
Montesquieu  (a)  on  the  treaty  made  by  Crelon,  King  of  Syracuse, 
with  the  Carthaginians.  It  would  have  been  still  more  worthy 
of  a  comparison,  if  it  had  not  left  color  for  the  construction  that 
the  renunciation,  by  the  Dey  of  Algiers,  of  the  practice  of  con- 
demnii^  Christian  prisoners  of  war  to  slavery  was  to  be  confined 
to  the  "  event  of  future  wars  with  any  European  power ; "  and  if 
a  great  Christian  power  on  this  side  of  the  Atlantic,  whose  pres- 
ence and  whose  trade  are  constantly  seen  and  felt  in  the  Medi- 
terranean, had  not  seemed  to  have  been  entirely  foi^otten.  (S) 

But  notwithstanding  Bynkershoek  had  insisted,  near  a  century 
ago,  that  captures  by  the  Barbaiy  powers  worked  a  change  of 
property  by  the  laws  of  war,  in  like  manner  as  captures  made  by 

Juri*  conMD)ii  et  otilitatli  commnnlotie  socdfttni.  Cic  de  Repab.  lib.  1,  lec.  26.  The 
Slate  ti  founded  on  the  relationa  of  right  ProtecUon  It  Iti  mim  and  object,  Rod  that 
protection  i«  bat  another  word  for  jaitlce.or  the  obtaining  and  granllug  to  everyone 
hl«  doe.    La  jnatlcc  conititutfe,  e'eat  I'^tat  (Cooiln).    lieber.  Political  Ethlct,  L 

(a)  Eiprtt  de«  LoIb,  b.  10,  c.  6. 

{b)  Declaration  of  the  De;  of  Alglen,  made  with  Lord  Exmoath,  Angnit  20, 1816. 
AnDnal  Begiiter  for  1B16,  app.  to  Chronicle,  38S. 

[208] 


n,g:,.-,.dMyGOOglC 


•  191  OP  THE  LAW  OF  HAHOHB.  [PABt  I. 

regalar  powers,  ^et,  in  a  caae  in  the  English  adminilty  so  late 
as  1801,  (c)  it  was  contended  that  tiie  captore  and  sale  of  an 
English  ship  by  Algerinea  was  an  invalid  and  unlawful  conver- 
sion of  the  property,  on  the  ground  of  being  a  piratical  seizuie. 
It  was,  however,  deoided  that  the  African  states  bad  long  ac- 
quired the  character  of  established  governments,  and  that  though 
IJieir  notions  of  justice  differ  from  those  entertained  by  the  Chris- 
tian powers,  their  pnblio  acts  could  not  be  called  in  question ; 
and  a  derivative  title  founded  on  an  Algerioe  capture,  and 
matured  by  a  ooofiscation  in  their  teatf,  was  good  against  the 
original  owner.  In  the  time  of  Richard  L,  when  the  laws  of 
Oleron  were  compiled,  all  infidels  were,  by  that  code,  (_d) 
regarded  as  pbates,  and  their  property  liable  to  seisure  wherever 
found.  It  was  a  noUon,  at  that  time,  t^at  such  persona  could 
not  have  any  fellowship  or  communion  with  Christians. 

*  191       *  In  a  caae  which  occurred  in  1676,  Sir  LeoUne  Jenkins 

held  that  the  commander  of  a  privateer  r^jilarly  commift- 
ffloned  was  liable  to  be  txeated  as  a  pirate,  if  he  exceeded  the 
bounds  of  his  commission.  Bynkershoek  justly  opposes  this  dnn- 
gerons  opinion ;  (a)  and  the  true  rule  undoubtedly  is,  l^t  the 
vessel  must  have  lost  its  nadonal,  and  assumed  a  piratioal 
character,  before  jurisdiction  over  it,  to  that  extent,  could  be 
exercised. 

If  a  natural-bom  subject  was  to  take  prizes  beloogiDg  to  his 
native  country,  in  pursuance  of  a  foreign  commission,  he  would, 
on  general  principles  be  protected  by  bis  commismon  from  the 
ohaige  of  piracy.  But  to  prevent  the  mischief  of  such  conduct, 
the  United  States  have  followed  the  provisions  of  the  English 
statute  of  11  &  12  Wm.  III.  o.  7,  and  the  general  practice  of 
other  nations,  (£)  and  have,  by  the  act  of  Congress  of  April  30, 
1790,  sec.  9,  declared,  that  if  any  citizen  should  commit  any  act 
of  hostility  against  the  United  States,  or  any  citizen  thereof, 
upon  the  high  seas,  under  color  of  any  commisBion  from  any 
foreign  prince  or  state,  or  on  pretence  of  authority  from  any  per- 
son, such  offender  shall  be  adjudged  to  b€  a  pirate,  felon,  and 
robber,  and,  on  being  thereof  convicted,  shall  suffer  death.  The 
act  of  Congress  not  only  authorizes  a  capture,  but  a  condemnation 
in  the  courts  of  the  United  States,  for  all  piratical  aggressionB 

(«)  The  Helena,  i  C.  Rob.  8.  (if)  Sec.  46. 

(<i)  Q.  J.  Fnb.  b.  1,  c.  17.  (i)  Vide  nipM,  100, 
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by  foreign  TesBela ;  and  vhatever  may  be  Uie  responmbility  iu- 
oorred  by  the  nation  to  foreign  powers,  in  executing  Bucb  laws, 
there  can  be  no  doubt  that  courts  of  justice  are  bound  to  obey 
and  administer  them.  All  aoch  hostile  and  criminal  aggressions 
on  the  high  seas,  nader  the  flag  of  any  power,  render  property 
taken  t»  delicto  subject  to  confiscation  by  the  law  of  natious.  (0) 

*.  aiwve-ttade.  —  The  Afiican  slave-tiade  is  an  offisace  agaioat 
the  municipal  laws  of  most  natdona  in  Europe,  and  it  is  declared 
to  be  piracy  by  the  statute  iawa  of  England  and  the 
'  United  States.  Whether  it  is  to  be  considered  as  an  *  192 
offence  against  the  law  of  nations,  independent  of  com- 
pact, has  been  a  grave  question,  mudi  litigated  in  the  courts 
charged  with  the  administration  of  pablio  law ;  and  it  will  be 
oseful  to  take  a  abort  view  of  the  progress  and  present  state  of 
the  sense  and  practice  of  nations  on  this  subject. 

Personal  slavery,  arising  out  of  forcible  captivity,  has  existed 
in  every  age  of  the  world,  and  among  the  most  refined  and  civil- 
ized people.  The  possession  of  persons  so  acquired  has  been 
invested  with  the  character  of  property.  Captives  in  war  were 
sold  as  slaves  by  Greek  and  Roman  commanders.  The  slave- 
trade  was  a  regular  branch  of  commerce  among  the  ancients; 
and  a  great  object  of.Athenian  traffic  with  the  Greek  settlements 
on  the  Euxine  was  procuring  slaves  from  the  barbarians  for  the 
Greek  market,  (a)  In  modern  times,  treaties  have  been  framed, 
and  national  monopolies  sought,  to  &ciiitate  and  extend  com- 
merce in  this  species  of  property,  (by    It  has  been  interwoven 

(t)  StoTj,  J.,  11  WbutoD,  se-41. 

\a)  Mitford,  Hist.  i*.  236.  Ckttle  and  tlsTe*  coniUtnted  the  principal  richet  of 
the  emij  tget  of  Oreeca.  The  Bjiantlnet,  ift  Poljbliu  (OeMKl  mitoi7,  b.  4, 
c  6],  tnppUed,  from  the  FMitnt,  the  Greek*  wttb  hooej,  wax,  Mll«d  meAta,  lenther, 
and  yreat  numbert  of  vof  termaail«  ilava.  It  b  mentioned  In  Scripture  thit  the 
TttUd*  traded  with  tbe  CancMloD  prortncee  for  tIaTe*:  "JaTao,  Tab*],  and 
Hesheeh  traded  the  penoni  of  men  and  Tetteli  of  braM  In  th;  market, "  Eiek. 
iirii.  18 ;  and  that  tfaef  atole  the  rtiltdren  of  the  Jmrt,  and  Mid  them  at  alarei  to 
tbe  Greeks,  Joel  iii.  6.  So  the  Cartbasiniani  exchanged  black  BlRrefl  from  tbe 
Interior  of  Africa,  In  thdr  commerce  and  barter  with  the  citle*  of  Half  and  Greece. 
The  great  extent  of  tbe  dlare-trade,  which  waa  carried  on  hj  the  poUihed  natloni  of 
antlqaicy  uttled  on  the  coatta  of  the  Mediterranean,  with  Central  Africa,  bj  mean* 
of  caraTKDi,  appear*  from  Heeren  In  bli  Hiali^cal  Beaeaiche*,  i.,  on  the  land  tnkls 
of  the  Carthaglnlant. 

(fr)  Bjr  tbe  Aulento  Treaty  of  March  SB,  1718,  between  Great  Britain  and  Spain, 
the  latter  power  granted  to  the  Engliih  Sonth  Sea  Companj,  for  thirty  years,  the 
right  of  (upplTinK  the  Spanlth  odoniea  in  America  with  negro  alaret,  at  tha  rate  <d 
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in  the  nmoicipal  inBtitntioQS  of  all  the  Baropeao  colonies  in 
America,  and  with  the  approbation  and  sanction  of  the  parent 
states.  It  forms  to  this  day  the  foundation  of  large  maases  of 
property  in  the  soathem  parts  of  these  United  States.  But,  for 
half  a  century  past,  the  African  Blave-trade  began  to  awaken  a 
spirit  of  remorse  and  sympathy  in  the  breasts  of  men,  and  a  con- 
vicUoa  that  the  traffic  was  repugnant  to  the  principles  of  Chris- 
tian duty,  and  the  maxims  of  justice  and  humanity. 

Montesquieu,  who  has  disclosed  so  many  admirable  truths  and 
so  much  profound  reflection,  in  his  Spirit  of  I^ws,  not  only  con- 
demned all  sUvery  as  useless  and  unjust,  but  be  animadverted 
upon  the  African  slave-trade  by  the  most  pungent  reproaches. 
It  was  impossible,  he  observed,  that  we  could  admit  the  negroes 

to  be  human  beings,  because  if  we  were  once  to  admit. 
*  19S  them  to  be  men  we  should  *  soon  come  to  believe  that  we 

ourselves  were  not  Christians.  Why  has  it  not,  says  he, 
entered  into  the  heads  of  European  princes  who  make  so  many 
useless  conventions,  to  make  one  geneial  stipulation  in  tavoi  of 
humanity  7  (a)  We  shall  see  presently  that  this  suggestion  was, 
in  some  d^ree,  carried  into  practice  by  a  moderm  European 
congress. 

The  Constatuldon  of  the  United  States  laid  the  foundation  of 
a  series  of  provisions  to  put  a  final  stop  to  the  progress  of  this 
great  moral  pestilence,  by  admitting  a  power  in  Congress  to  pro- 
hibit the  importation  of  slaves  qfter  the  expiration  of  the  year 
1807.  The  Constitution  evidently  looked  forward  to  the  year 
1808  as  the  commencement  of  an  epoch  in  the  history  of  human 
improvement.  Prior  to  that  time  Congress  did  all  on  this  subject 
that  it  was  within  their  competence  to  do.  (d)     By  the  acts  of 

4800  Mina«Uy.  ThU  Aidento  contrftct  wu  expUIned  tad  couflnned  b^  a  conTendon 
Iwtireen  EDgUod  aod  Siwin,  In  Maj,  1716.  A  limUmr  contnct  had  been  preiioiulr 
agreed  od  b;  Bpain  with  the  Rofii  Qninea  Compui/  lettled  hi  Fimnce.  Jenkiiw, 
Collection  of  Treatiea,  London,  177&,  1,  STfi;  IL  179. 

(a)  Eiprit  de*  Ltdi,  1.  15,  c  6. 

(A)  The  conUnental  congrew,  which  Mtembled  at  HiUadelpbla  in  1774,  gare  tha 
lint  gcDBnl  and  anthodtatiTe  condemnation  of  the  tlaTo-trade  b7  the  reaoladon  not 
to  import  or  pnrchsM  *Dj  (lave  importad  after  the  Snt  da^  of  December,  in  tliat 
Tear,  and  wholly  to  dlacontinae  the  trade.  Joumali  of  Congren,  L  82.  The  coo- 
Tendon  of  delegate*  of  tlie  people  of  VirginU,  and  the  proTincial  congreu  of  North 
Carolina,  had  aotlclpaled  thii  meaiure ;  for  in  Augnit  preceding  they  reiolTed  to 
diicontiDne  the  Imponation  of  ilaTea.  litlcin,  HUtor;,  1.  App.  n.  IS;  Jonea,  Defence 
of  the  Berolntlonarj  Hlilorf  of  North  Carolina,  14G. 
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March  22,  1794,  and  May  10, 1800,  the  citizens  of  tlie  United 
States,  and  residents  within  them,  were  prohibited  from  engaging 
in  the  transportation  of  slaves  from  the  United  States  to  any 
fore^n  place  or  country,  or  from  one  foreign  country  or  place  to 
another,  for  the  purpose  of  traf&c.  These  provisions  prohibited 
one  (utizens  from  all  concern  in  the  slave-trade,  with  the  excep- 
tion of  direct  importation  into  the  United  States  ;  and  the  most 
prompt  and  early  steps  were  taken,  within  t^e  limits  of  the  Con- 
stitntion,  to  interdict  also  that  part  of  the  trafiSc.  By  the  act  of 
2d  March,  180T,  it  was  prohibited,  under  severe  penalties,  to 
import  slaves  into  the  United  States  after  the  1st  January, 
1808 !  and,  on  the  20th  April,  *  1818,  the  penalties  and  *  194 
punishments  were  increased,  and  the  prohibition  extended 
not  only  to  importation,  hut  generally  ^painat  any  citizea  of  the 
United  States  being  concerned  in  the  slave-trade.  It  has  been 
decided  (a)  that  tiiese  statute  prohibitions  extend  aa  well  to 
carrying  slaves  on  freight,  as  to  cases  where  they  were  the  prop- 
erty of  American  citizens,  and  to  carrying  them  &om  one  port  to 
another  of  the  same  foreign  empire,  as  well  as  from  one  foreign 
country  to  another.  The  object  was  to  prevent,  on  the  part  of 
onr  citizens,  all  concern  whatever  in  such  a  trade. 

The  act  of  March  3,  1819,  went  a  step  farther,  and  author- 
ized national  armed  vessels  to  be  sent  to  the  coast  of  Africa  to 
atop  the  slave-trade  so  far  as  citizens  or  residents  of  the  United 
States  were  engaged  in  that  trade ;  and  their  vessels  and  effects 
were  made  liable  to  aeizure  and  confiscation.  The  act  of  15th 
May,  1820,  (&)  went  still  further,  and  declared,  that  if  any  citizen 
of  the  United  States,  being  of  the  crew  of  any  foreign  vessel 
engaged  in  the  slave-trade,  or  any  person  whatever,  being  of  the 
crew  of  any  vessel  owned  in  whole  or  in  part,  or  navigated  for 
or  on  behalf  of  any  citizen  of  the  United  States,  should  land  on 
any  foreign  shore,  and  seize  any  negro  or  mnlatto,  not  held  to 
service  or  labor  by  the  laws  of  either  of  the  states  or  territories 
of  the  United  States,  with  intent  to  make  him  a  slave ;  or  should 
decoy,  or  forcibly  bring  or  receive,  such  person  on  board  such 

(o)  Tbe  Herino,  S  Wheftton,  301.  The  dedanitioni  of  the  nuMter  connected  with 
U*  acta  la  funhennce  of  tbe  Toyage  lure  been  held  to  be  evidence  on  an  Indictment 
Bg^Mt  the  owner  of  the  *hip,  nnder  the  act  of  20th  April,  ISIS.  United  Statet  v. 
Gooding,  18  Wbeaton,  400. 

1&]  C.  118,  MC.  «,  6. 
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Tesael  witb  like  intent ;  or  should  forcibly  confine  or  detain  on 
board  any  negro  or  mulatto,  not  lawfully  beld  to  service,  with 
intent  to  make  him  a  slave  ;  or  ehould,  on  board  any  aach  vessel, 
offer  to  sell  as  a  alave  any  negro  or  mulatto,  not  held  to  service 
as  aforesaid ;  or  should,  on  the  high  seas,  or  on  any  tide  water, 
transfer  or  deliver  over,  to  any  other  vessel,  any  snch  negro  or 
mulatto,  with  intent  to  make  him  a  slave,  or  should  deliver  on 
shore,  from  on  board  any  such  vessel,  any  negro  or  mulatto,  with 
like  intent,  such  citizen  or  person  should  be  adjudged  a  pirate, 
and,  on  conviction,  should  sufEer  death. 

It  is  to  be  observed  that  the  statute  operates  only  where  our 
municipal  jurisdiction  might  be  apfJied,  oonsistently  with  the 
general  theory  of  public  law,  to  the  persons  of  our  citizens,  or  to 

foreigners  on  board  of  American  vessels.  Declarii^  the 
*  19S    crime  piracy  does  not  make  it  so,  within  the  *  purview  o£ 

the  laws  of  nations,  if  it  were  not  so  without  the  statute  ; 
and  the  legislature  intended  to  l^islate  only  where  they  bad 
a  right  to  legislate,  over  their  own  citizens  and  vessels.  The 
question,  notwithstanding  these  ezpressions  in  the  statute,  stall 
remained  to  be  discussed  and  settled,  whether  the  African  slave- 
trade  could  be  adjudged  piracy,  or  any  other  crime,  within  the 
contemplation  of  the  code  of  international  law.  It  has  been 
attempted,  by  negotiation  between  this  country  and  Great  Brit- 
ain, to  agree  that  both  nations  should  consider  the  slave-trade 
piratical ;  but  the  convention  for  that  purpose  between  the  two 
nations  has  not  as  yet  been  ratified,  though  the  British  nation 
have  carried  thetr  statute  denunciation  of  the  trade  as  &r  as  the 
law  of  the  United  States,  (a)  > 

(a)  All  thete  acU  of  Coagteu  applj  excIoBlrely  to  extemkl  commerce  in  (laret. 
The  initmal  comnierce  witbin  the  United  Stfttea  in  alsTet  U  left  to  the  control  uxl 
dlKTetlon  of  the  ttate  gOTemmenu  ;  and  the  Northern  State*,  which  hkve  aboliibed 
■Isvery,  ftdiuit  of  no  intenul  commerce  in  tUve*  within  their  reipecliTe  ttatee.  It 
ii  not  so  in  the  slareholdiDg  state*.  Some  of  them  pennit  a  traffic  in  ilavee  M  be- 
tween citizen*  of  different  etatee ;  but  in  Maryland,  as  earlj  m  ITM,  it  was  declared 
bj  law  to  be  unlawfol  to  import  or  bring  Into  the  state,  by  land  or  water,  an;  *laT« 
for  Mle  or  to  ie*ide  within  the  state ;  and  eTcr;  slave  brought  in  contrary  to  tbt 
statute  WM  declared  to  be  free.  And  in  the  Conilltation  of  Mississippi  of  1S33,  the 
introduction  of  bUtcs  into  the  state  as  merchandise,  or  for  sale,  was  probibited, 
thoagh  actnal  lettters  were  allowed  undl  184S  to  purchase  slaves  from  any  state  in 
the  UnloQ,  and  brlnjt  them  into  that  state  for  their  Individnal  nse. 

1  The  abolition  of  slaverj' in  the  United     Conatitation  makes  it  miiwoeaMijr  to  far- 
States  bj  the  ISth  amendiueat  of  the    tlicr  investigate  this  aubjaot. 
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The  first  Britjah  etatate  th&t  declared  the  Blave-trade  unlawful 
VM  in  March,  1807.  (i)  This  was  a  great  triumph  of  British 
JDBtioe.  It  was  called  for  by  the  sense  of  the  nation,  which  had 
become  deeply  oonTinced  of  the  impolicy  uid  injustice  of  the 
Blave-trade  ;  and  by  the  subsequent  statute  of  61  Geo.  III.  the 
trade  was  declared  to  be  ooDtrary  to  the  principles  of  justice, 
hnmanity,  and  sound  policy ;  and  lastly,  by  the  act  of  Parliament 
of  Slst  March,  1824,  the  trade  is  declared  to  be  {nracj.  (c)  Eng- 
land is  thus,  equally  with  the  United  States,  honesdy  and  zeid- 
oosly  engaged  in  promoting  the  univeTsal  abolition  of  the  trade, 
and  in  holding  out  to  the  world  her  sense  of  its  extreme  crimi- 
nal!^. Almost  eveiy  maritime  nation  in  Europe  has  deUberately 
and  solemnly,  either  by  legislatire  aots,  or  by  treaties  and  other 
formal  engagements,  acknowledged  the  injustice  and  inhumanity 
of  the  trade,  and  pledged  itself  to  promote  its  abolition.  By  the 
treaty  of  Paris  of  the  SOth  May,  1814,  between  Great  Britain  and 
France,  Louis  XYIII.  ^reed  that  the  traffic  was  repugnant  to  the 
principles  of  natural  justice,  and  he  engaged  to  unite  his  efforts 
at  the  ensuing  congreaa  to  induce  all  the  powers  of  Chris- 
tendom *  to  decree  the  abolition  of  the  trade,  and  that  it  *  196 
should  cease  definitively,  on  the  part  of  the  French  gov- 
ernment, in  the  course  of  five  years.  The  ministers  of  the  eight 
principal  European  powers,  who  met  in  congress  at  Vienna  on 
the  8th  February,  1815,  solemnly  declared,  in  the  face  of  Europe 
and  the  world,  that  the  African  slave-trade  had  been  regarded, 
by  just  and  enlightened  men,  in  all  ages,  as  repugnant  to  the 
principles  of  humanity  and  of  nnlversal  morality,  and  that  the 
public  voice  in  all  civilized  countries  demanded  that  it  should  be 
supptesaed ;  and  that  the  universal  abolition  of  it  was  conformable 
to  the  spirit  of  the  f^  and  the  generous  principles  of  the  allied 
powers.  In  March,  1816,  the  Emperor  Napoleon  decreed  that 
the  slave-trade  should  be  abolished  ;  but  this  effort  of  ephemeral 
power  was  afterwards  held  to  be  null  and  void,  as  being  the  act 

(ft)  Stat.  47  0«a  IIL  DennuA  mbolUied,  in  1702,  tha  fordgn  ilaT«-trmde,  ud 
tbe  imporutioii  of  sUtm  into  her  colontea,  thoagh  tha  prohitdtioiM  were  mt  to  taka 
diaci  ondl  ISOL    Wheaton,  iDqaiiy  into  the  Right  of  Seardi,  IMS. 

(c)  Slat  6  Oeo.  IV.  c  118.  The  lUtnta  of  8  and  1  Wn.  IV.  c  78,  for  the  extfaic- 
tlon  of  ilBTBr/,  hai  lonie  na<r  and  Important  penal  proriiioui  rMpactiog  the  dealing 
In  iUtm  on  the  high  leai,  or  any  traffic  In  them ;  and  the  itatnte  of  1  Vict.  e.  91,  ai 
well  at  tbe  preceding  ilatnte,  repeated  the  declaration,  that  BrlUsh  iobject*  con- 
oeraed  In  the  lUv^lisdc  ahonld  b«  adjudged  pirate*,  and  pnnlthable  accordingly. 
Toi.L-14  [209] 
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of  an  nBorper;  and  in  July  followii^,  Louis  XVIII.  gave  direc- 
tions that  this  odious  and  wicked  traffic  should  from  that  present 
time  cease.  The  first  French  decree,  however,  tiist  was  made 
public,  abolishing  the  trade,  was  of  the  date  of  Uie  8th  January, 
1817,  and  that  was  only  a  partial  and  modified  decree,  (a)  In 
December,  1817,  the  Spanish  government  prohibited  the  purchase 
of  slaves  on  any  part  of  the  coast  of  Africa,  after  the  Slat  of 
Blay,  1820;  and  this  was  in  pursuance  of  the  treaty  between 
Great  Britain  and  Spain  of  the  28d  September,  1817,  made  for 
tiie  abolition  of  the  slave-trade  immediately,  north  of  the  equator, 

{a)  Bj  the  coDTcndtKi  between  Qreal  BritEin  and  Fmucc,  of  the  80th  November, 
ISil,  the  mntoal  ri|^t  of  tetrcb  wm  allowed  on  bo«rd  the  reMeU  of  each  of  the  two 
natioQi,  vitbin  certkln  Bpedfied  waten,  f.  e.  along  the  weaten  coaat  of  Africa  from 
Cape  Verd,  or  16  de^reee  north  latitude,  to  10  degree*  louth  of  the  equator,  — oU 
arotmd  tbe  ialandof  Hidagascar  to  tbe  extent  of  80  leagoe*  tram  the  iiland,  —  to  the 
■ame  diitance  from  tlie  coatti  of  Braxil,  and  from  the  coaatt  of  the  ialanda  of  Cnba 
and  Porto  Rico.  The  right  of  learehiiiB  merchant  TCueli  to  be  oonfloed  to  ihipa  of 
war,  under  special  authorilj  from  each  of  the  two  goTernments,  and  nerer  to  be 
exercised  upon  the  ihipa  of  war  of  either  nation.  The  United  Statea  hare  refnted  to 
become  a  party  to  any  conTentlon  aathoriiiiig  the  mntoal  right  of  teandi,  and  Franoe 
afterward!  refuted  to  ratifj  the  treaty  of  1841,  conceding  the  matual  light  of  Mardl. 
Vide  tapra,  163.  The  efforti  and  the  failure  of  the  eSorU  to  sanction  the  motnal 
right  of  search,  in  respect  to  the  slave-trade,  form  an  inatractive  Item  En  modem 
diplomatic  blstorj.  In  1818,  the  British  goveniment  proposed  to  France  the  mntoal 
right  of  search  of  merchant  vesaels  on  the  high  teas,  with  a  view  to  the  more  effectual 
■uppreesiou  of  tbe  slave-trade,  and  which  had  been  conceded  bj  Spain,  Portngal,  and 
the  Netherlands.  The  propoiition  was  at  the  saiue  time  made  to  the  United  States, 
and  rejected  by  both  powers.  In  November  of  that  jear,  the  British  government 
proposed  to  the  cmigress  of  the  five  great  powers,  at  Aix4B-Chapelle,  the  following 
propositions:  (1.)  The  mutual  right  of  search  of  merchant  vestels  engaged  in  the 
ilave-trade ;  (2.)  The  declaration  that  the  slave-trade  was  piracj,  under  the  law  of 
nations.  Both  propositions  were  rejected  on  the  part  of  France,  Austria,  Pmsata, 
and  Rnsda.  The  propositions  were  renewed  at  the  congress  at  Verona,  In  1832,  bnt 
without  success.  Afterwards,  in  1841,  the  mutual  right  of  search  was  conceded  hy 
the  nortliem  European  powers,  parties  to  the  Qointupie  Treat;,  as  see  lapra,  153. 
Though  the  government  of  the  United  Btatea  has  uniformly  objected  to  the  admission 
of  tlie  right  of  visitation  and  search.  In  time  of  peace,  even  in  respect  to  the  African 
slave-trade,  yet  they  agt«ed,  In  furtherance  of  efflclent  meaauie*  for  iti  luppresaion, 
by  the  treaty  of  Washington,  in  1842,  with  Great  Britain,  that  each  party  should 
"  prepare,  equip,  and  maintain  in  service,  on  the  coast  of  Africa,  a  sufficient  and  ade- 
quate squadron,  or  naval  force  of  vessels,  of  snitable  numbers  and  descriptions,  to 
carry,  in  all,  not  less  than  eighty  guns,  to  enforce,  separately  and  respectively,  the 
laws,  rights,  and  obligations  of  each  of  the  two  countries,  for  the  suppression  of  the 
slave-trade,  —  the  said  squadrons  to  be  mdependent  of  each  other;  hut  the  two 
govemmenta  stlpnlating,  nevertheless,  to  give  such  orders  to  the  officers  commanding 
their  respective  forces  as  shall  enable  them  most  eOectnally  to  act  In  concert  aod 
co.operatioD,  upon  mutual  consultation,  as  exigencies  may  arise." 
[210] 
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nod  enturelj,  after  1820.  Id  Januai?,  1818,  the  PortugueBe  gov- 
ernment made  the  like  prohibition  as  to  the  purchase  of  slaves  on 
any  part  of  the  coast  of  Africa  north  of  the  equator.  In  1821, 
there  was  not  a  flag  of  any  European  state  which  coald  legally 
cover  this  traffic,  to  the  north  of  the  equator ;  and  yet,  in  1825, 
the  importation  of  shives  covertly  continued,  if  it  was  not  openly 
countenanced,  fiom  the  Rio  de  la  Plata  to  the  Amazon,  and 
through  the  whole  American  Archipelago.  (&) 

{h)  Beport  of  ■  Committee  of  tbe  Houm  of  Repr«Mnt«tiTN  of  the  United  Btalet, 
February  16, 1825.  See  «1m  »ie  Querterly  Review,  No.  08  and  No.  89,  ppL  248-246 ; 
AUmd'e  EUtory  of  Europe,  il.  128,  129,  and  the  Engllah  parliamentary  diiciuiioni 
and  documente.  It  ippeara  that  the  African  UsTe-trade  wai  carried  on  to  an  enui^ 
moDi  extent  down  to  tbe  year  1830.  The  trade  wai  princitMlly  between  Africa,  and 
Brazil  and  Cuba.  In  1^6, 46,000  Afriean  Blarei  were  Imported  into  the  city  of  lUo 
Janeiro.  Bat  bj  a  coDTention  between  England  and  Brazil,  in  1820,  It  wai  made 
piratical  for  the  mbjecta  of  Brazil  to  be  engaged  in  the  trade  after  tbe  year  1830 ; 
and  it  ii  imdentood  (liat  the  goTemment  of  Bra^,  in  IBSl,  not  only  pat  a  ilop  by 
law  to  the  Importation  of  alavei,  but  declared  that  all  ilave*  thereafter  imported 
■hoaid  be  free,  and  imposed  a  heavy  aueument  on  the  importers,  and  pTOvIded  for 
the  transportation  of  aach  negroes  back  to  Africa.  In  the  treaty  cmclnded  10th  Sep- 
tember, 1822,  between  Cireat  Britain  and  the  Imann  of  Hoscal,  the  latter  agreed  to 
abolish  the  foreign  slave-trade  forever  in  hit  dominions.  Bo,  by  the  treaty  of  the  E8d 
of  October,  1817,  between  Great  Britain  and  Badama,  king  of  Madagascar,  it  was 
agreed  that  there  ihoold  be,  throughout  all  the  dominion*  of  the  king  of  Madagascar, 
an  entire  cessation  of  the  sale  or  transfer  of  slaves.  And  in  the  treaty  of  comtnerce 
and  navigation  between  Great  Britain  and  ^e  United  Provinces  of  Rio  de  la  Plata, 
February  2, 1826,  It  was  agreed'by  the  latter  to  prohibit  all  persons,  subject  to  its 
jariedictioD,  by  the  most  solemn  laws,  from  taking  any  share  in  the  slave-trade ;  and 
yet  it  was  stated  by  high  authority  in  the  British  Parliament,  May,  1838,  as  a  matter 
of  fact,  and  agreed  to  afterwards  In  an  address  to  the  Qneen,  that  notwithstanding 
all  the  efforts  of  Great  Britain  to  put  down  the  slave-trade,  it  still  continued,  little 
diminished  In  extent,  and  much  aggravated  in  horror.  Portugal  was  the  priuclpal 
offender.  What  was  once  a  legal  had  become  now  a  contrabaod  traffic  She  had 
systematically  and  groeely  violated  her  treaty  en^geraents  on  that  inbject.  Since 
1829;  there  had  been  163  Portngneee  vessels  seized  as  gUverv,  containing  upwards 
of  163,000  slaves,  and  Portugal  had,  since  that  period,  transported  a  million  of  slave*. 
This  euormooB  abuse  ludnced  England.  In  1830,  to  authorize  by  law  the  forcible 
examination  and  search  of  vessels  suspected  to  be  concerned  in  that  trade.  The 
British  Miniater,  Sir  Robert  Peel,  stated  In  the  House  of  Commons,  in  July,  1844, 
that  Spain  and  Brazil  were  the  two  powers  chargeable  with  the  whide  responsibility 
of  the  continuance  of  the  aiave-traile,  and  that  the  island  of  Cuba  wa*  in  a  precarion*, 
if  not  a  i>erIlous  position,  from  the  settled  determination  of  her  black  population  to 
emancipate  tbemeelves ;  and  it  is  stated,  on  strong  authority,  that  the  English  effort 
to  put  down  the  slave-trade  by  an  armed  force  of  British  cruisers  on  (he  coast  of 
Africa  lias  increaaed  the  horrors  of  the  slave-trade,  without  materially  dlminisliing 
its  amount.  See  Hill's  Narrative  of  Fifty  Days  on  Board  a  Slave-Ship,  Sir  F.  Buxton 
on  African  Siave-Trade,  and  the  other  documents  referred  to  and  discussed  in  Weit- 
Diin*ter  Review  for  June,  1844,  p.  MO,  *e. 
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*  197        •  The  case  of  the  Amedie  C^)  was  the  CBrliest  decision 

ID  the  English  conrts  on  the  great  question  touching  the 
legality  of  the  sluTe-trade,  on  general  principlea  of  intentational 
law.  That  was  the  case  of  an  American  vessel,  employed  in  cany- 
ing  slaves  from  the  coast  of  AMca  to  a  Spanish  colony.  She  was 
captured  by  an  English  cruiser,  and  the  vessel  and  cargo  were 
condemned  to  the  captors,  in  a  vice-admiralty  court  in  the  West 
Indies,  and  on  appeal  to  the  court  of  appeals  in  England  the 
judgment  was  affirmed.  Sir  William  Grant,  who  pronounced 
the  opimOD  of  the  court,  observed  that  the  slave-trade  being 
abolished  by  both  England  and  the  United  States,  the  court  was 
authorized  to  assert,  that  the  trade,  abstractly  speaking,  cotdd 
not  have  a  legitimate  existence,  and  wta,  prima  fade,  illegal  upon 
principles  of  universal  law.  The  claimant,  to  entitle  him  to  res- 
titution, must  show  affirmatively  a  right  of  property  under  the 
municipal  laws  of  his  own  country  ;  for,  if  it  be  unprotected  by 
hia  own  municipal  law,  he  can  have  no  right  of  property  in  human 
beings  carried  as  his  slaves,  for  such  a  claim  is  contrary  to  tiie 
principles  of  justice  and  humanity.  The  Fortuna  (by  was  con- 
demned on  the  authority  of  the  Amedie,  and  the  same 

*  198    opinion  was  again  affirmed.     Bat  in  the  subsequent  *  case 

of  the  Biana,  (a)  the  doctrine  was  not  carried  so  far  by 
Lord  Stowell,  as  to  hold  the  tattde  itself  to  be  piracy,  or  a  crime 
against  the  law  of  nations.  A  Swedish  vessel  was  taken  by  a 
British  cruiser  on  the  coast  of  Africa,  engaged  in  carrying  slaves 
from  Africa  to  a  Swedish  island  in  the  West  Indies,  and  she  was 
restored  to  the  owner,  on  the  ground  that  Sweden  had  not  then 
prohibited  the  trade,  and  had  tolerated  it  in  practice.  England 
had  abolished  the  trade  as  unjust  and  criminal,  but  she  claimed 
no  right  o£  enforcing  that  prohibition  agtunst  the  subjects  of 
those  states  which  had  not  adopted  the  same  opinion  ;  and  Eng- 
land did  not  mean  to  set  heraelf  up  as  the  legislator,  and  cnttoB 
mwumy  for  the  whole  world,  or  presume  to  iDterfere  with  the 
commercial  regulations  of  other  states.  The  principle  of  the  case 
of  the  Amedie  was,  that  where  the  municipal  law  of  the  country 
to  which  the  parties  belonged  had  prohibited  the  trade,  Englift 
tribunals  would  hold  it  to  be  illegal,  upon  general  principles  of 
justice  and  humanity,  but  they  would  respect  the  property  of 

<<>)  1  Actw,  240-  (A)  1  DoA.  8L  (a)  1  Doit.  ». 
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persons  engaged  in  it  under  the  sanction  of  the  laws  of  their  own 
ooantry. 

The  doctrine  of  these  cases  is,  that  the  slave-trade,  abstractedly 
speaking,  is  immoral  and  unjust,  and  it  is  Ul^al,  when  declared 
BO  by  treaty  or  municipal  law ;  but  that  it  is  not  piratical  or  ille- 
gal by  the  common  law  of  nationa,  becanse  if  it  were  so,  every 
cl^m  founded  on  the  trade  would  at  once  be  rejected  everywhere 
and  in  every  court,  on  that  ground  alone. 

The  whole  subject  underwent  further,  and  a  most  full,  elabo- 
rate, and  profound  discufision,  in  the  case  of  the  Le  Louii.  (h)"^ 
A  French  vessel,  owned  and  documented  as  a  French  vessel,  was 
captured  by  a  British  armed  force  on  the  coast  of  Africa,  after 
resistance  made  to  a  demand  to  visit  and  search.  She  was 
carried  into  Sierra  Leone,  and  condemned  by  a  court  of 
vice-admiralty,  for  being  concerned  "  in  the  slave-trade,  *  199 
contrary  to  the  French  law.  On  appeal  to  the  British  H^h 
Court  of  Admiralty,  the  question  respecting  the  legality  of  the 
capture  and  condemnation  was  argued,  and  it  was  judicially 
decided,  that  the  right  of  visitation  and  search,  on  the  high  seas, 
did  not  exist  in  time  of  peace.  If  it  belonged  to  one  nation,  it 
equally  belonged  to  idl,  and  would  lead  to  gigantic  mischief  and 
muversal  war.  Other  nations  had  refused  to  accede  to  the 
English  proposal  of  a  reciprocal  right  of  search  in  the  African 
seas,  and  it  would  require  an  express  convention  to  give  the 
l^ht  of  search  in  time  of  peace.  The  slave-trade,  though 
unjust,  and  condemned  by  the  statute  law  of  England,  was  not 
piracy,  nor  was  it  a  crime  by  the  univeisal  law  of  nations.  To 
make  it  piracy,  or  snoh  a  crime,  it  must  have  been  so  conudered 
and  treated  in  practice  by  all  ravilized  states,  or  made  so  by 
virtue  of  a  general  oonveution.  On  the  contrary,  it  bad  been 
euiied  on  by  all  nations,  even  by  Great  Britain  herself,  until 
within  a  few  years,  and  was  then  carried  on  by  Spain  and  Portugal, 
and  not  absolutely  prohibited  by  France.  It  was,  therefore,  not 
a  criminal  tra£Bc  by  the  law  of  nations  ;  and  every  nation,  inde- 
pendent of  toaty,  retfuned  a  legal  right  to  carry  it  on.  No  one 
nation  had  a  right  to  force  the  way  to  the  liberation  of  Africa, 

(b)  e  Dod«.  210. 

'  BmoD  e.  Denmn,  9  Xxcb.  1ST.  See  Saotoa  r.  Illidge,  0  C.  B.  K.  >.  841 ;  a.  0. 
FtMTMrf,  8  C.  B.  n.  a.  801. 
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hj  trampling  on  the  iodependence  of  other  states  ;  or  to  procure 
an  emiDent  good  by  means  that  were  unlawful ;  or  to  press  for- 
ward to  a  great  principle,  by  breaking  througb  other  great 
principles  that  stood  in  the  way.  The  condemnation  of  the 
French  vessel  at  Sierra  Leone  was,  thei-efore,  reveraed  ;  and  the 
penalties  imposed  by  the  French  law  (if  any  there  were)  were 
left  to  be  enforced,  not  in  an  English,  but  in  a  French  court. 

The  same  subject  was  brought  into  discosBion  in  the  King's 

Bench  in  1820,  in  Madrazov.WilUt.  (a)  The  court  held,  that  the 

British  statutes  against  the  slave-trade  wei«  only  applicable 

*  200    *  to  British  subjects,  and  only  rendered  the  slave-trade 

unlawful  when  carried  on  by  them.  The  British  Parlia- 
ment could  not  prevent  the  subjects  of  other  states  from  carrying 
on  the  trade  out  of  the  limits  of  the  British  dominions.  If  a  ship 
be  acting  contrary  to  the  general  law  of  nations,  she  ia  thereby 
subject  to  condemnation ;  but  it  is  impossible  to  say  that  the 
slave-trade  was  contrary  to  the  law  of  nations.  It  was,  until 
lately,  carried  on  by  all  the  nations  of  Europe ;  and  a  practice 
so  sanctioned  can  only  be  rendered  illegal,  on  the  principles  of 
international  law,  by  the  consent  of  all  the  powers.  Many  states 
had  so  consented,  but  others  had  not,  and  the  cases  had  gone  no 
further  than  to  establish  the  rule,  that  ships  belonging  to  cooo- 
tries  that  had  prohibited  the  trade  were  liable  to  capture  and 
condemnation,  if  found  engi^^  in  it. 

The  final  deoi«on  of  the  question  in  this  country  has  been  the 
same  as  in  the  case  of  the  Le  LouU.  In  the  case  of  the  La 
Jeune  Evginie,  (a)  it  was  decided,  in  the  Circuit  Court  of  the 
United  States,  in  Massachusetts,  after  a  masterly  discussion,  that 
the  slave-trade  was  prohibited*  by  universal  law.  But  subse- 
quently, in  the  case  of  the  Antelope,  (5)  the  Supreme  Court  of 
the  United  States  declared  that  the  slave-trade,  though  contrary 
to  the  law  of  nature,  had  been  sanctioned,  in  modem  timee,  by 
tbe  laws  of  all  nations  who  possessed  distant  colonies ;  and  a 
trade  could  not  be  considered  aa  contraiy  to  the  law  of  nationa 
which  had  been  authorized  and  protected  by  the  usages  and  laws 
of  all  commercial  nations.  It  was  sot  piracy,  except  so  far  as  it 
was  made  so  by  the  treaties  or  statutes  of  the  nation  to  which 
the  party  belonged.    It  might  still  be  lawfully  carried  on  by  the 

(a)  S  B.  &  Aid.  85&  (a)  2Hasai,  WO. 

\h)  10  WbMton,  00. 
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Babjects  of  those  nataoos  wlio  bad  cot  prohibited  it  b;  municipal 
acts  OT  treaties.  («) 

(c)  Tbe  doctrine  in  the  cue  of  the  Antelope,  and  in  the  English  cues  therein 
lefeiTed  to,  It,  that  right  of  bringiiig  in  for  ndjndlcatlon.  In  time  of  peace,  foreign 
TeueU  engaged  in  the  ilave-trade,  and  capCiued  on  the  high  waa  for  that  canae,  did 
not  exttt ;  and  reaieli  ao  captnivd  would  be  restored,  nnleu  the  trade  was  aUo 
nnlawfnl,  and  prohibited  hj  the  cotmtrj  to  which  the  Tecsel  belonged;  and  if  a 
claim  be  pat  in  for  Africani  ••  iIatm  and  property,  the  miu  pmbantU  is  thrown  npon 
the  claimant  to  make  ipedflc  proof  of  the  indiridnal  proprIetai7  Intenat  acoordlng  ' 
to  th«  law*  ot  the  comtry  to  which  the  reaael  belonga. 
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OF  THE  GOVERNMENT  AND  OONSTITDTIONAL 
JURISPRUDENCE  OF  THE  UNITED  STATES. 


LECTURE  X. 

OF  THE   alSTOBT  OF  THE  AHEBICAIT  ONION. 

Thb  gOTemment  of  the  United  Stateg  was  erected  bv  the  free 
Toice  aod  joint  will  of  the  people  of  America,  for  their  common 
defence  and  general  welfare.  Ita  powers  apply  to  those  great 
interests  which  relate  to  this  country  in  its  national  capacity, 
and  which  depend  for  their  stability  and  protection  on  the 
consolidation  of  the  Union.  It  is  clothed  with  the  prineipal  attri* 
butes  of  political  sovereignty,  and  it  ia  jostly  deemed  the  guar- 
dian of  our  best  rights,  the  source  of  our  highest  civil  and 
political  duties,  and  the  sure  means  of  national  greatness.  The 
constitution  and  jurisprudence  of  the  United  States  deserve  the 
most  accurate  examination ;  and  an  historical  view  of  the  rise 
and  progress  of  the  Union,  and  of  the  establishment  of  the 
present  Constitution,  as  the  necessary  fruit  of  it,  will  tend  to 
show  the  genius  and  value  of  the  government,  and  prepare  the 
mind  of  the  student  for  an  investigation  of  its  powers. 

The  association  of  the  American  people  into  one  body  politao 
took  place  while  they  were  colonies  of  the  British  empire, 
*202  and  owed  allegiance  to  the  British  crown.  That  *the 
union  of  this  country  was  essential  to  its  safe^,  its  pros- 
perity, and  ita  greatness  had  been  generally  known,  and  fre- 
quently avowed,  long  before  the  late  revolataon,  or  the  claims 
of  the  Bri^h  Parliament  which  produced  it  The  people  of 
the  New  England  colonies  were  very  early  in  the  habit  of  con- 
federating together  for  their  common  defence.  As  their  origin 
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wad  their  iotarests  were  the  same,  and  their  manners,  their 
rel^oD,  their  Uws,  and  their  civil  lostitutionB  ezoeedii^l;  simi- 
lar, they  were  nRturally  led  to  a,  very  intimate  connection,  and 
were  governed  by  the  same  wants  and  wishes,  the  same  sjmpa- 
tliies  and  spirit.  The  colonies  of  MaasacbiuettB,  Plymouth, 
Conneoticnt,  and  New  Haven  as  early  as  1648,  under  the  im- 
preauon  of  danger  from  the  Buiix}aQding  tribes  of  Indians,  and 
for  protection  agaitiBt  the  claims  and  encroachmentB  of  their 
Dutch  neighbors,  entered  into  a  league,  offensive  and  defen^ve, 
which  they  declared  should  be  firm  and  perpetual,  and  be  distia- 
guisbed  by  the  name  of  tbe  United  Colonies  of  New  England. 
By  Uieir  articles  of  confederation,  each  oolony  was  to  have 
exclusive  jurisdiction  within  its  own  territory  ;  and  in  every  war, 
ofEansive  and  defensive,  each  of  the  confederates  was  to  furnisb 
its  quota  of  men  and  money  in  a  ratio  to  its  population ;  and  a 
coi^ieee  of  two  oommissionerB,  delegated  from  each  colony,  was 
to  be  held  annually,  with  power  to  deliberate  and  decide  on  all 
afiairs  of  war  and  peace,  and  on  all  points  of  common  concern ; 
and  every  determination,  in  which  three  fourths  in  number  of 
the  assembly  concurred,  was  to  be  binding  upon  the  whole  con- 
fiBderacy.  (a) 

This  association  may  be  considered  as  the  foundation  of  a  series 
of  efforts  for  a  more  extensive  and  more  perfect  union  of 
the  colonies.  It  contained  some  provident  and  'jealous  *208 
provisions,  calculated  to  give  security  and  stability  to  the 
whole.  It  provided  that  no  two  colonies  were  to  join  in  jurisdio- 
tion,  without  the  consent  of  all ;  and  it  required  the  like  unan- 
imous consent  to  admit  any  other  oolony  into  the  confederaey ; 
and  if  any  one  member  violated  any  article  of  it,  or  any  way 
injured  another  colony,  the  oommiflsioners  of  the  othrar  colonies 
were  to  take  cognizance  of  the  matter,  and  determine  upon  it 
In  this  transactioo,  and  under  the  authority  of  this  union,  the 
New  England  colonies  acted,  in  fact,  as  independent  states,  and 
fi«e  from  the  control  of  any  superior  power,  because  the  civil 
war  in  which  England  was  then  involved  occupied  the  whole 

fa)  HHVd,  Bum  Pftpen,  406, 668,  6Mj  Hutcbinton,  Blatorj  of  HMMChnwtU. 
L  124,  126;  Bobertwo,  Foatbomoiu  Hlitoi7  of  America,  b,  10,  pp.  191,  102;  WId- 
throp,  Hlitoi7  at  New  England,  b;  Sarage,  IL  101  ;  Bailie*,  Bistorlcal  Memoir,  iL 
118;  TromlmU,  BJitoty  ot  CoimacUca^  1. 124;  FifmaDth  Colony  L«mb,  App.  808, 

ad-ieae. 
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attention  of  the  mother  country ;  and  this  first  step  towards  a 
future  independence  waa*  suffered  to  pass  without  mauh  notice, 
and  without  any  animadverBioD.  The  confederacy  subsisted,  with 
some  alterations,  for  upwards  of  forty  years,  and  for  part  of 
that  time,  with  the  countenance  of  the  government  in  England. 
It  was  not  dissolved  until  the  year  1686,  when  the  chai-ters  of 
the  New  England  colonies  were  in  effect  vacated  bj  a  oommig* 
eion  from  King  James  II.  (a) 

The  people  of  this  country,  after  the  dissolution  of  this  earliest 
le^ue,  continued  to  afford  other  instruotive  precedents  of  asso- 
ciation for  their  safety.  A  congress  of  governors  and  oommis- 
eioaera  from  other  colonies,  aa  well  as  from  New  England,  was 
occasionally  held,  to  make  arrangements  for  the  more  effectual 
protection  of  our  interior  frontier,  and  we  have  an  instance  of 
one  of  these  assemblieB  at  Albany,  in  1722.  (&)  Eut  a  much 
more  interesting  congress  was  held  there  in  the  year  1754.  It 
consisted  of  commissioners  from  New  Hampshire,  Massachosetts, 
Rhode  loland,  Connecticut,  New  York,  Pennsylvania,  and  Mary- 
land, and  was  called  at  the  instance  of  the  lords  oommiseioners 
for  trade  and  the  plantations,  to  take  into  coniiideration  the  best 
means  of  defending  America,  in  case  of  war  with  France, 
'  204  which  was  then  impending.  The  object  of  the  English  *  ad- 
ministration in  calling  this  convention  was  in  reference  to 
treaties  of  friendship  with  the  Indian  tribes;  but  the  colonies 
had  more  enlai^ed  views  ;  and  the  commissioners  which  met  in 
congress,  and  who  enrolled  among  their  number  some  of  the 
moat  distinguished  names  in  our  colonial  history,  asserted  and 
promulgated  several  invaluable  truths,  the  proper  reception  of 
which,  in  the  minds  of  their  countrymen,  prepared  the  way  for 
their  future  independence,  and  oar  present  greatness.  One  of 
the  colonies  (Massachusetts)  expressly  instructed  her  delegates 
to  enter  into  articles  of  union  and  confederation  with  the  other 
colonies,  for  their  general  security  in  peace  as  well  as  in  war. 
The  convention  unanimouBly  resolved,  that  a  union  of  the  colo- 
nies was  absolutely  necessary  for  their  preservation.  They  re- 
jected all  proposals  for  a  division  of  the  colonies  into  separate 
confederacies,  and  proposed  a  plan  of  federal  government,  con- 
sisting of  a  general  council  of  delegates,  to  be  trieunially  chosen 

(a)  HntchlnKtn,  HiRory  of  Huuchusetti,  1.  126,  note. 

(b)  Smith,  Hittoiy  of  New  York,  L  171. 
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by  the  proTinoial  aaaemblies,  and  a  prflside&i-general,  to  be 
appointed  by  the  crovn.  Id  this  coaacil  was  veated,  subject  to 
the  immediate  n^atiTe  of  the  president,  and  the  eventual  neg- 
ative of  the  king  ia  council,  the  rights  of  war  and  peace,  in 
respect  to  the  Indian  nations; 'and  the  confederacy  was  to  em- 
brace all  the  then  exi^tii^  colonies,  from  Kew  Hampshire  to 
Qeoi^a.  The  cooncil  were  to  have  authority  to  mahe  laws  for 
the  gOTemment  of  new  settlements,  apon  territories  to  be  pur- 
chased from  the  Indians,  and  to  raise  troops  and-bnild  forts,  and 
even  to  equip  veaseb  of  force,  to  guard  the  coast  and  proteot 
trade,  as  well  on  ^e  ocean  as  upon  the  lakes  and  rivers.  They 
were  hkewise  to  make  laws,  and  lay  and  levy  general  duties,  im- 
posts, and  taxes,  for  those  neoessary  purpoues.  (a}  But  the 
times  were  *  not  yet  ripe,  nor  the  minds  of  men  sufficiently  *  20S 
enlarged,  for  sncb  a  comprehensive  propositioQ ;  and  this 
bold  project  of  a  continental  union  had  the  singular  &te  of  being 
rejected,  not  only  on  the  part  of  the  crown,  bat  by  every  pro- 
vincial asBembly.  It  was  probably  supposed,  on  the  one  hand, 
that  the  operation  of  the  union  wonld  teach  the  colonies  the 
secret  of  their  own  strength,  and  the  proper  means  to  give  it 
activity  and  direction  ;  while,  on  the  other,  the  colonies  were 
jealous  of  the  preponderating  influence  of  the  royal  prerogative. 
We  were  destined  to  remain,  for  some  years  longer,  separate, 
and,  in  a  considerable  degree,  alien  commonwealths,  emulous  of 
each  other  in  obedience  to  the  parent  state,  and  in  devotion  to 
her  interests ;  but  jealous  of  each  other's  prosperity,  and  divided 
by  policy,  institutions,  prejudice,  and  manners.  So  strong  was 
the  force  of  these  considerations,  and  so  exasperated  were  the 
people  of  the  colonies  in  their  disputes  with  each  other  concern- 
ing boundaries  and  charter  claims,  that  Doctor  I<^nklin  (who 
was  one  of  the  commissioners  to  the  congress  that  formed  the 
plan  of  union  in  1764)  observed,  in  the  year  1760,  that  a  union 
of  the  colonies  gainst  the  mother  country  was  absolutely  im- 
possible, or  at  least  without  being  forced  by  the  most  grievous 
tyranny  and  oppression,  (a) 

(a)  FnnUln'i  Worki,  edit«d  b^  Spu-ki,  liL  23-66 ;  Smltb,  HbtoTj  of  New  Tork, 
IL  219-32S ;  HwbIiaU,  life  of  WmUhkIod,  L  d.  8 ;  HMMchiuetM  mftorkwl  CMi»e- 
tloM,  Tit.  20S-2I4. 

{a)  TnnkSn't  Work*,  edited  bj  Sp&rki.  W.  43.  Ooreninr  FowdoI,  In  bl«  work 
on  the  Adminiitntion  of  the  Colonie*  (tbe  4lb  effitlon  of  wblch  appeared  in  1768), 
declared  thftt  the  colonln  had  no  one  principle  of  MaodkUon  BiiiDiigat  them,  and  tliat 

[219] 


ny  Google 


•206  JD1U8PBDPI3(CB  Of  [PABT  II. 

The  great  valae  ot  a  federate  unioD  o{  Uie  oolooies  had,  how- 
ever,  sunk  deep  into  the  minds  of  men.  The  sabject  was  familiar 
to  our  colonial  aocestora.  They  had  been  in  the  habit,  especially 
in  seaeonfi  of  danger  and  difficulty,  of  forming  associations,  more 
or  less  extensive'  The  ueoesBity  of  union  had  been  felt,  its  ad- 
vantages perceived,  its  principles  explained,  the  way  to  it  pointed 

out,  and  the  people  of  this  country  were  led  by  the  force 
*  206    of  irresistible  motives  *  to  resort  to  the  same  means  of 

defence  and  security,  when  they  considered  that  their  lib- 
erties were  in  danger,  not  from  the  vezatioua  and  irregular  war- 
iaxB  of  the  Indian  tribes,  but  from  the  formidable  claims,  and 
still  more  formidable  power,  of  the  parent  state.  The  assertion 
by  the  British  Parliament  of  an  unqualified  right  of  binding  the 
colonies  in  all  cases  whatsoever,  and  specifically  of  the  right  of 
taxing  them  without  their  consent,  and  the  denial  by  the  colonies 
of  the  right  of  taxation  without  representation,  and  the  attempt 
of  t^e  King  and  Parliament  to  enforce  it  by  the  power  of  the 
sword,  were  the  immediate  causes  of  the  American  revolution. 
Soon  after  the  first  unfriendly  attempt  upon  our  chartered  priv- 
ileges, by  the  statute  for  raising  a  revenue  in  the  colonies  by 
means  of  a  stamp  duty,  a  congress  of  delegates  from  nine  col- 
onies was  assembled  at  New  York  in  October,  1765,  upon  the 
recommendation  of  MaasachusettSi  and  they  digested  a  bill  of 
r^^hts,  in  which  the  sole  power  of  taxation  was  declared  to  reside 
in  thur  own  colonial  legislatures,  (a)  This  was  preparatory  to 
a  more  extensive  and  general  association  of  the  colonies,  which 

their  mKnner  of  Kttlement,  direnft;  of  charter*,  ctra^tiiig  IntereiU,  and  niatiial 
riralihip  and  jeatoule*,  would  render  a  union  impracticable,   pp.  86, 39, 9S. 

(a)  ZBelknap'iIf.B.89e;  Journals  of  the  AiHinUr  of  the  C0I0D7  o(  New  Tork, 
October,  lT6fi ;  HanhaU't  Life  of  Washington.  11.  App.  No.  6 ;  I^ikin't  PoUtical  and 
ClTil  Hiatory  of  the  TJolted  States,!.  178-186,  App.  No.  7, 8, 9.  A  fuU  and  apparently 
very  authentic  "Jonnutl  of  the  Continental  Congress  of  1706"  wai  published  at  New 
York  by  E.  Winchester,  1816,  bdng  found  amaag  tLe  papers  of  Cesar  Rodnej,  one 
of  the  delegate*  to  tha  conrention  of  1766,  and  Brst  mentioned  In  NUee'i  NationaL 
Begister,  in  1812.  It  was  a  precnnor,  In  point  ot  abtUty,  Intelligence,  and  tplilt,  ol 
the  proceedings  of  the  Continental  Congreu  of  1774.  The  0th  and  7th  chapter* 
of  the  flrat  volame  of  Hr.  Pitkin's  Ristorj  contain  a  clear,  authentic,  and  Tei7 
ioteresting  d«t«U  of  th«  NMriotion*  and  aet«  of  the  British  ParUanent,  relating  to 
America,  anbaeqaentlr  to  the  peace  of  IT63 ;  of  th«  prooeedlngs  of  the  British  gor- 
eroment  to  enforce  them ;  and  of  the  spirit  of  opposition  and  reslstanee  which  tbej 
met  with  on  the  part  of  the  coloniM,  The  resistance  kept  pace  with  the  parliainoi- 
tu?  imposition*,  and  was  constantly  growing  In  atrength,  actlrity,  and  determined 
ptupoae,  until  it  wa*  coiuiuiunated  by  Hie  pmuuient  onion  of  the  colonte*  in  1774- 
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took  place  in  September,  1TT4,  and  laid  the  fotind&tions  of  out 
independence  and  permanent  gloiy.  The  more  serious  claims  of 
the  British  Parliament,  and  the  impending  oppressions  of  the 
British  crown  at  this  last  critical  period,  induced  the 
twelve  colonies,  which  •  were  spread  over  this  vast  conti-  •  207 
nent,  from  Kova  Sootia  to  Georgia,  to  an  interchange  of 
opinions  and  views,  and  to  unite  in  sending  delegates  to  Phil- 
adelphia, "  with  authority  and  direction  to  meet  and  consult 
tc^ether  for  the  common  welfare."  In  pursuance  of  their  au- 
thority, thw  first  Continental  Congress,  whose  names  and  pro- 
ceedings are  still  familiar  to  the  present  age,  and  will  live  in  the 
gratitude  of  a  distant  posterity,  took  into  consideration  the 
affiicted  state  of  their  country  ;  asserted,  by  a  nnmber  of  declar- 
atory resolutions,  what  they  deemed  to  be  the  unalienable  rights 
of  English  freemen ;  pointed  out  to  their  constitnents  the  system 
of  violence  which  was  preparing  against  those  rights  ;  and  bound 
them  by  the  most  sacred  of  all  ties,  the  ties  of  honor  and  of  their 
country,  to  renounce  commerce  with  Great  Britain,  as  being  the 
most  salutary  means  to  avert  the  one  and  to  secure  the 
blessings  of  the  other,  (a)  ^    These  *  resolutions  received    *  208 

(a)  Tbe  mott  msterltd  of  tboK  declnntory  resolutions  vm  the  ooe  irhlch  atated, 
that,  u  the  colonlei  were  not,  tad  conld  not  properly  b«,  repreMiited  in  the  British 
PuUaiDent,  the j  wer«  entitled  "  to  b  free  and  eiclosive  power  of  iegiibtion  in  their 
MTeral  proTinclal  legiilatarei,  \a  all  cases  of  taxation  and  internal  polity,  subject 
only  to  the  negatire  of  their  lOTereign."  ^  The  colonies  from  the  earliest  periods  of 
the  settlement  of  the  country,  with  the  exception  of  PcnnsjlTania,  whose  charter 
tecognUed  the  force  of  inch  Uwi,  had  generally  claimed,  nnder  their  charters,  an 
exemptioD  from  the  opemtloD  of  the  British  nttrigation  acts,  aod  of  their  system  of 
commercial  monopolfi  and  they  bad,  by  all  indirect  means  short  of  open  resistance, 
evaded  the  force  of  those  laws,  and  assumed  tbe  right  to  a  free  trade.  [1  Hatch. 
Hist.  322.)  But  the  Congresa  of  1T74,  In  tbe  sidrtt  of  conclUatloD,  renomiced  erery 
tach  pretension,  and  declared,  that "  from  tfae  necessity  of  the  case,  and  Id  regard 
to  tbe  mntnal  interests  of  both  countries,  they  cheerfully  consented  to  the  operation 
of  such  acts  of  the  British  Farliameat  as  were  bona  file  restrained  to  the  regulation 
of  their  external  commerce.forfliepnrposeof  securing  the  commercial  advantages  of 
(be  whole  empire  to  the  mother  country,  and  the'  commercial  beneflts  of  its  respeo- 
tive  members ;  txdaditig  entry  idea  of  iaxatim,  iniemai  or  extenud,far  raiting  a  rtoenvn 
on  the  tabjecU  in  America,  urithout  their  roraent."    Jonrnais  of  Congress,  1. 

1  Delolme  argued,  in  chapter  20  of  his  they  so  far  rendered  the  crown  indepen- 
work  on  the  Bri^sh  Constitution,  that  dent  of  Parliament.  The  author  adds,  in 
theclaimoftfaeAmerlcancoloniesdirectly  a  note,  that  being  with  Dr.  Franklin  at 
clashed  with  one  of  the  vital  principlea  his  honae  In  Craven  Street,  he  mentioned 
of  that  constitution.  Far  if  the  colonies  this  vlaw  to  the  Doctor,  who  appeared 
conld  grant  subsidies  to  the  crown,  nn-  mach  atrack  by  it. 
controlled  by  the  imperial  Parliament, 
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prompt  and  universal  obedience,  and  the  Union  being  thos  aus- 
piciously formed,  it  was  continued  by  a  sucoeBsion  of  dele- 
gates in  Congress ;  and  through  erery  period  of  the  war,  and 
Uirougb  every  revolution  of  our  government,  this  Union  has  been 
revered  and  cherished,  as  the  gunidian  of  our  peace,  and  the 
only  solid  foundation  of  national  independence. 

In  May,  1776,  a  Congress  i^ain  assembled  at  Philadelphia,  and 
was  clothed  with  ample  discretionary  powers.  The  delegates 
were  chosen,  as  those  of  the  preceding  Congress  had  bees,  partly 
by  the  popular  branch  of  the  colonial  legislatures  when  in  ses- 
sion, but  priacipally  by  conventions  of  the  people  in  the  several 
colonies,  (a)  They  were  instructed  to  "  concert,  agree  upon, 
direct,  order,  tuid  prosecute"  such  measures  as  they  should  deem 
most  fit  and  proper,  to  obtain  redress  of  American  grievances,  or, 
in  more  general  terms,  they  were  to  take  care  of  the  liberties  of 
the  country,  (b) 

Soon  after  this  meeting,  Geoi^a  acceded  to  and  completed  the 
confederacy  of  the  thirteen  colonies.  Hostilities  had  already 
commenced  in  the  province  of  Massachusetts,  and  the  claim  of 
the  British  Parliament  to  an  unconditional  and  unlimited  sover- 
eignty over  the  colonies  was  to  he  asserted  by  an  appeal  to  arms. 
The  Continental  Coi^ress,  charged  with  the  protection  of  the 
rights  and  interests  of  the  people  of  the  united  colonies,  and 
intrusted  with  the  power,  and  sustuned  by  the  zeal  and  confi- 
dence of  their  constituents,  prepared  for  resistance.  They  pub- 
lished a  declaration  of  the  causes  and  necessity  of  taking  up 
arms,  and  proceeded  immediately  to  levy  and  organize  an  army, 
to  prescribe  rules  for  the  government  of  their  land  and  naval 
forces,  to  contract  debts,  and  emit  a  paper  currency  upon  the 
faith  of  the  Union  ;  and  gradually  assnming  all  the  powers  of 
national  sovereignty,  they  at  last,  on  the  4th  day  of  July,  1776, 
took  a  separate  and  equal  station  among  the  nations  of  the 
earth,  by  declaring  the  united  colonies  to  be  free  and  indepen- 
dent states. 

This  memorable  declaration,  in  imitation  of  that  published  by 
the  United  Netherlands  on  a  similar  occasion,  recapitu- 

*  209  lated  *  the  oppressions  of  the  British  king,  asserted  it  to 

be  the  natural  right  of  every  people  to  withdraw  from 

(a)  JoanuU  of  Congrew,  of  Mar,  1776.  [i]  W-T4. 

(b)  JovmaU  of  CoDgreu,  of  Mar,  1776,  L  74. 
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tyranny,  and  with  the  dignity  and  the  fortitade  of  conBoious  rec- 
titude, it  contained  a  solemn  appeal  to  mankind  in  vindication  of 
the  necessity  of  the  meaaare.  By  this  declaration,  made  "  in  the 
name,  and  hy  the  aathority  of  the  people,"  the  colonies  vere 
aheolved  &om  all  allegiance  to  the  Britieh  crown,  and  all  political 
connection  between  them  and  Great  Britain  was  totally  dissolved. 
The  principle  of  aelf-presenratdon,  and  the  right  of  every  com- 
manity  to  freedom  and  happiness,  gave  a  sanction  to  thi»  separa- 
tion. When  the  government  established  over  any  people  becomes 
incompetent  to  fulfil  ite  purpose,  or  destructive  to  tbe  essential 
enda  for  which  it  was  instituted,  it  is  the  right  of  that  people, 
founded  on  tiie  law  of  nature  and  the  reason  of  mankind,  and 
supported  by  the  soundest  authority,  and  some  very  illustrious 
precedents,  to  throw  off  such  government,  and  provide  new 
guards  for  their  future  security.  This  right  is  tbe  more  appar- 
ent, and  the  duty  of  exercising  it  becomes  the  more  clear  and 
unequivocal,  in  the  case  of  colonies  which  are  situated  at  a  great 
distance  from  the  mother  country,  and  which  cannot  be  governed 
by  it  without  vexatious  and  continually  increasing  inconvenience ; 
and  when  they  have  arrived  at  msttirity  in  strength  and  resources, 
or,  in  the  language  of  Montesquieu,  which  he  applied  to  our  very 
case,  "  when  they  have  grown  great  nations  in  the  forests  they 
were  sent  to  inhabit."  If,  in  addition  to  these  intrinsic  causes, 
gradnally  and  powerfully  tending  to  a  separation,  the  parent  state 
should  think  fit,  in  the  arrogance  of  power  and  superiority,  to 
deny  to  her  colonies  the  equal  blessings  of  her  own  free  govern- 
ment, and  should  put  forth  a  claim  to  au  unlimited  control,  in  her 
own  discretion,  over  all  theic  rights,  and  tbe  whole  administration 
of  their  afEairs,  the  consequence  would  then  be  almost  inevitable, 
that  the  colonists  would  rise  and  repel  the  claim  ;  and 
more  certainly  would  this  be  the  case,  if  '  they  were  a  *  210 
spirited  and  intelligent  race  of  men,  true  to  themselves, 
and  just  to  their  posterity. 

The  general  opinion  in  favor  of  the  importance  and  value  of 
the  union  appears  evident  in  all  the  proceedings  of  Congress  j 
and  as  early  as  the  declaration  of  independence,  it  was  thought 
expedient,  for  its  security  and  duration,  to  define  with  precision, 
and  by  a  formal  instrument,  the  nature  of  our  compact,  the 
powers  of  Congress,  and  the  residuary  sovereignty  of  the  states. 
On  tbe  11th  of  June,  1776,  Congress  undertook  to  digest  and 
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prepare  artaoles  of  confederation.  But  the  busineBB  iraa  attended 
with  much  embarrassment  and  delay,  and,  notwithstanding  these 
states  were  then  sarronnded  bj  the  same  imminent  dangeiBi  and 
were  contending  for  the  same  illnstrious  prize,  it  was  not  until 
the  l&th  of  November,  1777,  that  Coogresa  oould  so  far  unite  the 
discordant  interests  and  prejudices  of  thirteen  distinct  communi- 
ties as  to  agree  to  the  articles  of  oonfederatioD.  And  when  those 
articles  were  submitted  to  the  state  legislatures  for  their  perusal 
and  ratification,  they  were  declared  to  be  the  result  of  impending 
necessity,  and  of  a  disposition  ior  oondliation,  and  (bat  they 
were  agreed  to,  not  for  their  intrinsic  excellence,  bat  as  the 
best  system  whii^  could  be  ad^ted  to  the  circumstances  of  all, 
and,  at  the  same  time,  afford  any  tolerable  prospect  of  general 
assent,  (a) 

These  celebrated  articles  met  with  stilt  greater  obstacles  in 
their  progress  throagh  the  states.  Most  of  the  legislatures  rati- 
fied them  with  a  promptitnde  which  showed  their  sense  of  the 
necessity  of  the  confederacy,  and  of  the  indulgence  of  a  liberal 
spirit  of  accommodatioD.  But  Delaware  did  not  accede  to  them 
until  the  year  1779,  and  Maryland  explicitly  rejected  them.  (&) 
She  instructed  her  delegates  to  withhold  their  assent  to  the  arti- 
cles, nnlil  there  was  an  amendment,  or  additional  agreement,  to 
appropriate  the  uncul^Tated  and  unpatented  lands  in  the 

*  211  western  part  of  the  Union,  as  a  common  *  fund  to  defray 

the  expenses  of  the  war.  (a)  These  lands  were  claimed 
by  the  states  within  whose  asserted  limits  and  jurisdiction  they 
were  situated,  and  several  of  them,  from  a  deep  sense  of  ttte 
importance  of  the  union,  agreed  to  an  unconditional  ratification 
of  the  articles,  or,  in  other  words,  to  a  separate  confederacy 
between  the  states  so  ratifying  the  same,  though  Maryland,  or 
other  states,  should  withhold  their  approbation  and  sanction,  (b) 
The  legislature  of  New  York,  by  their  acts  of  23d  of  October, 
1779,  and  19th  of  February,  1780,  even  consented  to  a  release 
of  the  unsettied  lands  in  the  western  part  of  the  state,  for  the 
use  and  benefit  of  such  of  the  United  States  as  should  become 

(a)  Jonrnali  of  CcmgreM,  ill.  The  iDftmctlon*  glTen  to  the  delegate*  to  tbe  Con- 
tinental  Consreie  by  tbe  Mrenl  colonial  congnMei,  coBTentigiii,  and  aaaembliM,  tm 
1776,  and  prior  to  the  dedaratioQ  of  Independence,  coatuned  bd  esptm  reaerratloii 
to  each  colon;  of  the  lole  and  eicludve  regnlalion  of  lu  own  internal  goTeminent, 
police,  and  cuncerai.  [b)  Id.  til. 

(a)  Jonnalt  of  Congrew,  r.  SOa  jl)  Id.  t. 
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members  of  the  federal  alUaace ;  and  to  res^n  the  jorisdictioii 
as  well  as  the  right  of  pre-emptioo  over  her  waste  and  uooulti- 
Tated  territory.  The  refusal  of  Maryland,  so  long  persisted  in, 
gave  eneouragement  to  the  enemy,  and  injured  the  common 
oaase,  and  damped  the  hopes  of  the  friends  of  America  at  home 
and  abroad.  These  considerations  at  last  induced  that  state  to 
maike  a  generous  sacrifice  of  her  pretenuona ;  and  on  the  Ist  of 
March,  1781,  and  which  was  upwards  of  three  years  from  their 
first  promulg^on,  the  articled  of  confederation  received  the 
unanimous  approbation  of  the  United  States. 

The  difGculties  which  impeded  the  framing  and  adopting  the 
artioles  of  confederation,  even  during  the  pressure  of  a  common 
oalamity,  and  which  nothing  at  last  but  a  sense  of  common 
danger  ooald  sormoont,  form  a  striking  example  of  the  mighty 
force  of  local  interests  and  discordant  passions,  and  they  teach  a 
monitory  lesson  of  moderation  to  political  councils. 

Notwithstanding  the  articles  of  confederation  conferred  upon 
Congress  (though  in  a  very  imperfect  manner,  and  under  a  most 
nnskilful  organization)  the  chief  rights  of  political  su- 
premacy, the  jura  mmmi  imperii,  by  which  *  our  existence  *  212 
as  an  independent  people  was  bound  up  together,  and 
known  and  acknowledged  by  the  nations  of  the  world,  yet  they 
were,  in  &ct,  bat  a  digest,  and  even  a  limitation,  in  the  shape  of 
written  compact,  of  those  undefined  and  discretionary  aovere^ 
poweia  which  were  delegated  by  the  people  of  the  colonies  to 
Congress,  in  1775,  and  which  had  been  freely  exercised  and 
implicitly  obeyed,  (a)     A  remarkable  instance  of  the  exercise  of 

{a)  The  goTernment  of  the  Union  is  considered  to  hnve  been  rerointlonary  in  it* 
natiire,  from  Eti  flnt  ln«titiition  hj  the  people  of  ihe  colonies,  in  1774,  down  to  the 
tnal  nflllcatioD  of  the  article*  of  confedeMtion,  Id  ITBl.uidtohHTepoueisedpoirera 
adeqiuteto  every  national  emergencj,  and  coeitensiie  with  the  object  to  be  Altaioed. 
(FUenon,  J., IredeU,  J.,  and  Blair,  J.,  in  Penhallovr  v.  Doane,  3  Dallas,  80, 61, 06,  111 ; 
Dane't  Abr.  Ii.  App.  1,  13,  IS,  21,  26;  Judge  WlUon.  in  his  an[Q"ient  in  support  of 
Ibe  ordiiunce  of  Congresa  of  December  31,  ITBl,  Incorporating  the  Bank  of  North 
Amerios,  Wilson's  W<nk*,  iii.  807 ;  SCcur, Comm.  on  the  Constitution,  i.  pp.  186-191.) 
Hr.  HadisoD,  who  was  a  neniber  of  Congress  at  tbe  time,  says,  that  the  member* 
were  genemllr  of  the  opinion  that  they  had  no  power,  under  (he  recently  adapted 
Mtkles  of  confederation,  to  incorporate  the  bank.  They  were,  in  fact,  impelled  to 
do  tt  from  the  great  ezpedleney,  U  not  absolat*  necessity  of  the  institution,  to  saataln 
the  war  and  our  credit  Tbe  Madison  Papers,  i.  101.  Acc(»ding  to  Mr.  Dane,  the 
government  of  the  United  States  hat  passed  through  tliree  forma ;  1.  The  reroln- 
thmary ;  2.  The  confederate ;  8.  The  constitutional ;  and  the  first  and  the  third  pro- 
ceeded equally  from  tbe  people  bi  their  cwlghial  capacity. 

T0L.1.-16  [225] 
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tilis  miginal,  dormant,  and  vast  discretion  appears  on  the  journals 
of  Congress,  the  latter  end  of  the  year  1776.  The  progress  of 
the  British  arms  had,  at  that  period,  excited  the  moat  alarming 
apprehension  for  our  safety,  and  Congress  transferred  to  the 
commander-in-chief,  for  the  term  of  six  months,  complete  dictar 
torial  power  over  the  liberty  and  property  of  the  citizens  of  the 
United  States,  in  like  manner  as  the  Roman  senate,  in  the  critical 
times  of  the  republic,  was  wont  to  have  recourse  to  a  dictator, 
ne  quid  respuhlica  detrimenti  capiat,  (i)  Such  loose,  undefined 
authority  as  the  Union  originally  possessed  was  absolutely  incom- 
patible with  any  regular  notions  of  liberty.  Though  it  was  exer- 
cised, in  the  instance  we  have  referred  to,  and  in  other  strong 
cases,  with  the  best  intentions,  and  under  the  impulse  of  an 
irresistible  necessity,  yet  such  an  irregular  sovereignty  never  can 
be  durable.  It  will  either  dwindle  into  insignificance,  or  degen- 
erate into  despotism. 

The  powers  of  Congress,  as  enomerated  in  the  articles  of  con- 
federation, would  perhaps  have  been  competent  for  all  the  essen- 
tial purposes  of  the  Union,  had  they  been  duly  distributed  among 
the  departments  of  a  well-balanced  government,  and  been  carried 
down,  through  the  medium  of  a  national,  judicial,  and 

*  213   executive  power,  to  the  Individ  ual  citizens  *  of  the  Union. 

The  exclusive  cognizance  of  our  foreign  relations,  the 
rights  of  war  and  peace,  and  the  r^ht  to  make  unlimited,  requi- 
sitions of  men  and  money,  were  confided  to  Congress,  and  the 
exercise  of  them  was  binding  upon  the  states.  But,  in  imitation 
of  all  tlie  former  confederacies  of  independent  states,  either  in 
ancient  Greece  or  modern  Europe,  the  articles  of  confederation 
carried  the  decrees  of  the  federal  council  to  the  states  in  their 
sovereign  or  collective  capacity.  This  was  the  great  fundamental 
defect  in  the  confederation  of  1781;  it  led  to  its  eventual  over- 
throw; and  it  has  proved  pernicious  or  destructive  to  all  other 
federal  governments  which  adopted  the  principle.  Disobedience 
to  the  laws  of  the  Union  must  either  be  submitted  to  by  the 
government,  to  its  own  disgrace,  or  those  laws  must  be  enforced 
by  arms.  The  mild  influence  of  the  civil  mi^strate,  however 
strongly  it  may  he  felt  and  obeyed  by  private  individuals,  will  not 
be  heeded  by  an  organized  community,  conscious  of  its  strength 

{h)  JouniaU  of  CoDgrett,  ii.  475. 
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and  swayed  by  its  paasJons.  The  history  of  the  federal  govern- 
ments  of  Greece,  Germany,  Switzerland,  and  Hollaod  afford 
melanoholj  examples  of  destniotive  civil  war  springing  from  the 
disobedience  of  the  separate  members.  I  will  mention  only  a 
single  instance  to  this  effect,  taken  from  the  generally  uninterest- 
ing  annals  of  the  Swiss  cantons.  By  one  of  the  articles  of  the 
Helvetic  alliance  the  cantons  were  bound  to  submit  any  difference 
which  m^ht  arise  between  them  to  arbitrators.  In  the  year 
1440,  a  dispute  arose  between  Zurich  on  the  one  side,  and  the 
cantons  of  Schweitz  and  Glaris  on  the  other,  respecting  some 
territorial  claims.  Zurich  refnsed  to  submit  to  a  decision  against 
her,  and  the  contending  parties  took  to  arms.  All  Switzerland 
was,  of  course,  armed  against  Zurich,  the  refractory  member. 
She  sought  protection  from  her  ancient  enemy,  the  house  of 
Austiia,  and  the  controversy  was  not  terminated  in  fiivor  of  the 
federal  decree  until  after  six  years  of  furious  and  destructive 
war.  (a) 

*  Had  there  been  sufficient  energy  in  the  government  •  214 
of  the  United  States,  under  the  articles  of  confederation, 
to  have  enforced  the  constitutional  requisitions,  it  might  have 
proved  fatal  to  public  liberty  j  for  Congress,  as  then  constituted, 
was  a  most  unfit  and  unsafe  depositary  of  political  power,  since  all 
the  authority  of  the  nation,  in  one  complicated  mass  of  jurisdic- 
tion, was  vested  in  a  single  body  of  men.  It  was,  indeed,  exceed- 
ingly fortunate,  aa  the  event  has  subsequently  shown,  that  the 
state  legislatures  even  refused  to  confer  upon  Congress  the  right 
to  levy  and  collect  a  general  impost,  notwithstanding  the  refusal 
appeared  to  be  extremely  disafitrous  at  the  time,  and  was  deeply 
regretted  by  the  intelligent  friends  of  the  Union.  Had  such  a 
power  been  granted,  the  effort  to  amend  the  confederation  would 
probably  not  have  been  made,  and  the  people  of  this  country 

(a)  Bkt  de  U  Goofed.  &1t.  pu  Watterilk,  lir.  t.  ;  FlanU,  Hilt,  of  Switzerland, 
1.  lu(  chapter.  The  SwiM  Confederation  wai  remodelled  by  the  federal  act  of  1S15, 
and  con^tt,  at  the  preaent  time,  of  twentj-flve  citntoDi.  The  federal  Diet  coniiita 
of  one  depntj  from  each  of  the  twentr-two  cantoni,  with  one  vote  each,  and  wilh  a 
half  vote  oDly  to  the  three  additional  can  ton«,creBt«d  on  n  BubdiTislon.  The  powers 
of  war  and  peace,  alUaace  and  cammen«,re^de  excloiivelj  in  the  general  Diet,  with 
a  common  arm;  and  treatnry ;  but  each  canton  maj  conclnde  separate  capitulationi 
and  treadeercIatiTe  to  local  and  mnnidpal  matter*,  and  retain  Its  original  ■oTcreigntj' 
nninipaired  for  all  domeatic  porposet.  Wheaton,  ElemeoU  of  International  Law,  Bd 
ed.  63 ;  [Sth  ei.  BS,  i  57  a  teg.  and  DaiM'a  note  88.] 
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might  have  been  laDguishii^  to  this  day,  the  nuBetable  vietinis 
of  a  feeble  and  incompetent  union. 

There  was  no  provision  in  the  aiticles  of  confederation  enabling 
Congress  to  add  a  sanction  to  its  laws.  In  this  respect,  Uiey  were 
more  defective  than  some  of  the  other  federal  goTemments  which 
OK  to  be  met  with  in  history.  The  Amphictyonio  coonoil,  in 
Greece,  had  authority  to  fine  and  punish  their  refractory  states. 
Lacedsemon  and  Phocis  were  both  prosecuted  before  the  oouucil 
of  the  Amphictyons  (which  was  a  council  of  the  representatives  of 
twelve  nations  of  Glreece),  and  all  the  Cheek  states  were  required 
by  proclamation  to  enforce  the  decree.  The  Germanic  diet,  as  it 
formerly  existed,  could  put  its  members  under  the  ban  of  the 
empire,  by  which  their  property  was  confiscated ;  and  it  was 
aided  in  enforcing  obedience  to  its  laws  by  a  federal  judiciary 
and  an  executive  head,  (a)    Congress,  under  the  old  confed- 

{a}  Tlie  inip«TJaI  chamber  had  appellate  jurisdiction  00I7.  Iti  (enteooe*  were 
carried  into  eiecution  againgt  refractory  itate*  b;  the  militarj  force  of  tfae  dictea. 
Pfeffel,  Abr.  Chro.  de  I'Hiit  d'AHetaagne,  IL  100;  Potter,  Conit.  Hist.  866.  The 
new  Germanic  Confederacy,  established  under  tiie  acts  of  Um  CongrcM  of  Vienna  tn 
1614  and  1816,  and  modified  afterwards  in  1882  and  1884,  consisti  of  the  MT^^gn 
princes  and  free  cities  of  Germany.  It  Inclndes  the'  great  poireis  of  Austria  and 
FrnssEa,  In  respect  to  their  possessions,  which  formerly  belonged  to  the  Germanic 
Empire,  Denmark,  in  respect  to  the  Dnchj  of  Holstein,  the  Netherlands,  Bararia, 
Saxony,  Hanorer,  Wnrtemherg,  and  many  otlier  lesser  princlpalitiea  and  itatea, 
together  witJi  the  free  cities  of  Lubeck,  Frankfort,  Bremen,  and  Hamburg.  The 
federatiTO  Diet  or  Congress  meets  at  Frankfort.on-the-Main,  and  it  represented  by 
the  respective  powen  by  their  miniatera,  and  their  votes  in  the  General  Assembly  or 
Diet  are,  in  point  of  numbers,  in  tome  degree  in  a  rado  to  their  rdaCive  power. 
While  a  few  of  the  great  powers  have  each  four  votes,  others  of  a  leaser  degree  have 
respectively  three  or  two  votet,  and  many  of  the  states,  and,  among  others,  the  free 
cities,  have  each  only  one  vote.  It  is  a  singular  and  complicated  union  of  mlied 
powers,  partly  national  and  partly  separate  and  individual.  It  is  declared.  In  the 
solemn  acts  of  union,  to  be  a  federal  leagoe  of  the  sovereign  princes  and  free  dtks  of 
Germany,  formed  for  the  exterior  and  interior  safety  of  Germany,  and  the  indepen- 
dence and  inviolability  of  the  confederated  states.  In  their  internal  relations,  the 
alatea  are  independent  between  themsetves,  and  bound  to  each  other  by  reciprocal 
rights  and  dntiet ;  and  In  respect  to  their  external  relations,  they  are  a  consolidated 
sovereign  power,  established  on  the  prindple  of  political  onion.  The  General 
Assembly  has  a  great  mass  of  sovereign  powers  confided  to  it,  but  its  federal  la*a 
do  not  operate  distinctly  on  the  private  individual  subjects  of  the  states  of  the  onion, 
but  only  through  the  agency  of  their  separate  governments.  Thongh  there  are  very 
great  restraints  upon  the  internal  sovereignty  of  the  states,  yet  the  Germanic  Con- 
federacy ii  essentially  an  alliance  between  Independent  states,  thongh,  in  many 
important  particulars,  they  are  subject  to  the  confederate  power.  The  sovereign 
powers  are  so  intermixed  and  distribnted  among  the  members  of  the  union,  between 
the  federal  head  and  the  separate  state,  as  to  render  the  system  exceedingly  complex, 
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eration,  like  the  states  general  \mdei  the  Datoh  coufed- 
eracj,  *  vere  restrioted  from  any  cotistruoti,Te  assomption  *  215 
of  power,  however  esBential  it  might  have  been  deemed  to 
the  complete  enjoyment  aod  exercise  of  that  which  was  given. 
No  expreaa  grant  conveyed  any  implied  power ;  and  it  is  easy  to 
perceive  that  a  strict  and  rigorous  adherence  to  the  letter  of  the 
grant,  withont  permission  to  give  it  a  liberal  and  equitable  inter- 
pretation, in  furtherance  of  tlte  beneficent  ends  of  the  govern- 
ment, most,  in  many  oases,  frustrate  entirely  the  purposes  of  the 
power.  A  government  too  restricted  for  the  due  performance  of 
its  high  trust  will  either  become  insignificant  or  be  driven  to 
usurpation.  We  have  examples  of  this  in  the  government  of  the 
United  Netherlands,  before  it  was  swept  away  by  the  violence  of 
the  French  revolution.  While  that  government  moved  within 
its  oonstitationai  limits,  it  was  more  abeolately  nerveless  than 
any  other  government  which  ever  existed.  The  states  general 
could  neither  make  war  or  peace,  or  contract  altianoes,  or  raise 
money,  without  the  consent  of  every  province ;  nor  the  provincial 
states  oonclade  those  points,  without  the  consent  of  every  city 
having  a  voice  in  their  assemblies.  The  consequence  was,  that 
the  federal  head  was  frequently  induced,  by  imperious  necessity, 
to  assume  power  unwarranted  by  the  fandameutal  charter  of  the 
union,  and  to  dispense  with  the  requisite  unanimity.  Tliis  was 
done  in  the  years  1648,  1657,  and  1661,  as  welt  as  in  another 
strong  instance  in  1668,  given  by  Sir  William  Temple,  and  of 
which  he  was  the  author,  (a) 

bat  it  doe*  not  fmll  iTithlD  the  provlQce  of  thl«  work  to  enter  into  detail.  A  more 
generml  uid  precdie  ikecch  Ii  glren  In  Wbeaton'*  Element*  of  International  Law,  8d 
«d.7»-«. 

(a)  Temple'*  Work*,  i.  115, 138,  SST.  In  1781, »  report  wa*  made  b/  a  committee 
of  CongreM,  for  (nbmltdng  to  the  atate*  mi  amendment  to  the  18th  article  of  the 
cocrfedenUloii  then  receotlj  labicribed  tiy  all  the  itatee,  in  irhlch  amendment  it  wai 
to  be  proTided,  that  in  emae  of  ref  nsal  or  negleet  of  *bj  one  or  more  of  the  confed- 
erated itatei  to  abide  b^  and  obef  the  detemdnadoiM  of  Congre**,  in  re«pect  to 
rrquUItlaD*  of  men  and  money,  agreeablj  to  the  apportlooed  qnota*,  Congreu  might 
employ  the  land  and  naTal  force*  of  the  Dnlted  St«le*  to  compel  compliance  by  the 
delinqaent  iiatei,  and  to  make  diatrei*  of  the  property  of  inch  itate  and  it*  citizen*, 
and  alio  prohibit  and  prevent  their  trade  and  commerce  with  other  ctate*  and  wlih 
foreign  power*:  Mr.  HadlBon,  and  eren  General  Waahington,  perceived  the  necei- 
Hty  of  «ach  a  coerdTe  federal  power.  The  Madiaon  Paper*,  L  81,  86,  68.  Bat  the 
power  wa«  never  formatly  propoied  to  the  atate*,  or  granted ;  and  if  It  liad  been.  It 
never  would  or  conld  have  been  executed,  without  leading  to  the  deatroctloa  of  the 
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The  fonner  oonfederatioo  of  this  oonotiy  was  defective  id  uot 
giving  complete  authority  to  Congress  to  interfere  iu  contests 
l>etween  the  Beveial  states,  aod  to  protect  each  state  trom.  iuter- 
nal  violence  and  rebellion.  In  many  respects  our  confederation 
was  superior  to  those  of  Grennany,  Holland,  or  Switzerland,  and 
particularly  in  the  absolute  prohibition  to  the  several  states 

*  216  from  any  interference  or  *  concern  in  foreign  or  domestic 

alliances,  or  from  the  maintenance  of  land  or  uaval  forces 
in  time  of  peace.  But  in  the  leading  features  which  I  have  sug- 
gested, and  in  othen  of  inferior  importance,  it  was  a  most  unskil- 
ful fabric,  and  totally  incompetent  to  fulfil  the  ends  for  which  it 
was  erected.  Almost  as  soon  as  it  was  ratified,  the  states  begui 
to  fail  in  a  prompt  and  &ithful  obedience  to  its  laws.  As  danger 
leceded,  imitances  of  neglect  became  more  frequent,  and  before 
the  peace  of  1783,  the  inherent  imbecility  of  the  government  had 
disphtyed  itself  with  alarming  rapidity.  The  delinquencies  of 
one  state  became  a  pretext  or  apol<^;y  for  those  of  another.  The 
idea  of  supplying  the  pecuniary  exigencies  of  the  nation  from 
requisitions  on  the  states  was  soon  found  to  be  altogether  delu- 
sive. The  national  engagements  seem  to  have  been  entirely 
abandoned,  (a)  Even  the  contributions  for  the  ordinary  expenses 
of  the  government  fell  almost  entirely  upon  the  two  states  which 
had  the  most  domestic  resources.  Attempts  were  very  early 
made  by  Congress,  and  in  remonstrances  the  moat  manly  and 
persuasive,  to  obtain  from  the  sevend  states  the  r^ht  of  levying, 

for  a  limited  time,  a  general  impost,  for  the  exclusive 

*  217    *  purpose  of  providing  for  the  discharge  of  the  national 

(a)  The  dtortt  of  Robo^  Morrii,  the  niperiDlaideDt  ot  Anvux,  In  the  jean  1781 
•nd  1782,  to  Infuse  some  portion  ot  life  ftnd  energy  into  the  Ungniifaing  powen  of  the 
con  federation,  were  InceiuDt,  devoted,  uid  tuoilerlj,  uid  hi*  ftppekls  to  the  inter^ta 
•nd  honor  of  the  states  were  moit  eloquent,  bnt  utterly  tuuLvJuling.  See,  amoDg 
others,  hi*  Circular  Letters  to  the  GoTemors  of  the  Statei,  of  the  date  of  Januaiy  8, 
Febnuu7 16,  Ha;  10,  and  October  21, 17S2,  arid  hi*  Letters  to  Coagreas,  of  Febniarr 
11,  and  May  17,  1782,  and  March  17,  17S8.  Diplomatic  Corrcapoodenoe,  edited  b^ 
J.  SpaAs,  zii.    Here  we  may  say,  if  erer  it  might  be  tmly  said. 

Si  Pcrgams  deiln 
Dafendi  posseat,  etiam  hic  daTflnu  fuiisentt 

and  the  perasal  of  the  original  correspondence  of  Mr.  Morris,  while  at  the  head  of  the 
financial  department  of  the  United  States,  cannot  bnt  awaken  in  the  breftitt  ot  the 
present  generation,  in  respect  lo  the  talents  and  serrlcei  of  that  aecompUthed  «tate»- 
man,  the  most  lirely  sentiments  of  admiration  and  gratitude. 
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debt.  It  irtta  fou&d  impracticable  to  unite  the  states  in  any 
provision  for  the  national  safety  snd  hooor.  Interfering  r^^- 
lations  of  trade  and  interfering  claims  of  territory  vera  dis- 
Bolving  Ihe  friendly  attachments  and  the  sense  of  common 
interest  which  had  cemented  and  aoatained  the  anion  during  the 
arduous  stm^les  of  the  Revolution.  Symptoms  of  distress  and 
marks  of  humiliation  vere  rapidly  accnmulatiug.  It  was  with 
difficulty  that  the  attention  of  the  states  could  be  sufficiently 
exerted  to  induce  them  to  keep  up  a  sufficient  representation  in 
Congress  to  form  a  quoram  for  business.  The  finances  of  the 
nation  were  annihilated.  The  whole  army  of  the  United  States 
was  reduced,  in  1784,  to  eighty  persons ;  and  the  states  were 
urged  to  provide  some  of  the  militia  to  gan-ison  the  western  posts. 
In  short,  to  use  the  language  of  the  authors  of  the  Federalist, 
"  each  state,  yielding  to  the  voice  of  immediate  interest  or  con- 
venience, successively  withdrew  its  support  from  the  confedera- 
tion, till  the  frail  and  tottering  edifice  was  ready  to  fall  upon  our 
heads,  and  to  crush  us  beneath  its  ruins." 

Moflt  of  the  federal  oonstttutions  in  the  world  have  degenerated 
or  perished  in  the  same  way  and  by  the  same  means.  They  are 
to  be  classed  among  the  most  defective  political  inetitutionfi 
which  have  been  erected  by  mankind  for  their  security.  The 
great  and  incurable  defect  of  all  former  federal  governments, 
such  as  the  Amphictyonic,  the  Achsan,  and  Lycian  confederacies, 
in  ancient  Greece,  and  the  Germanic,  the  Helvetic,  the  Han- 
seatic,  and  the  Butch  republics,  in  modern  history,  is,  that  they 
were  sovereignties  over  sovereigns,  and  legislations,  not  for  pri- 
vate individuals,  but  for  communities  in  their  political  capacity. 
The  only  coercion  for  disobedience  was  physical  force,  instead 
of  the  decree  and  the  pacific  arm  of  the  civil  magistrate.  The 
inevitable  consequence,  in  every  case  in  which  a  member  of  such 
a  confederacy  chooses  to  be  disobedient,  is  either  a  civil  war,  or 
an  annihilation  of  nataonal  authority. 

•  The  first  effort  to  relieve  the  people  of  this  country  •  218 
tiom  a  state  of  national  degradation  and  ruin  came  irom 
Virginia,  in  a  proposition  from  its  legislature  in  January,  1786, 
for  a  convention  of  delegates  from  the  several  states  to  regulate 
our  commerce  with  foreign  nations.  The  proposal  was  well 
received  in  many  of  the  other  states,  and  five  of  them  sent  del- 
egate to  a  convention  which  met  at  Annapolis,  in  September, 
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1786.  (a)  This  small  aseemblj  being  only  s  partial  Tc^resentir 
tioQ  of  tbe  states,  and  heiag  deeply  sensible  of  tbe  radical  defeots 
of  tbe  system  of  the  existing  federal  government,  tho^bt  it  in- 
expedient to  attempt  a  partial  and  probably  only  a  tempoiaty 
and  delusive  alleviation  of  our  national  calamities.  Tbey  con- 
curred, therefore,  in  a  strong  application  to  Congress  for  a  gen- 
eral convention,  to  take  into  oonsideratba  the  situatioa  of  the 
United  States,  and  to  devUe  such  further  provisions  as  should 
be  proper,  to  render  tbe  federal  goveinmeat  not  a  mere  phantom, 
as  heretofore,  but  a  real  government,  adequate  to  tbe  exigeocies 
of  the  Union.  Congress  perceived  the  wisdom  and  felt  the 
patriotism  of  the  suggestion,  and  recommended  a  convention 
of  delegates  from  the  several  states,  to  revise,  amend,  and  alter 

(a)  Though  the  proximate  origin  of  tbe  fedenl  conTeatbm  of  IT8T  wu  tbepropo- 
litloa  from  Virginii,  io  1786,  yet  tbe  neceealtj  of  »  nadooftl  conTentiMi,  irith  fall 
authority  to  Muead  and  reorganize  the  goTemm^it,  «a*  first  itigKeated,  and  fnllj 
■hown,  by  Coloael  EamilUm,  in  1780,  -while  he  wai  aa  aid  to  General  WaihingtoD. 
In  hli  matterly  and  Tery  extraordinBry  letter  (coniidering  hij  age  of  only  twenty- 
three  yean),  addreaied  to  the  Honorable  James  Doane,  a  member  of  CMigreM  ftom 
Kew  York,  in  September,  1780,  he  showed  most  manifestly  tbe  defect)  and  abaoluta 
inefficiency  of  the  articiea  of  confederation ;  and  that  the  Cnited  Statea,  for  tlieir 
safety  and  happineu,  if  not  for  their  fatnre  exiefence,  itood  in  need  of  a  national  gov- 
eniment,  clothed  with  tba  requiiite  KTsivign  powen,  inch  m  the  confederation  theo- 
rellcally  contained,  bnt  wi^iont  poiKsaing  any  fit  organi  to  raceiTe  them.  TUt 
letter  t>  to  be  seen  at  large  In  the  life  of  Alexander  Hamilton,  by  bi*  eon,  John 
C.  Hamilton,  1.  284-806,  and  in  the  Hamilton  Paper*,  i.  428,  edited  by  ».  Hawki. 
The  earliest  legiilatlve  niggeition  of  a  conrentlon  for  the  pnrpaee  of  reforming  the 
goTemment  waa  tbe  ooocnrrent  recolutioni  of  the  two  banw*  of  the  legiilatno  ot 
New  Tork,  pamed  on  the  20th  and  21«t  of  July,  1782.  They  wem  introduced  Into 
the  Senate  by  General  Schuyler,  and  tliey  stated,  that  "  the  radical  source  of  most  ot 
onr  embarrajsment*  was  the  want  of  inffldent  power  hi  CongreM ;  that  the  confed- 
eration was  defective  in  MTeral  eaaentlal  polntt,  particnlarly  in  not  resting  tbt 
federal  goremment  either  with  a  power  of  ^ovidfng  rerenoB  for  itaelf,  or  with 
Btcertained  and  productive  fundi ;  that  Ita  defect*  could  not  be  repaired,  nor  tbe 
power*  of  Congre**  extended,  by  partial  deliberatlont  of  the  states  separately ;  and 
that  It  would  be  adTiaable  to  propose  to  CongreM  to  recommend,  and  to  each  statA 
to  adopt  tbe  mea«ure  of  auembling  a  gen»*l  oonTentloB  of  the  states,  spedally 
■nthorlted  to  reriie  and  amend  the  confederadon."  Mew  Tork  Journals  of  the 
Senate  and  Assembly,  Jnly  20  and  21, 1782. 

There  Is  no  donbt  of  the  Justness  of  the  inference  drawn  by  fats  son  (Life  of  Ham- 
ilton, L  40S),  that  Colonel  Hamilton,  who  waa  attet^dlng  th«  legiilatnre  when  the 
resolutions  passed,  and  who  had  an  interview  with  a  joint  committee  of  the  two 
houses,  ui  his  public  character,  under  the  superintendent  of  finance,  and  who  was,  at 
the  same  time,  chosen  a  delegate  in  Congress,  by  the  legislature,  was  the  distiit- 
galshed  individual,  who  by  his  wisdom  snggested,  and  by  his  Inflnenas  promoted, 
that  earlieat  anthortlatlTe  mea*iire  tAea  for  a  general  couTentloii  of  the  states. 
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the  articles  of  cobfederatdon.  All  the  states  except  Rhode 
Island  acceded  to  the  proposal,  sud  appoiDted  delegates,  who 
assembled  in  a  general  convention  in  Philadelphia,  in  May, 
1787. 

This  was  a  crim  moat  solemn  and  eventfal,  in  respect  to  onr 
future  fortDne  and  prosperitj.  All  the  fruits  of  the  Revolution, 
and  perhaps  the  final  destiny  of  republican  government,  were 
staked  on  the  experiment  which  was  then  to  be  made  to  reform 
the  system  of  our  national  compact.  Happily  for  this  country, 
and  probably  as  aospicionsly  for  the  general  liberties  of  mankind, 
the  convention  combined  a  very  rare  union  of  the  best  talents, 
experience,  information,  patriotism,  probity,  and  character  which 
the  country  afforded ;  and  it  commanded  that  universal  publio 
confidence  which  such  qualifications  were  calculated  to  inspire. 
After  several  months  of  tranquil  deliberation,  the  conven- 
tion t^reed,  with  unprecedented  unanimity,  on  the  •  plan  •  219 
of  government  which  now  forms  the  Constitution  of  the 
United  States.  This  plan  was  directed  to  be  submitted  to  a 
convention  of  delegates,  to  be  chosen  by  the  people  at  large  in 
each  state,  for  their  assent  and  ratification.  Such  a  measure 
was  laying  the  foundations  of  the  fabric  of  our  national  polity, 
where  alone  they  oii^ht  to  be  laid,  on  the  broad  consent  of  the 
people.  The  Constitution  underwent  a  severe  scrutiny  and  lot^ 
discussion,  not  only  in  public  prints  and  private  circles,  but 
solemnly  and  publicly,  by  the  many  illustrious  statesmen  who 
composed  these  local  conventions.  Near  a  year  elapsed  before 
it  received  the  ratification  of  a  requisite  number  of  conventions 
of  delegates  of  tbe  people  of  the  states  to  give  it  a  political 
existence.  New  Hampshire  was  the  ninth  state  which  adopted 
the  Constitution,  and  thereby,  according  to  one  of  ita  articles,  it 
was  to  become  tbe  government  of  the  states  so  ratifying  the  same. 
Her  example  was  immediately  followed  by  the  powerful  states  of 
Virginia  and  New  York;  and  on  the  4th  of  March,  1789,  the 
government  was  duly  organized  and  put  into  opemUon.  '  North 
Carolina  and  Rhode  Island  withheld  some  time  longer  tbeir  as- 
sent. Their  scruples  were,  however,  gradually  overcome,  and  in 
Jane,  1790,  the  Constitution  had  received  the  unanimous  ratifica- 
tion of  the  respective  conventions  of  the  people  in  every  state. 

The  peaceable  adoption  of  this  government,  under  all  the  cir^ 
cumstanoes  which  attended  it,  presented  the  case  of  an  effort  of 
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deliberation,  combioed  with  a  epirit  of  amit^  and  of  mutual  oon- 
cestiioQ,  whicli  was  without  example.  It  must  be  a  source  of 
just  pride,  and  of  the  most  grateful  recollectioD,  to  every  Amer- 
ican, who  reflects  Beriously  od  the  difficulty  of  the  ezperimeat, 
the  manaer  in  which  it  was  conducted,  the  felicity  of  its  tsaae, 
and  the  fate  of  similar  trials  in  other  nations  of  the  earth. 
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LECTURE    XI. 


Ths  power  of  making  laws  is  the  supreme  power  in  a  state, 
and  the  department  in  which  it  resides  will  naturally  have  such 
a  preponderance  in  the  political  system,  and  act  with  such 
mighty  force  upon  the  puhlic  mind,  that  the  line  of  separation 
between  that  aud  the  other  branches  of  the  government  ought 
to  be  marked  very  distinctly,  and  with  the  most  careful  pre* 
cision.' 

The  Constitution  of  the  UDited  States  has  effected  this  purpose 
with  great  felicity  of  execution,  and  in  a  way  well  calculated  to 
preserve  the  equal  balance  of  the  government  and  the  harmony 
of  its  operations.  It  has  not  only  made  a  general  delegation  of 
the  legislative  power  to  one  branch  of  the  govemmeDt,  of  the 
executive  to  another,  and  of  tlie  judicial  to  the  third,  but  it  has 
specially  defined  the  general  powers  and  duties  of  each  of  those 
departments.  This  is  essential  to  peace  and  safety  in  any  gov- 
ernment, and  especially  in  one  clothed  only  with  specific  powers 
for  national  purposes,  and  erected  in  the  midst  of  numerous  state 
governments  retaining  the  exclusive  control  of  their  local  con- 
cerns. It  will  be  the  object  of  this  lecture  to  review  the  legislar- 
tive  department ;  and  I  shall  consider  this  great  title  in  our 

>  Ibimui  B.  Smith,  8  R.  L  192,  217 ;  choteo  by  the  legitUtnn  j  and  the  retd 

[Eilbonrn  V.  Tbomiuoii,103U.  S.  168, 190  prime  miniiter  for  most  purpoaei -~  the 

el  teg.  i]  pot,  322,  d.  1.     See  klsopat,  290,  leader  of  the  Boiue  of  Commona  —  ftbnoBt 

n. I;  221,  n.  Ij  323, n.l.    "Accordiagto  wlthoat  exception  la  so."     Bagehot  (Hi 

the  tn<]tt)onal  theory,  u  it  exlslt  Id  all  the  Eoglldi  Coiutituliot),  Loodon,  1807, 

thebooka,thegoodneeiof  aorcoiutitutioQ  No.  L  p.  12.    "livloK  acroM  the  Allan. 

coDiliti  In  the  entire  teparation  of  the  tic,  and  misled  by  accepted  doctrine*,  the 

legteiatire  and  ezecntlTe  aathoriliat  j  but  aente  framen  of  the  Federal  Conititution, 

In  truth  its  merit  consista  in  tlielr  t'mga-  even  after  the  keeneat  attention,  did  not 

lar  approxlmatlOD.    The  connecting  link  peTceive  the  Prime  Utniater  to  be  the 

I*  lit  coitnef .    B;  that  new  word  we  mean  (M^ndpal  executlre  of  the  Britiah  Conatl- 

a  committee  of  the  legtalatito  body  ae-  tntion,  and  the  aorereign  a  cog  in  the 

'  kcted   to   be  the  ezecDtlTO  body.  .  .  .  mechuiiim."    lb.  No.  It.  p.  81. 
Aa  a  rule,  the  nominal  prime  miniiter  it 
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national  polity  under  the  following  heads:  —  (1.)  The  constit- 
uent parts  of  Congrefls,  and  the  mode  of  their  Appointinent. 
(2.)  Their  joint  and  separate  powers  and  privileges.  (8.)  Their 
method  of  enacting  laws,  with  the  quahGed  negative  of  the 
President 

1.  Of  tiM  dTialon  Into  Two  Hobmm.  —  By  the  Constitn- 
*  222   tion,  (d)  all  the  legislative  powers  therein  *  granted  are 
vested  in  a  Congress,  consisting  of  a  Senate  and  House  of 
BepresentatiTes. 

The  division  of  the  legislature  into  two  separate  and  indepen- 
dent branches  is  founded  on  such  obvious  principles  of  good 
policy,  and  is  so  strongly  recommended  by  the  unequivocal  lan- 
guage of  experience,  that  it  has  obtained  the  general  approbation 
of  the  people  of  this  country.  One  groat  object  of  this  separfr- 
tioQ  of  the  legislature  into  two  houses,  acting  separately  and 
with  co-ordinate  powers,  is  to  destroy  the  evil  effects  of  sudden 
and  strong  excitement,  and  of  precipitate  measures,  springing 
from  passion,  caprice,  prejudice,  personal  influence,  and  party 
intrigue,  which  l^ve  been  found,  by  sad  experience,  to  exercise 
a  potent  and  dangerous  sway  in  single  assembKes.  A  hasty  de- 
cifflon  is  not  so  likely  to  proceed  to  the  solemnities  of  a  law,  when 
it  is  to  be  arrested  in  its  course,  and  made  to  undergo  the  delib- 
eration, and  probably  the  jealous  and  critical  revision,  of  another 
and  a  rival  body  of  men,  sitting  in  a  different  place,  and  under 
better  advantages  to  avoid  the  prepossessions  and  correct  the 
errors  of  the  other  branch.'  The  legislatures  of  Pennsylvania 
and  Geoigia  consisted  originally  of  a  single  house.  The  insta- 
bility and  passion  which  marked  their  proceedings  were  very 
visible  at  the  time,  and  the  subject  of  much  public  animadver- 
taon ;  and  in  the  subsequent  reform  of  their  constitutions,  the 
people  were  so  sensible  of  this  defect,  and  of  the  iucouvenience 
they  had  suffered  from  it,  that  in  both  states  a  senate  was  in- 
troduced. No  portion  of  the  political  history  of  mankind  ia 
more  full  of  instruotive  lessons  on  this  subject,  or  contains  more 

.  {«)   Art.  1.  MC  1. 

1  lAbontere,  Hbt4rfie  de«  fetato-Unit,  itop  aU  legialUlaii,  and  jet  Nme  legbt*- 

iL   Dotuttme   Lefon,  288.     Cottm,  HU)  tioa  nuy  be  neceuar/."    Bagehot  mi  (ha 

on    BepreMntatha   QoTenunent,   o.  18.  EngUth  Conttitution,  Ho.  t.  p.  127.    Se* 

"  The  evil  of  two  coequal  honaet  of  dia-  alio  ib.  IS7,  and  Pomero}',  Ccmtt.  Iaw, 

tinct  mttuef  it  obTiona.    Each  home  can  |  188  <■  ••; . 
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strikiDg  proof  of  the  faction,  instability,  and  miaery  of  stntes 
under  the  dominion  of  a  single  unchecked  assembly,  than  that 
of  the  Italian  republics  of  the  middle  ages,  which  arose  in  great 
numbers,  and  with  dazzling  but  transient  splendor,  in  the  inter- 
val between  the  fall  of  the  Western  and  the  Eastern  empire  of 
the  Romans.  They  wer«  all  alike  ill-constitnted,  with  a 
single  unbalanced  assembly.  *  They  were  alike  miserable,  *  228 
and  all  ended  in  similar  disgrace,  (a) 

Many  speculative  writers  and  theoretical  politicians  about  the 
time  of  the  commencement  of  the  French  reTolation  were  struck 
with  the  simplicity  of  a  legislature  with  a  ungle  assembly,  and 
concluded  that  more  than  one  house  was  useless  and  expensive. 
This  led  the  elder  President  Adams  to  write  and  publish  his  great 
work,  entitled,  "  A  Defence  of  the  Constitutions  of  Government 
of  the  United  States,"  in  whioh  be  vindicates,  with  much  learn- 
ing and  ability,  the  value  and  necessity  of  the  division  of  the 
legislature  into  two  branches,  and  of  the  distribution  of  the 
different  powers  of  the  government  into  distinct  departments. 
He  reviewed  the  history,  and  examined  the  constraoUon  of  all 
mixed  and  free  governments  which  bad  ever  existed,  from  the 
earliest  records  of  time,  in  order  to  deduce,  with  more  certainty 
and  force,  his  great  practical  truth,  that  single  assemblies,  with- 
out check  or  balance,  or  a  government  with  all  authority  collected 
into  one  centre,  according  to  the  notion  of  M.  Turgot,  were  vision- 
ary, violent,  intriguing,  corrupt,  and  tyrannical  dominations  of 
maJOTities  over  minorities,  and  uniformly  and  rapidly  terminated 
their  career  in  a  pro£igate  despotism. 

This  visionary  notion  of  a  single  house  of  the  legislature  was 
carried  into  the  constitution  whioh  the  French  National  Assembly 
adopted  inlT91.  The  very  nature  of  things,  said  the  intemperate 
and  crude  politicians  of  that  assembly,  was  adverse  to  every  divi- 
sion of  the  legislative  body ;  and  that  as  the  nation  which  was 
represented  was  one,  so  the  representative  body  ought  to  be  one 
also.  The  will  of  the  nation  was  indivisible,  and  so  ought  to  be 
the  voice  which  pronounced  it.  If  there  were  two  chambers, 
with  a  veto  upon  the  acts  of  each  other,  in  some  cases  they  would 
be  reduced  to  perfect  inaotioo.  By  such  reasoning,  the  Na- 
tional Assembly  of  Franoe,  consisting  of  upwards  of  one 
thousand  members,  *  after  a  short  and  tumultuous  debate,  '  224 
'a)  Adamt'a  Dofanot  of  the  Americaii  CoiwtitiitiODi,  iU.  S02. 
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almost  unanimousl;  voted  to  reject  the  propoeition  of  an  upper 
house,  (a)  The  same  f&lse  and  vicious  principle  contiaued  for 
acme  time  longer  to  prevail  with  the  theorists  of  that  couotry  ; 
and  a  single  house  was  likewise  established  in  the  plan  of  govern- 
meat  publbhed  by  the  French  convention  in  1793.  The  insta- 
bility and  violent  measures  of  that  convention,  which  continued 
for  some  years  to  fill  all  Europe  with  astonishment  and  horror, 
tended  to  display,  in  a  most  forcible  and  affecting  light,  the 
miseries  of  a  single  unchecked  body  of  men,  clothed  with  all  the 
legislative  powers  of  the  state.  It  is  very  possible  that  the  French 
nation  might  have  been  hurried  into  the  excesses  of  a  revolution, 
even  under  a  better  organization  of  their  government ;  but  if  the 
proposition  of  M.  Lallj  Tolendal,  to  constitute  a  senate  or  upper 
house,  to  be  composed  of  members  chosen  for  life,  had  prevailed, 
the  constitution  would  have  had  much  more  stability,  and  would 
probably  have  been  much  better  able  to  preserve  the  nation  in 
order  and  tranquillity.  Their  own  sufieriogs  taught  the  French 
people  to  listen  to  that  oracle  of  wisdom,  the  experience  of  other 
countries  and  ^cs,  and  which  for  some  years  they  had  utterly  dis- 
regarded, amidst  the  hurry  and  the  violence  of  those  passions  by 
which  they  were  inflamed.  No  people,  said  M.  Boissy  d'Aoglas, 
in  1795,  can  testify  to  the  world  with  more  truth  and  sincerity 
than  Frenchmen  can  do,  the  dangers  inherent  in  a  single  legisla- 
tive assembly,  and  the  point  to  which  factions  may  mislead  an 
assembly  without  reins  or  counterpoise.  We  accordingly  find 
that  in  the  next  constitution,  in  1795,  there  was  a  division  of 
the  legislature,  and  a  council  of  aacienta  was  introduced,  to  give 
stability  and  modeiation  to  the  government ;  and  this  idea  of  two 
houses  was  never  afterwards  abandoned. 
2.  Of  tbfl  Sonata. —  The  Senate  of  the  United  States  is  com- 
posed (i)  of  two  senators  from  each  state,  chosen  by  the 
*  225  legislature  thereof,  *  for  six  years,  and  each  senator  has 
one  vote.  If  vacancies  in  the  Senate  happen  by  resigna- 
tion, or  otlierwise,  during  the  recess  of  the  legislature  of  any  state, 
the  executive  thereof  may  make  temporary  appointments,  until 
£he  next  meeting  of  the  legislature,  which  shall  then  fill  such 
vacancies,  (a)     The  Senate  at  present  cousists  of  sixty  members, 

(a)  New  Ann.  Beg.  for  1T9I.     ffiit.  49. 

(b)  Art  1,  lec.  3. 

(a)  It  wu  Kttled  by  tiie  Senate  of  tbe  Umled  SUtw,  in  Um  mm  of  lADdnMO,  In 
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representiDg  the  thirty  states  of  the  Union,  (i)  lu  this  part  of 
the  Constitntion  we  readily  perceive  the  features  of  the  old  con- 
federation. Each  state  has  its  equal  voice  and  eqaal  veight  in 
the  Senate,  without  any  regard  to  disparity  of  population,  wealth, 
or  dimensions.  This  arrangement  must  have  been  the  result  of 
that  spirit  of  amity  and  mutual  concession  which  was  rendered 
indispeDsable  by  the  peculiarity  of  our  political  coudition.  It  is 
grounded  on  the  idea  of  sovere^ty  in  the  states ;  and  every 
iudepeodeot  community,  as  we  have  already  seen,  is  equal  by  the 
law  of  nations,  and  has  a  perfect  light  to  dictate  its  own  terms, 
before  it  enters  into  a  social  compact.  On  the  principle  of  con- 
solidation of  the  states,  this  organization  would  have  been  inad- 
missible, for  in  that  case  each  state  would  have  been  merged  in 
one  single  and  entire  government.  At  the  time  the  articles  of 
confederation  were  preparing,  it  was  attempted  to  allow  the  states 
an  influence  and  power  in  Congress  in  a  ratio  to  their  numbers 
and  wealth ;  but  the  idea  of  separate  and  independent  states  was 
at  that  day  so  strongly  cherished,  that  the  proposition  met  with 
no  success,  (c) 

The  election  of  the  Senate  by  the  state  legislatares  is  also  a 
recognition  of  their  separate  and  independent  existence,  and  ren- 
ders them  absolutely  essential  to  the  operation  of  the  national 
government,  (d)  There  were  difficulties,  some  years  ago,  as  to 
the  true  construction  of  the  Constitution  in  the  choice  of  senators. 
They  were  to  be  cttoaen  hy  the  legislaturet,  and  the  legislature  was 
to  prescribe  the  times,  places,  and  manner  of  holding  elections 
for  senators,  and  Congress  are  authorized  to  make  and  alter  such 
regulations,  except  as  to  the  place,  (e)  As  the  legislature  may 
prescribe  the  manner,  it  has  been  considered  and  settled,  in  New 
York,  that  the  legislature    may   prescribe   that   they   shall   be 

1826,  that  the  itate  ezecntiTe  conld  not  make  an  appointment  !d  tba  reccu  of  the 
Mate  legiiUtare,  in  sntldpation  of  an  approaching  vacancj.  He  mait  wait  until  the 
jaeuxy  has  RCtoall;  occarred  before  he  can  couttitutionally  appoint. 

{b)  In  1810,  it  was  enlarged  from  18  to  62  member*,  bj  the  admiaiion  of  MJchigan 
and  Arkansai  ai  stalei  Into  the  Union,  in  1836,  mde  infra,  884,  and  lubceqaently  to  60 
memben,  b;  the  admluion  of  Iowa,  Floridn,  Wiiconiin,  and  Texas  as  itatei  into  the 
DnSon,  ndc  I'li^  881.  Tba  meraben  of  the  Engjiib  Houm  of  Lordi  are  about  460 
In  number. 

(c)  JonriMl*  of  CongreH,  lil.  416. 

(d)  It  giTM  to  tbe  «tate  goTernmenti,  laja  the  Federalist,  No.  62,  such  an  agcticf 
in  tbe  formation  of  the  federal  government  ai  muit  Kcure  their  autborlly. 

(c)  Art  1,  MC  4 
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*  226    chosen  *  by  joint  vote  or  ballot  of  Hbe  two  booses,  in  caM 

the  two  houses  cannot  separately  concur  in  a  choice,  and 
then  the  weight  of  the  Senate  is  dissipated  and  lost  in  the  more 
nnmeious  rote  of  the  Assembly.  This  constmction  has  become 
too  coQTenient,  and  has  been  too  long  settled  by  the  recognition 
of  senators  so  elected,  to  be  now  disturbed ;  though  I  should 
think,  if  the  question  was  a  new  one,  that  when  the  Constitution 
directed  that  the  senators  should  be  chosen  hy  the  Irgulatwt,  it 
meant  not  the  members  of  the  legislature  pereapita,  but  the  legis- 
lature in  the  true  technical  eenae,  being  the  two  bouses  acting  in 
their  separate  and  organized  capacities,  with  the  ordinary  consti- 
tutional light  of  negative  on  each  other's  proceedings.  This  was 
a  contemporary  exposition  of  the  clause  in  question,  and  was 
particularly  maintained  in  the  well-known  letters  of  the  Federal 
Farmer,  (a)  who  surveyed  the  Constitution  with  a  jealons  and 
sorutinimng  eye. 

The  small  number  and  long  duration  of  the  Senate  were  in- 
tended to  render  them  a  safeguard  against  the  influence  of  those 
paroxysms  of  heat  and  pas^on  which  prevail  occasionally  in  the 
most  enlightened  communities,  and  enter  into  the  deliberation  of 
popular  assemblies.  In  this  point  of  view,  a  firm  and  independent 
Senate  is  justJy  regarded  as  an  anahor  of  safety  amidst  the  storms 
of  political  faction  ;  and  for  want  of  such  a  stable  body,  the  repub- 
lics of  Athens  and  Florence  were  overturned  by  the  fury  of  com- 
moUous,  which  the  Senates  of  Sparta,  Carthage,  and  Rome  might 
have  been  able  to  withstand.  The  chaiaoteristical  qualities  of 
the  Senate,  in  the  intendment  of  the  Constitution,  are  wisdom 
and  stability.  The  l^al  presumption  is,  that  the  Senate  will 
entertain  more  enlarged  views  of  public  policy,  will  feel  a  higher 
and  joster  sense  of  national  character,  and  a  greater  regard  for 
stability  in  the  ndminisbration  of  the  government.  These  quali- 
ties, it  is  true,  may,  in  most  cases,  be  equally  found  in  the 

*  227    other  branch  of  the  legislature,  but  *  the  constitutional 

structure  of  the  House  is  not  equally  calculated  to  produce 
them  ;  for,  as  the  House  of  Representatives  comes  more  imme- 
diately from  the  people,  and  the  members  hold  their  seats  for  a 
much  shorter  time,  they  are  presumed  to  partake,  with  a  quicker 
sensibility,  of  the  prevailing  temper  and  irritable  disposition  of 
the  times,  and  to  be  in  much  more  danger  of  adopting  measures 

(a)  Leiter  12. 
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Titfa  precipitation,  and  of  changing  them  with  leritj.  A  mutable 
legislataon  is  attended  with  a  formidable  train  of  mischiefs  to  the 
community.  It  weakens  the  force  and  increases  the  intricacy  of 
the  lavs,  hurts  credit,  lessens  the  value  of  property,  and  it  is  an 
iufirmity  very  incident  to  republican  establishments,  and  has  been 
a  constant  source  of  anxiety  and  concern  to  their  moat  enlight- 
ened  admirers,  (a)  A  disposition  to  multiply  and  change  laws, 
upon  the  spur  of  the  occasion,  and  to  be  making  constant  and 
restless  experiments  with  the  statute  code,  seems  to  be  the  natural 
disease  of  popular  assemblies.  In  order,  therefore,  to  counteract 
such  a  dangerous  propensity,  and  to  maintain  a  due  portion  of 
confidence  in  the  government,  and  to  insure  its  safety  and  char- 
acter at  home  and  abroad,  it  is  requisite  that  another  body  of 
men,  coming  likewise  from  the  people,  and  equally  responsible 
for  their  conduct,  but  resting  on  a  more  permanent  basis,  and 
constituted  with  stronger  inducements  to  moderation  in  debate 
and  to  tenacity  of  purpose,  should  be  placed  as  a  check  upon  the 
intemperance  of  the  more  popular  department.  (6) ' 

The  Senate  has  been,  ffom  the  first  formation  of  the  govern- 
ment, divided  into  three  classes ;  and  the  rotation  of  the  classes 
was  oi'^nally  determined  by  lot,  and  the  seats  of  one  class  are 
vacated  at  the  expiration  of  the  second  year,  and  one  third  of 
the  Senate  are  chosen  every  second  year,  (t-)  This  provision  was 
borrowed  from  a  similar  one  in  some  of  the  state  constitutions, 
of  which  Virginia  gave  the  fii^t  example  ;  and  it  is  admi- 
rably calculated,  on  the  one  hand,  to  infuse  'into  the  *228 
Senate,  biennially,  renewed  public  confidence  and  vigor; 
and,  on  the  other,  to  retain  a  large  portion  of  experienced  mem- 
bers, duly  initiated  into  the  general  principles  of  national  policy, 
and  the  forms  and  course  of  business  in  the  House.    The  Vice- 

(a)  Fedenliit,  ii.  No.  62. 

(fr)  The  CoDftitatioQ  of  Rhode  Ishuid,  which  wm  orgutiied  and  w«at  Into  opera- 
tion  in  1843,  hai  coiutimced  the  Senate  ol  that  (tale  upon  cooiervative  principle*, 
while  the  Houu  a(  Bepreaeotatite*  ii  constructed  upon  the  huia  of  population, 
giTlDg  to  each  city  and  town  a  repretentation  In  a  ratio  to  its  number  of  inliibilanli. 
The  Senate  is  compoaed  of  onl;  one  member  from  each  citjr  or  town,  ao  that  the 
legialatire  power  cannot  be  wielded  hj  overwhelming  numbera  In  a  tew  great  manu- 
tactDring  towns  or  citlea,  to  the  opprewlon  of  the  agricultural  towoi.  It  l«  a  laln- 
tary  and  proTideat  check  to  the  tjratui;  of  majoritlei  over  mlnoritle*. 

(c)  Conatitntion  of  the  United  Sutei,  art  1,  sec.  3. 

>  Bee  4  Am.  Iaw  Hot.  18. 
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PresideDt  of  the  United  States  Ib  Pieudent  of  the  Senate,  but 
hae  no  vote,  unle^  they  be  equally  divided,  (a)  It  would  seem 
to  be  the  better  opinion,  that  he  has  authority  aa  presidiog  officer, 
virtvte  officii,  aad  without  any  special  delegation  of  power  by 
the  Senate,  to  preserve  order;  but  from  some  scruples  on  that 
subject,  the  Senate,  in  1828,  established  by  rule  that  every  ques- 
tion of  order  dould  be  decided  by  the  President  of  the  Senate 
without  debate,  subject  to  an  appeal  to  the  Senate,  (i) 

The  superior  weight  and  delicacy  of  the  trust  confided  to  the 
Senate,  and  which  will  be  shown  more  fully  hereafter,  is  a  reason 
why  the  Constitution  (c)  requires,  not  only  that  the  senatora 
uhould  be  cboeen  for  ax  years,  bat  that  each  senator  should 
be  thirty  years  of  age,  and  nine  years  a  citizen  of  the  United 
States,  and,  at  the  time  of  his  election,  an  inhabitant  of  the  atate 
for  which  he  is  chosen.'  The  same  age  was  also  requisite  for  a 
Roman  senator,  though  in  their  executive  offices  no  qualifioatioo 
nC  age  was  required.  Ne  setaa  quidem  distinguebatur  quin  prima 
jiiventft  consulatum  ac  dictaturas  inirent.  (d)  It  baa  been  also 
deemed  fit  and  proper,  in  a  country  Ivhich  was  colonized  origi- 
nally from  several  parts  of  Europe,  and  has  been  disposed  to 
adopt  the  most  liberal  policy  towards  the  rest  of  msjikind,  that 
a  period  of  citizenship,  sufficient  to  create  an  attachment  to  oar 
government,  and  a  knowledge  of  its  principles,  should  render 
an  emigrant  eligible  to  office.  The  English  policy  is  not  quite 
m  enlarged.  No  alien-born  can  become  a  member  of  Parliament 
This  disability  was  imposed  by  the  act  of  settlement  of  12  Wm. 
III.  c.  2;  and  no  bill  of  naturalization  can  be  received  in  either 
House  of  Parliament,  without  such  disabling  clause  in  it. 

3.  Of  tlM  Honae  of  ReprMsntatlTM.  —  The  House  of  Represent- 
atives is  composed  of  members  chosen  every  second  year  by  the 
people  of  the  several  states,  who  are  qualified  electors  of  the 
most  numerous  branch  of  the  legislature  of  the  state  to  which 
they  belong.  The  legislature  of  each  state  prescribes  the  timea, 
places,  and  manner  of  holding  elections  for  representatives,  but 

(a)  Art.  1,  tec.  3. 
(«)  Art  1,  sec  3. 

1  For  farther  qaaliflcatioDi,  u  to  pu-  note  (/)  U  dliciiMed,  and  the  precedoiU 

tlcipAtioD  in  the  Ute  rebellion,  aee  the  collected  in  mi  article  in  3  Aoerieui  Law 

fourteenth  amendment  of  tbe  Conititn-  ReTiew,  410. 
lion,  S  3.      The  qneation  mentioned  In 
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Coi^Tess  may,  at  any  time,  by  Uv,  make  or  alter  each  regu- 
lations, (e)  No  person  can  be  a  lepieaentatire  until  he  has 
attained  the  age  of  twenty-five  years,  and  has  been  seven  years 
a  citizen  of  the  United  States,  and  is,  at  the  time  of  his  election, 
an  inhabitant  of  the  state  in  which  he  la  chosen.  (/) 

*  The  qualifications  of  elocton  of  the  assembly,  or  most  *  229 
namerous  bmnoh  of  the  legislature,  in  the  several  state 
goTemments,  generally  are,  that  they  be  of  the  age  of  twenty- 
one  years  and  upwards,  and  free  resident  male  citizens  of  the 
state  in  which  tbey  vote ;  and,  in  some  of  the  states,  they  are 
required  to  possess  property,  and  in  the  most  of  them  to  be  white, 
as  well  as  free  citizens.^  The  description  is,  almost  everywhere, 
00  large  as  to  include  all  persons  who  are  of  competent  dis- 
cretion, and  are  interested  in  the  wel^e  of  the  government, 
and  liable  to  bear  any  of  its  duties  or  burdens.  The  House  of 
Representatives  may,  therefore,  very  fairly  be  said  to  represent 
tJie  whole  body  of  the  American  people,  (a)    Some  of  the  state 

(()  Art.  1,  wc  4. 

(/}  Art.  1,  lec  2.  The  qnedaou  whether  the  IndlTidiul  «Ute«  can  (i^enidd  to, 
ur  Tatj  the  qniliflcatioM  pi«tcribed  to  U>e  repretcntBlire  bj  the  Conttitntion  af  tbe 
Cnit«d  States,  ia  examined  in  Mr.  Juittce  Siory'*  Commentariei  on  the  CoanltH- 
tum,  ii.  09-103.  Bnt  tbe  objectiona  to  tbe  exiatence  of  any  soch  power  appear  to  me 
to  be  loo  palpable  and  weight;  to  admit  ot  aajr  diacuaaion.    [3  Am.  Law  Be*.  410.] 

(a)  1q  alaHMt  hU  the  atatea,  do  property  qualifiCAtlau  whaterer,  not  ern  pajiog 
taxes,  or  lervlng  in  tbe  militia,  or  being  aatessed  for  and  working  on  the  public  liifb- 
way,  ia  requisite  lor  tbe  exercise  of  the  right  of  suffrage.  Erer;  free  male  (and  in  » 
majority  of  the  states)  white  citiieu  of  tlie  age  ot  twenty-one  years,  and  wbo  ahall 
liaie  been  a  resident  for  some  short  giren  period,  varying  in  those  states  from  two 
yeftrs  to  three  miKiths,  ia  entitled  to  rote.  In  lUinols,  it  has  been  adjudged  that  th« 
.word  iniabiiant,  in  the  conadtntion  of  the  state,  means  ftU  persons  who  have  a  fixed 
permanent  ntidtnet  bona  Jide,  and  not  one  casual  or  temporary,  and  that  a  residence 
ot  six  months  enUtles  CTery  Inhabitant  to  vote ;  that  nnder  the  ordinance  of  1787, 
and  tbe  connitntion  ot  the  state,  and  the  sUtutea  of  1819, 1821. 1S23, 1829,  and  18S8, 
aliena,  being  residents,  Kre  entitled  to  rota,  though  the  distinction  between  citizens  and 
inhabitaDts  is  sustained  for  Tariona  other  porpoae* ;  and  that  it  belongs  to  the  states 
respectlTSly  to  prescribe  the  qnalificatioDs  ot  persons  entitled  to  exercise  the  right  ot 
inSrage,  not  only  as  to  state,  but  to  congressional  elecUona.  Spraglni  n.  Houghton, 
3  Scamnnn,  877.  This  Intitudlnary  extension  t>t  the  rl^t  of  suffirsge  to  aliens  teems 
to  be  peculiar  to  some  of  the  states  formed  out  ot  the  Northwestern  Territory,  wider 
the  ordinance  of  the  Confederation  Congrest  in  1787.  The  State  of  Hichigan  adopted 
It ;  so  has  Wisconsin,  by  her  ooiHtitution  in  1&46  i  but  in  Ohio,  by  the  act  of  1681.  the 

>  See   the  fonrteenth  araendment  of    nied  or  abridged  by  the  United  Slates  or 
the    Constitution.       By    the    flf  leeuth     by  any  state  on  account  ot  race,  colw, 
amendment,   the  right  of    cltizeiia  of    or  prerloiu  condi^on  at  serritnde. 
the  United  State*  to  role  ahall  not  be  de- 

[243j 


ny  Google 


*229  JCBIBFBUDEKCB  OF  [PABT   n. 

eoDstitutions  have  pTescribed  the  same  or  higher  qualifications 
as  to  property,  in  the  elected  than  in  the  electors,  and  some  of 

rl^t  of  snffnge  U  reetricled  to  natonl-boni  knd  nktnnliied  dtiieiu,  uid  to  I  think 
It  ought  to  b«  in  all  aound  policy ;  and  the  riew  taken  of  Uie  lubject  in  the  abovp 
caae,  bj  one  of  the  connid  who  argued  the  came,  if  a  maiterly  argament.  In  Iho 
•tatea  of  Haaaachuaetta,  Connecticnt,  FennaylTania,  Delaware,  Georgia  (the  worda 
of  the  conititatlon  of  Geor^  are,  that  the  elector*  iball  "  have  paid  all  tazei  which 
may  hare  beeo  required  of  them,  aitd  which  they  may  have  had  an  opportunity  of 
paying,  agreeably  Co  law,  for  the  year  preceding  tlie  election  "),  Ohio,  and  Lonliiana, 
tlie  elector  is  required,  in  addition  to  age  and  realdence,  Co  have  been  aaieued  and 
piUd,  or,  in  Ohio,  dmrged  with  a  itale  or  conii^  taa,  or.  In  ConnecClcaC,  to  have 
•erved  In  the  militia.  The  revised  conititation  of  P^msylvanla,  in  1838,  reqiiirea 
the  elector  to  have  redded  one  year  in  the  ilate,  and  Cen  dayi  in  the  district,  Immedi- 
aCely  preceding  the  election,  and  having  within  two  yean,  if  of  twenty-two  yean  of 
t%t,  paid  a  tax,  aaaesaed  ten  days  before  the  election.  And  in  the  amended  conaU- 
tution  of  Louisiana,  in  1B4&,  the  qnahScation  of  having  paid  a  tax  ia  dropped,  and 
the  elector  is  only  required  to  have  beeo  two  years  a  citizen  of  the  United  Statet,  ot 
reeideDt  In  the  state  for  two  consecutive  yean  next  preceding  the  election,  and  the 
last  year  in  the  parish  where  be  propose*  to  vote,  and  no  peraon  shall  vote  except  In 
his  own  parish  or  election  precinct.  In  Rhode  Island,  New  Hatnpsbire,  Virginia, 
and  North  Carolina,  a  qualiflcation  as  to  property  ii  sUll  requisite.  The  Rhode  Island 
charter  of  ISeS  prescribed  no  regulation  as  to  tlie  right  of  suffrage.  The  power  of 
admitting  freemen  was  exercised  by  the  general  assembly,  until  they  aathoriied  the 
towns  to  admit  freemen.  In  1724  an  act  was  pasted  by  the  general  assembly,  pro- 
riding  that  i>o  peraon  ahonld  be  admitted  a  freeman,  tmless  he  owned  a .^vdkWJ  estate 
of  a  certain  ralne,  or  was  the  eldest  ion  of  snch  a  fre^iolder.  Such  has  been  the 
law  ever  since,  and  the  requisite  value  of  the  estate  is  said  to  be  S184.  But  the  ikw 
constitution  of  Rhode  Island,  which  went  Into  oper«Uon  in  Hay,  1B43,  has  estab- 
lished and  defined  the  property  qualiflcation  of  electors,  being  native  dtlzens,  as  tn 
real  estate,  to  be  of  the  value  of  8134,  over  and  above  all  incumbrances,  and  togettier 
with  a  previous  residence  and  hoD)e  in  the  state  for  one  year,  and  of  six  months  In 
the  city  or  town  in  which  he  voles ;  or,  without  it,  the  elector  must  have  had  his  resi- 
dence and  home  in  the  state  two  yean,  and  in  the  town  or  city  tn  which  he  votes,  six 
tnontlis  next  preceding  the  election,  and  his  name  must  be  registered  in  the  ci^  or  - 
town  before  the  end  of  December  preceding  the  election,  and  be  must  have  paid  • 
tax  of  $1,  or  been  enrolled  in  the  militia,  and  done  military  service  or  duty  therein. 
No  pauper  shall  be  permitted  to  be  registered  or  CovoCe.  Naturaliied  citiiens  are 
required  to  have  a  freehold  estate  of  the  value  before  required;  and  no  person  can 
vote  to  impose  a  tax,  or  to  expend  money,  in  any  town  or  dty,  unless  he  shall  have 
paid  a  tax  within  the  ypnr  preceding,  upon  property  valued  at  least  at  S134.  These 
proviiions,  together  w  th  Ihni  relating  to  the  judicial  tenure  and  compensation,  men- 
tioned infra,  at  p.  2S6,  render  tho  aspect  of  the  constitution  of  that  stste  more  wise 
and  conservative  than  any  other  state  conitltution  recently  formed  or  amended. 
Indeed,  Chat  consticnHon  leemi  Co  stand  pre-eminent  in  value  in  the  guards  it 
introduces  against  one  of  the  moat  alarming  evils  Incident  in  large  towns  and  cities  to 
onrdemocraticnl  eslaliliahments.  I  mean  the  fraudnlent  abuse  of  the  right  of  suffrage. 
The  previous  residence  of  the  elector  in  the  town  or  ward  where  he  offers  hii  vote, 
and  hii  ascertained  qualiflcatioos.  ought  to  be  defined  and  registered,  as  absolntcly 
essential  to  the  order  and  purity  of  elections.  The  legal  provision  on  this  subject  in 
Hassachuaetts  Is  valuable.  Every  citiMn  must  hare  resided  within  tho  state  one 
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them  have  required  a  religious  test.  But  the  Constitution  of  the 
United  States  requires  no  evidence  of  property  in  the  represent- 

yew,  and  within  the  town  ia  which  he  tnmy  dmlm  a  right  to  Tot«,  rix  moDtha  pte- 
ceding  the  election.  The  telectinea  of  each  town,  ten  daya  before  the  flnt  MondAjr 
in  Uarch,  and  before  the  lecoDd  Monday  In  NoTember,  ■onnallj,  are  to  make  out  a 
CWKCt  Iht  of  all  qnalifled  roten  for  ofllcen  to  be  elected  at  tboM  perlodi,  and  ten 
day*  before  the  election  to  canae  their  liila  to  be  potted  np  in  two  public  place*  in 
each  town.  The  Klectmeii  are  alio  to  meet  in  leMion  wilhln  forty-eight  houn  next 
preceding  the  election,  to  recdve  eridence  of  the  qualiflcaUon  of  penone  claimbig  to 
Tote,  and  to  cwrect  the  littt,  and  to  meet  for  the  like  purpoee  for  one  honr  on  the 
daj  of  election,  and  before  the  opening  of  it.  The  moderator  at  town  meetlaga 
retuaei,  of  conrae,  to  Kceive  the  Totea  of  person*  not  on  tlie  li«t.  Maaa.  R.  B.  pp.  68, 
6L  The  Gotutltution  of  the  State  of  Florida,  of  1BS9,  containa  a  wholeaome  pro- 
tUod  on  thla  aubject,  in  declaring  that  the  leglilatore  should,  at  ttt  lint  •easlon, 
proTlde  tor  the  registration  of  all  the  qnalifled  electors  in  each  county,  and  tbera- 
after,  tnm  time  to  time,  of  all  who  may  become  such  qnalifled  electon,  aod  that 
eTery  free  white  male  qnalifled  elector,  whm  he  offers  to  vote,  must  be  a  citicen,  and 
hare  had  bl«  home,  domicile,  or  permanent  abode  in  the  itate  for  two  years  next  pre- 
ceding, and  for  the  last  six  months  in  the  county  In  which  he  ofien  to  rote.  The 
conetitutiiHi  of  the  Stale  of  Texas,  of  1816, 1*  quite  latltudlnary  on  the  subject,  and 
all  white  male  dtiiens  who  hare  resided  In  the  state  one  year,  and  six  mouths  in  the 
district,  county,  dty,  or  town,  are  entitled  to  rote.  The  constltutian  of  Iowa,  in 
1846,  goes  much  further,  and  glre*  the  right  of  suffrage  to  erery  cltiien  who  ha* 
leaided  in  the  stale  six  months,  and  in  the  county  thirty  days.  In  Virginia,  the 
elector  must  be  rither  a  freeholder  or  owner  of  a  leasehold  estate,  or  a  householder, 
and  have  been  assessed  and  paid  taxes.  In  North  Carolina,  the  electors  of  the  Sen- 
ale  must  be  freeholden,  as  was  the  caee  formerly  in  New  York,  and  the  elector*  of 
the  Hooae  of  Commone  mutt  hare  paid  public  taxes,  and  none  but  freeholders  can 
be  member*  of  either  boose  of  the  legislature.  In  Qeorgia,  the  constitultoo  of  1760 
required  a  property  qoaliflcation  in  the  members  of  the  legtilature,  orer  and  above 
the  amount  requisite  to  discharge  their  debt*  ;  bat  this  qualiflcaiion  was  dropped  In 
the  amended  constltutiDn  of  1798.  InHewHampehire.a  state  senator  mnst  be  seised 
of  a  freehold  estate,  in  the  *tate,  in  his  own  tight,  of  the  ralne  of  £200,  and  a  state 
assemblyman  mnst  hare  an  estate  within  his  district,  of  the  value  of  £100,  one  half 
thereof  to  lie  a  freehold.  Rhode  Island  and  New  Jersey  were  the  ooly  slates  in  the 
Union  that  brought  down  theb-conslitntioas  from  1TT6  triumphantly  agalDst  everj 
assault;  but  the  former  of  those  stale*  changed  Its  constitution  in  1842,  and  the  latter 
in  1844.  The  progress  and  impulse  of  popular  opinion  Is  rapidly  destroying  every 
consdtntlonal  che(±,  erery  conserratire  element,  intended  by  the  sages,  who  framed 
the  earliest  American  constitutions,  a*  safeguards  againit  the  abuse*  of  popular 
suffrage.  Thn«,  in  Massachusetts,  by  the  constitution  of  1T80,  a  deflned  portion  of 
real  or  personal  property  was  requisite  in  an  elector,  and  that  qnaliflcation  was  dia- 
pensed  with  by  the  amended  constitution  of  1821.  By  the  practice,  under  the  charter* 
of  Bhode  Island  and  Connecticut,  a  property  qualification  was  requisite  to  constitute 
freemen  and  voter*.  Hiis  test  1*  still  continued  in  Rhode  Island,  but  done  away  with 
in  Connecticut  by  their  constitution  of  1818.  The  New  Tork  constitution  of  1777 
required  the  elector*  of  the  Senate  to  be  freeholders,  and  of  the  Assembly  lo  be  either 
freeholder*,  t«  to  have  rented  a  tenement  of  the  yearly  value  of  forty  shilling*.  The 
amended  coneUtntion  of  1821  reduced  this  qualification  down  to  payment  of  a  tax,  or 
patfonnanca  of  militia  doty,  or  asscetment  and  work  on  the  hi^way*.   But  the  con- 
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ative,  nor  any  deolaration  of  religioas  belief.     He  is  only  re- 
quired to  be  a  citizen  of  the  competent  age,  and  free  from  any 

■tilution,  u  tgtia  uneuded  in  ISX.  iwept  svay  all  tbewi  uBpedlmBiiU  to  univcrMl 
■offrKge.  In  the  further  BeiiBed  Conatitulion  of  New  York,  In  l&M,  ut.  S,  uc.  8, 5, 
tha  Senate  U  divided  iato  82  Mnator  dtitrlcli,  and  each  dUtricC  to  chooaeone  ■malor. 
So  the  membcin  of  anetnUy  are  to  be  divided  into  128  aooembl;  dlatricta,  and  each 
djitrict  to  chooM  one  member.  Thi*  appean  to  be  a  Taliwble  ImproTemeot  on  the 
elMtion  ol  memtien  of  the  leglilature.  To  entitle  ■  prnon  to  Tote  in  the  election 
districts,  he  moat  have  been  a  citizen  for  tea  daya,  and  an  inhabitant  of  the  alale  one 
/ear  next  preceding  the  election,  and  for  the  laat  fonr  moutlie  a  reaident  of  the  conotj 
where  he  may  otter  to  rote,  and  he  moat  vote  in  the  election  diitriet  of  which  he  iball 
be  a  reaident  at  the  time,  and  for  thirty  daya  next  preceding  the  election.  The  cod- 
■titutionfurtherprOTidee,  that,  for  Che  pnrpoae  of  voting,  no  peraaatlionld  be  denned 
to  have  gaiatd  or  toet  a  reaidence  by  reaaon  of  his  pretence  or  abaenoe  wUle 
employed  in  tlie  service  of  Uie  United  States,  nor  while  engaged  la  the  navigation  of 
the  waters  of  the  itale,  or  of  tbe  United  States,  or  of  the  high  seas,  nor  while  a  stu- 
dent in  any  seminary  of  learning,  nor  while  kept  at  any  abnahonae  or  other  asylum 
at  public  expense,  nor  while  conSned  In  any  pobllc  priioa.  Art.  %  sec.  1, 8.  Theae 
provisions  are  very  good.  If  doly  and  faithfully  constmed  and  obaerred.  The  coaatl- 
tutioo  f nrther  adds,  seo.  i,  that  laws  shall  be  made  for  ascertaining,  by  proper  pfoofa, 
the  cltiiens  who  shall  be  mtilled  to  the  right  of  suffrage.  Thera  was  the  same  as 
tills  last  proviucHi  In  the  oonatitntion  of  18S1,  and  the  le^lature  hi  the  year  1840 
carried  the  constitutional  provision  into  effect,  according  to  Its  spirit  and  rotaning. 
by  the  act  entitled,  "  An  act  to  prevent  Illegal  voting  in  the  dty  of  New  York,  and 
to  promote  the  convenienoe  of  legal  voters,"  03d  seas.  e.  79.  by  dividing  the  d^  into 
election  distiicts,  and  providing  for  a  ngiib-g  af  lit  hgid  vairrt  In  each  district,  to  be 
made  in  each  year,  and  tbe  registry  was  made  conclusive  evidence  of  the  right  of 
persons  so  registered  to  vote.  This  act  worked  well,  and  was  admirably  calculated 
to  prevent  illegal  voting  and  frauds  in  election,  by  which  the  right  of  suffrage  In  the 
dly  had  been  grossly  perverted  and  abused.  But  the  registry  provision  was  repMied 
on  the  38th  February,  1812  (S6th  seas.  c.  H),  and  the  abuses,  hnposltions,  and  frauds 
attending  the  city  elections  left  to  rcfusume  th^  wonted  mischiefs.  Tlie  constitu- 
tional provision  of  184S,  as  It  stands,  is  therefore  a  delusive  provision,  unless  wiser 
coQoscli  prevail  in  future  legislatures.  In  Maryland,  by  their  constitution  of  1770, 
electors  were  to  be  freeliolders,  or  posseasmg  property  to  £80;  but  by  legislative 
amendments  in  1601  and  1909  (and  amendments  are  allowed  to  be  made  In  that  state 
by  an  ordltuiry  statute,  if  confirmed  by  the  next  succeeding  legislature),  all  proper^ 
qualiflcation  was  disregarded.  The  constitution  of  VirglniB,  in  1776,  required  elec- 
tors to  be  freeholders;  but  the  constitution  of  1880  reduced  down  the  property 
ijualiflcation  to  that  of  being  tbe  owner  of  a  leasehold  estate,  or  a  householder.  In 
Miasisaippl,  by  the  constitution  of  1817,  electois  were  to  have  been  enrolled  In  tbe 
militia,  or  paid  taxes;  but  those  impediments  to  universal  snSr^e  were  removed  by 
the  new  constitution  of  1S38.  So  the  freritold  qualifluation,  requisite,  in  certain 
cases,  'bj  the  constitution  of  Tennessee  of  1796,  is  entirely  discondnned  by  the  con- 
stitution of  1885.  All  the  states  and  constitntlons,  formed  since  1800,  have  omitted 
to  require  any  property  quallficationi  in  an  elector,  except  what  may  be  implied  in 
the  T«qalsitlon  of  having  paid  •  state  nr  county  tax ;  and  evrai  that  is  not  in  the  con- 
stitutions more  recenUy  formed  or  amended,  except  In  the  Rhode  Island  constitution 
of  I843>  In  some  of  the  states,  as  in  Hew  Hampshire,  for  instance,  a  proper^  qnal- 
Iflcation  Is  still  reqnlrad  hi  the  elected,  as  governor  at  as  members  of  the  two  bouses 
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undue  bias  or  dependence,  by  not  holding  any  office  under  the 
United  States,  (i)  • 

The  term  for  which  a  representatiTe  is  to  serve  ought  not  to 
be  so  short  as  to  prevent  him  from  obtaining  a  comprehensive 
acquaintance  with  the  business  to  which  he  is  deputed ',  nor  so 
loi^  as  to  make  him  forget  the  transitory  nature  of  his  seat,  and 
his  state  of  dependence  on  the  approbation  of  his  constituents. 
It  ought  also  to  be  oonsidered  as  a  fact  deeply  interesting  to  the 
character  and  utility  of  representative  republics,  that  very  fre- 
quent elections  have  a  tendency  to  render  the  office  less  important 
than  it  ought  to  be  deemed,  and  the  people  inattentive  in  the 
exercise  of  their  right,  or  else  to  nourish  restlessness,  instabilify, 
and  factions ;  whilst,  on  the  other  band,  long  intervals  between 
the  elections  are  apt  to  make  them  produce  too  much  excite- 
ment, and  consequently  to  render  the  periods  of  their 
*  return  a  time  of  too  much  competition  and  conflict  for  *  230 
the  public  tranquillity.  The  Constitution  has  certainly 
not  deviated  in  this  respect  to  the  latter  extreme  in  the  establish- 
ment of  biennial  elections.  It  has  probably  selected  a  medium, 
which,  considering  the  situation  and  extent  of  our  country,  com- 
bines as  many  advantages,  and  avoids  as  many  inconveniences, 
.  as  any  otiier  term  which  might  have  been  inserted. 

The  representatives  are  directed  to  be  apportioned  among  the 
states,  according  to  numbers,  which  is  determined  by  adding  to 
the  whole  number  of  free  persons,  including  those  bound  to  ser- 
vice for  a  term  of  years,  and  exclusive  of  Indians  not  taxed, 
three  fifths  of  all   other   persons,  (a)  ^     The  number  of  repre- 

of  the  legftUtnre.  Sach  ft  rapid  conne  of  deitmctlaii  of  tbe  former  cooititQtlatia] 
checks  (and  of  wblch  further  ex&mplei  mre  hereafter  noticed,  vidt  infra,  296,  note)  U 
matter  for  Krava  reflection ;  and  to  connteract  the  dangerona  tendeocj  of  luch  com- 
hlned  forcee  aa  nnirenal  loffrage,  frequent  elecUoni,  all  offleei  far  short  periods,  all 
officers  electire,  and  an  unchecked  press;  and  to  preTent  them  from  racking  and 
destrojiog  onr  politloal  machJne*,  the  people  miut  hare  a  larger  share  than  nioal  of 
that  witdom  which  ia  ,firtt  pwe,  then  peaceable,  gentU,  and  eaty  to  bt  entrtattd. 

(fi)  Art  1,  sec.  S.     [See  the  fourteenth  amendmenE  of  tbe  Conatitntlon.] 

(a)  ArL  1,  sec  2. 

*  By   tbe   flfleenth   amendment,   the  >  By  the  fourteenth  amendment,  repre- 

rigbt  of  citiseDi  of  the  United  Stales  to  Mntattres  shall  be  apportiooed  among  the 

Tote  shall  not  be  denied  or  abridged  by  scTsral  state*  accordiog  to  their  respec- 

the  United  Statea,  or  by  an^  state,  on  Ure  numbers,  coantlng  the  whole  number 

Kccomtt  of  race,  color,  or  prertons  condl-  of  perMnslueachstate.eicluduig  Indians 

lloQ  of  aerritade.  not  taxed ;  but  when,  Ae. 
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sentativea  cannot  exceed  one  for  eveiy  thirty  thousftnd,  bnt  each 
state  ifl  entitled  to  have  at  least  one  representative.  The  aotaal 
enumeration  or  census  of  the  inhabitants  of  the  United  States  ia 
to  be  made  every  ten  years,  and  the  repredentatives  newly  appor^ 
tnooed  upon  the  same,  under  a  new  ratio,  according  to  the  relative 
increase  of  the  population  of  the  states.  (&)  The  number  fixed 
by  the  Constitution  in  the  first  instance,  and  until  a  census  was 
taken,  was  sixty-five  members.  The  apportionment  under  the 
fourth  census,  by  the  act  of  Congress  of  Tth  March,  1822,  was 
to  a  ratio  of  one  representative  for  every  forty  thousand  persons 
in  each  state,  and  it  made  the  whole  number  of  representatives 
amount  to  two  hundred  and  thirteen  members.  Under  the  fifth 
census,  completed  in  1881,  and  which  made  the  population  of 
the  United  States  amount  to  twelve  million  eight  hundred  uid 
fifty-six  thousand  persons,  the  ratio  of  representation  was  enlarged 
to  one  representative  for  every  forty-seven  thousand  and  seven 
hundred  persons,  making,  in  the  whole,  two  hundred  and  forty 
members,  (c)    The  rule  of  apportionment  of  the  representatives 

(i)  Art.  1,  »efc  2. 

(c)  Act  of  Congreu,  Iby  22,  1832,  c  91.  In  1836  the  territoriei  of  UcUgui  uid 
Aikauiu  were  admitted  u  *tate*  into  the  Union.  Vide  in/ra,  384.  And  in  IBU  the 
territorieB  ol  Iowa  «nd  Florida  were  alio  admitted  m  aUte*.  Tub  infra,  384.  And 
In  1846  the  territory  of  Wuconiiii,  and  in  1846  the  Bepnbllc  of  Texas.  Id.  By  the 
6th  ceniiu,  completed  in  1841,  the  nimiber  of  penong  in  the  United  Stalei  wai 
17,099,453,  moldng  an  Increase,  oTOr  the  cenaoi  of  1830,  of  4,202,640  inhabitant!,  and 
■bowing  a  gain  in  a  ratio  exceeding  £4  per  cent  for  the  lajt  ten  jean ;  and  by  the 
act  of  Congreu  of  June  25,  1842,  c  47,  the  ratio  of  Tepreteoiatloi)  waa  enlarged  to 
one  repreaeotatiTe  for  ereiy  70,680  penoni  in  each  state,  and  one  additional  repro- 
■entatire  for  each  state  having  a  greater  fraction  Chan  one  moiety  of  the  aaid  ratio. 
'Hils  ratio  reduced  the  namber  of  the  member*  of  the  House  of  BepreaentatiTei,  after 
the  Sd  March,  1848,  to  223  members,  betldea  a  delegate  from  the  three  terriCoriet 
then  existing.  By  this  reduction,  and  with  the  addltim  of  members  from  the  new 
states,  tlie  House  of  Bepreflentacivea  coneisted,  on  the  Ut  Jannaiy,  1847,  of  230  mem- 
bers,  and  representation  by  delegates  of  certain  territories  had  ceased.  The  act  of 
Cougresa  last  meodoned  also  iK«scrlbed  that  the  number  of  representatiTes  In  each 
state,  under  the  apportionment,  should  be  elected  bg  di$lricU  composed  of  contiguous 
territory,  equal  in  nnmber  to  the  number  of  representattTes  to  which  the  state  should 
be  entitled;  and  that  no  one  district  stiould  elect  more  thu)  one  representative.  This 
direction  was  authorized  by  the  proTiaion  in  the  ConattCation  (art.  1,  sec.  4),  that  "the 
tinies,  places,  and  manner  of  holding  elections  for  tenatore  or  represenlatlTeB  ahail  be 
prescribed  in  each  stale  by  the  legtsUture  thereof ;  bat  the  Congress  may  at  any  time, 
by  law,  make  or  alter  such  regnlationa,  except  aa  to  the  place  of  choosing  aenaton." 
The  election  of  membete  of  Congress  by  dlatiicEs  had  been  heretofore  adopted  in 
some  of  the  atates,  and  not  In  others.  Uniformity  on  tlila  anhject  was  deshable,  and 
Um  measure  itself  was  recommended  by  the  wisdom  and  justice  of  giving,  a*  far  aa 
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among  the  Beveral  states  according  to  numbers  has  beeu  attended 
with  great  difficulties  in  the  application,  because  the  relative 
numbers  in  each  state  do  not,  and  never  will,  bear  such  an  exact 
proportion  to  the  »ggiega,te  that  a  common  divisor  for  all  will 
leave  no  fraction  in  any  state.  Every  decennial  apportionment 
has  raised  and  agitated  the  embarrassing  questioii.  As  an  abso- 
lute, exact,  relative  equality  ia  impossible,  the  principle  which 
has  ultimately  prevailed  is  the  principle  of  approximation,  by 
making  the  apportionment  among  the  several  states  according 
to  their  numberu,  at  near  at  may  he.  This  is  done  by  allow- 
ing to  every  state  a  member  for  every  fraction  of  its  numbers, 
exceeding  a  moiety  of  the  ratio,  and  rejecting  all  representations 
of  fractions  less  than  a  moiety,  (tj) 

The  rule  of  apportionment  established  by  the  Constitution  is 
exposed  to  the  objection  that  three  fifths  of  the  slaves  in  the 
southern  states  are  computed  in  establishing  the  apportionment 
of  the  representation.  But  this  article  was  the  result  of 
necessity,  and  grew  out  of  the  fact  of  the  existence  *  of  *  281 
domestic  slavery  in  a  portion  of  our  country.'  The  evil 
has  been  of  too  long  standing,  and  is  too  extensive  and  too  deeply 
rooted,  to  be  speedily  eradicated,  or  even  to  be  discussed  without 
great  judgment  and  discretion.  But  the  same  rule  which  appor- 
tions the  representatives  extends  to  direct  taxes  ;  and  the  slaves 
in  the  southern  states,  while  they  give  those  states  an  increased 

pouille,  to  the  local  ■DbdiviBloDi  of  tlie  people  of  each  state  a  due  laflnence  in  the 
choice  of  representstiTes,  bo  bi  not  leave  the  aggregate  minoriC;  of  the  people  is 
a  Btate,  though  approaching  perhapa  to  a  majority,  to  be  wliollr  OTerpowered  iy 
ttie  comUned  action  of  the  numerical  majoritjr  vithoat  any  Toice  whatever  in  the 
national  conncil*. 

(if)  See  Blory,  Corom.  on  the  ConititDtloD,  ii.  pp.  141-171,  where  the  inbject  it 
fully  examined,  and  the  opinion  of  Mr.  JeftenoD  oq  the  one  lide,  and  Mr,  Webaier'a 
reportin  the  Benate,  in  April,  18 '8  on  the  other,  are  given  at  large.  Tlieie  docnmeuli 
contain  theiubetance  of  the  arguments  for  and  against  the  principle  of  apportionment 
as  adopted  and  settled  by  Congress.  The  same  dlffloolty  arose  in  the  legislature  of 
New  York,  in  1791,  on  the  apportionment  of  the  state  representation,  according  to 
the  centos  tlien  recently  taken,  and  the  same  principle  of  spproziouitiaD  was  adopted ; 
and  the  author  of  this  note  was  then  one  of  the  members  of  the  House  of  Assembly 
who  concurred  io  that  rule.  (Jonmal  of  the  Assembly  of  New  Tork  for  ITSl,  26.) 
But  the  constitution  of  Sew  Tork  gave  greater  facility  to  inch  a  rule,  for  it  directed 
the  senators  In  each  district  to  be  apportioned  according  to  the  number  of  the  qualified 
electors,  as  near  at  may  be ;  and  this  is  the  nuuiner  in  which  the  amended  constitution 
of  IW3  expreiwa  Itwlf  on  the  subject. 

1  AmU,196,o.1;  890, n.l. 
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number  of  repreaentatiTes,  contribute,  on  tlie  other  hand,  when 
that  mode  of  taxation  is  resorted  to,  equally  to  increase  the 
measure  of  their  contributions,  (a) 

The  number  of  the  House  of  Representatirea  would  seem  to 
be  quite  large  enoi^b,  on  its  present  computation ;  and,  ualeas 
the  ratio  be  hereafter  enlarged  from  time  to  time,  as  the  exigeooy 
may  require,  the  House  would  he  in  danger  of  increasing  too 
rapidly,  and  would  probably  become,  in  time,  much  too  uo- 
wieldy  a  body  for  convenience  of  debate  and  joint  consultation. 
A  due  acquaintance  with  the  local  interests  of  every  part  of  the 
Union  ought  to  be  carried  into  the  House,  and  a  sufficient  num- 
ber collected,  for  all  the  purposes  of  information,  disoussion,  and 
diffusive  syropathy  with  the  wants  and  wishes  of  the  people. 
When  these  objects  are  obtained,  any  further  increase  neither 
promotes  deliberation  nor  increases  the  public  safety.  AH 
numerous  bodies  of  men,  although  selected  with  the  greatest 
care,  are  too  much  swayed  by  passion,  and  too  impatient  of 
protracted  deUberation. 

The  United  States,  in  their  improvements  upon  the  exercise 
of  the  right  of  representation,  may,  as  we  apprehend,  claim  pre- 
eminence over  all  other  governments,  ancient  and  modem.  Our 
elections  are  held  at  stated  seasons,  established  by  law.  The 
people  generally  vote  by  ballot,  in  small  districts,  and  public 
officers  preside  over  the  elections,  receive  the  votes,  and  main- 
tain order  and  f&iruess.  (by  Though  the  competition  be- 
*  232  tween  candidates  is  active,  and  the  zeal  *  of  rival  parties 
sufficiently  excited,  the  elections  are  everywhere  con- 
ducted with  tranquillity.  The  legislature  of  each  state  prescribes 
the  tiroes,  places,  and  manner  of  holding  elections,  subject,  how- 
ever, to  the  interference  and  control  of  Congress,  which  is  pei^ 
mitted  tliem  for  the  sake  of  their  own  preservation,  and  which, 
it  is  to  be  presumed,  they  will  not  be  disposed  to  exercise,  except 
when  any  state  shall  neglect  or  refuse  to  make  adequate  provi- 

(a)  Federalitt,  IL  No.  64. 

(6)  Toting  bj  ballot  wu  introdnced  tn  the  province  of  MuMchnietti  in  1S34.  In 
New  York,  the  people  rated  into  cote,  until  after  the  BeTolution,  nnd  then  voting  bj 
ballot  <•&•  conttilutlonftllr  eiUbliahed,  Elections  Id  Virginia  and  Kentuclcf  are  Mill 
n'cd  voix,  and  not  bf  ballot,  and  this  provlBiou  ij  eitabliihed  by  the  eziiting  conttitn- 
tioni  of  thoie  itates.  In  Georgia,  al«o,  by  Ibe  coniUtulloa  of  1790,  all  election*  hj 
the  people  were  by  vote*  tiiW  mm  ,■  bat  the  legi*latui«  might  Dtherwiie  dii«ct;  and 
they  have  lince  declared  all  election*  to  be  by  liaUot. 
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Bion  for  the  purpose.  The  privil^e  of  rotiog,  as  we  have  already 
seen,  is  oonferred  upon  all  persons  who  are  of  Bufficient  com- 
petency by  tiieir  ige,  and  of  sufficient  ability  to  take  care  of 
themselves.  The  ancient  Greeks  and  Romans  had  not  only  very 
imperfect  notions  of  the  value  of  repreaentatioo,  but  the  number 
and  power  of  their  popular  assembliea  were  bo  great,  aud  they 
were  so  liable  to  disorder,  as  to  render  it  a  tbtj  provident  mea- 
sure with  them,  to  be  guarded  in  diffusing  the  privileges  of  free 
citiseuB.  Not  a  tenth  part  of  tlie  people  of  Athens  were  admitted 
to  the  privilege  of  voting  in  the  assemblies  of  the  people ;  and, 
indeed,  nine  tenths  of  the  inhabitants  throughout  all  Greece  were 
slaves,  (a)  In  Sparta,  the  number  of  votes  was  fixed  at  ten 
thousand.  In  Some,  this  iffivU^e  was  for  many  ages  confined 
to  the  Fom<eria  of  the  <uty,  (()  and  it  continued  to  be  bo  con- 
fa)  Hittord'a  QrMoe,  i.  S54,  867.  Id  the  bwtlM  ol  O.  F.  Scbomuo,  ■  profoiud 
QeraiaD  KboUr,  De  Comitiii  Atbculeniiniu,  published  in  Latin  in  1819,  «nd  tnuuUled 
Into  Engliih,  at  Cunbridga,  in  E^sland,  in  18S8,  the  democntlcal  goTernment  of 
Atbeni  ii  ditcnwed  witli  muterly  erudition.  He  itktee  tlut  dnring  the  vigor  of  tlie 
Athenlen  democimcj,  erery  citizen  of  the  age  of  eighteen  Iiid  a  right  to  huld  offices, 
and  to  gixe  a  Tele  at  tlie  aiaemhliee  of  the  people.  That  the  mott  crowded  aMem- 
blle*  rarely  exceeded  6,000,  thov^  Attica  «>nuuned  SO.OOO  citiieni ;  pp.  65,  69,  128. 
Ttutt  all  were  Teckcmed  cititeiu  whose  parent*  were  both  inch ;  p.  06.  To  aiiume 
nnlawftilly  the  rigbti  of  a  dticcD,  wat  pnniabed  b;  being  eold  into  ilaTery  j  p.  74, 
The  awembliea  of  the  people  were  conrened  by  maglitralet  [PTyiana  and  StniUgi), 
and  the  cbainnen  or  prestdrali  [Prgiaiim  otd  Prvedri)  presided  at  them,  and  proposed 
tbe  subjects  to  be  discussed,  and  bad  the  bills,  which  had  been  prerlonsly  prepared 
and  sanctioned  by  the  senate  (for  the  fnndamenlal  law  allowed  none  others  to  I>e 
ooBsidercd),  recited,  and  gaxe  permission  to  tbe  orators  to  speak,  though  the  liberty 
of  addressing  the  people  on  the  subject  from  the  Bema  was  opea  to  all.  The 
chairman  also  put  the  question  to  Yote,  whether  to  adopt  or  reject  the  proposition. 
The  assembly  had  the  right  to  vary  or  alter  It;  pp.  &3,  81,  90, 101,  lOt,  lOT,  130, 
H&.  Tbe  people  generally  voted  by  show  of  bsnda,  and  MHiietimei  by  ballot ;  p.  127. 
They  voted  by  trilies  [of  widch  there  were  ten),  but  a  majority  of  the  whole  assembly, 
eoUectiTely,  decided. 

The  stmctore  and  liistory  of  the  Atheoian  democracy  h»»  much  to  warn,  and  very 
little  to  ooiwole,  the  friends  of  freedom.  From  the  incurable  defect,  among  others,  of 
■ssembling  tbe  people  to  make  laws  in  masses,  and  not  by  representation,  and  from 
tlw  want  of  a  due  and  well.deflned  separation  of  the  powers  of  govemment  into  dis- 
tinct departments,  that  celebrated  republic  tiecame  violent  and  profligate  in  Iti  career, 
and  ended  in  despollBm  and  slavery.  The  general  assemblies  of  the  people,  without 
any  adequate  checks,  assumed  and  exercised  all  the  supreme  powers  of  the  stale, 
legislative,  ezecntive,  and  judicial 

(b)  Thlrty-flve  tribe*  voted  in  the  eomitia  held  in  the  ci^  of  Rome ;  but  the  city 
trilies  ( Pitbi  tp^na  |  consisted  only  of  four  within  tlie  wall*  of  the  dty,  and  the  Libtrti 
were  Inseribad  in  the  city  tribes.  The  other  Ihlrty-ooe  tribes  were  rural  tribes,  who 
occupied  the  lands  for  a  considerable  district  of  country  around  the  city,  and  they 
ware  tlia  ruling  and  inftuential  body.    See  Lend.  Q.  Bevlew,  No.  113,  for  Jnn»,  1886, 
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fined,  and  to  be  tolerable  ia  its  operattotw,  ootil  the  mem- 
*  23S   orable  social  war  *  exteaded  it  to  all  tbe  inhabitants  of 

Italj,  soutii  of  the  Rubicon  and  the  Ainus.  Aa  no  test  of 
property  or  character  was  reqoired,  and  as  the  people  assembled 
within  the  walls  of  Rome  in  immense  masses,  and  not  merely  to 
vote,  but  to  make  laws,  this  great  innoyatioa  produced  the  ut- 
most anarchy  and  corruption,  and  has  justly  been  regarded  as 
precipitating  the  fall  of  that  commonwealth,  (a) 

The  English  nation,  in  common  wit^  the  other  feudal  govern- 
ments of  Europe,  anciently  enjoyed  the  blessiogs  of  popular 
representataon,  and  the  kn^hts,  citizens,  and  burgesses  were 
intended  to  represent  the  farmers,  merchants,  and  manu&otuieis, 
being  the  several  orders  and  classes  of  people  of  which  the  nation 
was  composed.  (A)    But  the  mutations  of  time  and  commerce,  in 

the  Review  of  Profe«*or  Broinui't  Eialoiy  of  Borne.  Bat  the  Bonuui  lUvea  wen 
Dot  repreeented,  Mid  Borne  exeicUed  the  right  of  ftbeolote  loTerelgnty  orer  the 
dominioQi  of  1»  auxiliuiei.  Tbe  Bonuin  citlxeDi,  who  excluilTely  ezerdied  u 
Toten  the  powen  of  goTemment,  bore,  therefore,  ft  Tery  tmall  proportioD  in  nnmban 
to  the  sn>»  ftmount  of  tbe  inhftUtantB.  The  Bomftn  mode  of  puaiiiK  lawi,  and 
TDting  in  tbeir  comitia,  wu  orderly,  Mid  onder  great  cbeclu,  during  tbe  beit  periods 
of  tbe  goTeminent.  Wben  a  law  wit  prepoied  and  diicuued,  and  tbe  religioM  ritei 
dulj  performed,  and  no  interceuion  made,  tbe  people  proceeded  to  vote,  and  eTerjr 
citizen  wbi  ordered  to  repair  to  hit  centary.  The  method  of  Toting  wa<  originalljr 
uica  uoce,  bnt  after  the  year  of  the  dt?  614,  it  wai  by  ballot  by  the  lipa  labellaria, 
which  applied  equally  to  the  election  of  magittntet,  to  pnbUc  trlali,  and  to  maUiiK 
and  repealing  lawa.  The  people  were  made  to  paai  in  order  otct  •one  narrow 
planki,  called  penta.  Into  the  tpla,  or  encloaurea,  where  certain  offlcera  dellTered  to 
every  voter  two  tablets,  ODe  for  and  one  agalnit  the  propoaltlon,  and  each  penoa 
tbreif  into  a  cheat  whlcb  of  tfaem  be  pleaaed,  and  they  were  pointed  off,  and  tbe 
gieatett  nnmber  of  point*,  either  way,  determined  the  aenae  of  tbe  oentnry,  and  tfw 
gieateet  nnmber  of  ceatnrle*  paaaed  for  the  voice  of  the  whole  people,  who  ritber 
pBMed  or  rejected  tbe  law.  See  Heineccliu,  Antiqtilt.  Rom.  Jar.  Ub.  1,  tit.  9; 
aec.  ft-11.  Opera,  Iv^  where  the  ancient  leaminf  on  the  anbject  ia  collected.  And 
■ee  Hooke'i  Rom.  Hlat  b.  I,  c.  7,  aec,  4,  note.  Cicov  condemned  the  lecret  vote  by 
ballot,  a«  being  a  cover  for  corrupt  and  hypocritical  vote*.  Bii  object  waa  to  obtain 
or  meaiare  the  moral  value  of  tbe  votea  by  a  conalderatlon  of  the  peisoni  who  gave 
them.  Cic  de  Ijegibni,  b.  8.  Mr.  Baroham,  tlie  traniiator  of  Cicero's  treatiaea,  De 
Bepubllca  and  De  Leglbo*,  In  hia  note  to  b.  3,  De  Legibot,  learnedly  dlacoasei  tbe 
iuperior  valne  and  safety  of  open  voting  by  poll ;  bnt  tbe  orderiy  and  ipedilc  mode 
of  voting  by  ballot  seem*  to  nnder  the  latter  preferable  in  that  pohit  of  view.  (Sm 
a*  to  notei  (a)  and  (h)  Fnstel  de  CouUmgei,  La  Gti  Antlqne.j 

(a)  Honlesqaleu's  Esprit  dea  Lois,  1.  lib.  2,  c  3 ;  Grand,  et  Decad.  dea  Bom.  e.  9. 
Angnstus  allowed  the  Decmioni,  or  privileged  dtizeni,  in  the  provincial  chartered 
dtiei  in  Italy,  to  vote  at  home  for  Roman  magistrates,  and  to  send  in  vritu^  dim-  bal- 
UHt  under  ttal  to  iha  p«lii  at  Rome.  This,  say*  Snetonios,  Was  conferring  npon  tfaem.ill 
a  degree,  the  privilege*  and  digni^  of  Borne  Itself.    Soeton.  Ang.  c.  46. 

(6)  1  Black.  Comm.  174;  Millar  on  tbe  Eaglish  Constituioa,  b.  S,  c.  A,  see.  1.  In 
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depopalating  ancient  boroughs,  and  in  establiBhing  new  cities 
and  great  manufacturing  establish  roeots,  without  any  direct  par- 
liamentary representation,  insensibly  changed  the  structure  of 
the  House  of  Ck>mmonB,  and  rendered  it,  in  theory  at  least,  a  very 
inadequate  and  imperfect  oi^an  of  the  will  of  the  nation. 
Archdeacon  Paley  obserred,  *  many  years  ago,  (a)  that  *  234 
about  one  half  of  the  Commons  were  elected  by  the  people, 
and  the  other  half  came  in  by  purchase,  or  by  the  nominatioD  of 
single  proprietors  of  great  estates.  So  extremely  unequal  was 
the  popular  vote  at  elections  in  England,  that  less  than  seven 

■11  tbe  northern  nation*,  laji  Tnnier,  In  hii  kuned  HlitoT7  of  GngUnd  during  the 
Hiddla  Agea,  i.  dlfl,  gT»t  cooacili  wei«  tttached  to  the  ruling  chief,  tioca  their  flrtt 
emo^ng  fniiD  the  wood*  of  Qennaitj.  The  deitnictlaD  of  the  Anglo-Saxon  noMli^, 
In  their  rerolti  agAlnit  WUliam  the  Conqoeror,  and  the  confluation  of  their  property 
among  hli  Norman  banMU,  bad  annihilated  the  memben  of  their  ancient  witen*' 
gemotes,  bat  did  not  terminate  the  inatitDlion.  The  Norman  baroni  were  ai  inde- 
peodoitaithe  Saxon  witeua,  and  thej  ■turoundedtheaDTereign  in  a  national  connell, 
Bi  well  after  the  conquaat  at  before.  Bnt  thon^  the  natlcmal  connclli,  which  were 
common  to  the  Celtic  and  Teutonic  tribei,  may  have  contained  within  them  the  germ 
of  the  Englijh  Parliament,  jet  the  modem  anliqaariana  generally  conclade  that  the 
An^o-Saxon  witenagemote  had  no  repreaentatlan  of  the  ceorli,  or  inferior  freemen- 
It  ocniiited  of  the  monarch,  the  aristocracy,  and  the  clergj,  with  rery  little  of  the 
real  liberty  of  delil>eration  and  Totlng.  Hallam  on  the  Middle  Agei,  c.  8,  ptl; 
Tnmer'i  Hiit  of  the  Anglo-Saxon*,  iiL ;  PalgraTe'i  Hi*t.  of  England.  1. ;  Sir  Wm. 
Betham'*  DIgnitiet,  Feudal  and  Parliamentary.  The  latter  writer  concladei,  from  a 
earefnl  examination  of  an  immenae  maai  of  ancient  docnmentj,  that  there  exiited  no 
deUberatiTe  legitlalive  ataembty  In  England  prior  to  the  reign  of  Henry  III.  That 
waa  tlie  era  of  tbe  eatablithment  of  nui^na  e/tarta,  which  declared  that  no  taxation 
(the  three  feudal  aiJt  excepted)  wat  to  be  imposed  bnt  by  Parliament,  which  wa*  to 
omaiit  of  the  higher  clergy  and  nobility,  and  of  the  tenant*  in  chief  nnder  the  crown. 
Tliii  wa*  the  era  of  the  IntrodnctioD  of  popular  repretenlatlon  in  England,  and  of  the 
ettabliahment  of  the  Hoiue  of  CommoM  in  tbe  time  of  Henry  III.  and  Edward  L 
Idndi  held  by  (endal  tenare  were  held  on  tbe  condition  of  performing  certain  aer- 
riceiiandbeingperfonned  or  rendered,  tliefeodatoryconld  not  rightfully  be  ataemed 
further  without  hii  consent.  The  royal  town*  obtdned  charter*  of  prirllege*  by 
which  they  were  reliered  from  arbitrary  taxation  on  paying  or  rendering  the  ■tipn- 
latad  aiaeinnenta.  When  the  wants  of  the  crown  hi  creased,' and  further  aid*  were 
necessary,  it  was  deemed  expedient  for  the  king  and  hi*  council  of  peer*  to  consult 
tiie  wlshe*,  and  take  the  oonaent  of  the  Bmalt  country  freeholder*,  and  the  inhabitant* 
of  the  dtie*  and  boroughs  j  and  knights,  citiiens,  and  burgesse*  were  accordingly 
anmmoned  to  appear  by  representation  in  the  great  council  or  Ipgislature  under  the 
feudal  *y*tem.  The  fint  edict  for  the  election  of  a  representation  of  the  commonalty 
of  the  realm  of  kni^ts,  oitiien*,  and  burgesaei,  from  conntle*,  cities,  and  boronghs, 
wa*  U*ued  under  the  n*nTpation  of  Kmon  Uontfort,  in  the  40th  of  Hen.  IIL  Tbe 
great  council  of  the  nation  had  hitherto  con*I*ted  of  the  prelate*  and  barons,  awisted 
by  the  nfflcen  nt  the  itate,  and  the  judge*.  (See  Stubb*'*  Select  Charters,  Clarendon 
Press,  1870.  Freeman,  Growth  of  the  English  Constitution.] 
(a)  Moral  Philoanphy,  886;  ed.  1T8& 
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thousand  Tuters  returned  nearly  one  half  of  the  House  of  Ckmt- 
mons.(()^  But  uotwithatanding  the  great  impetfectios  of  the 
constitution  of  the  English  House  of  Commons,  if  it  were  to  be 
tested  by  the  arithmetic&l  accuracy  of  cur  own  political  standanU, 
nevertheless,  in  all  periods  of  English  history,  it  felt  strongly  the 
vigoi  of  the  popular  principle.  While  on  the  continent  of  Europe 
the  degeneracy  of  the  feudal  system,  the  influence  of  the  papal 
hierarchy,  the  political  maxims  of  the  imperial  or  civil  law,  and 
the  Force  of  standing  armies,  extinguished  the  hold  and  irregular 

(b)  Id  18S1,  it  wm  uierted,  ihkt  out  of  rii  hundred  and  flfty-eight  memben,  «4 
wbltdi  the  English  Howe  of  Commoni  cooiiited,  the  nmnber  of  foor  htmdred  lod 
elghij-aeTen  were  elected  bj  oDe  himdred  and  lortj-toar  peen,  uid  one  hundred  and 
twent7-ditee  commonttt.  Id  lS3i,  the  English  Boa*e  of  CoinmoiH  wm  refonned 
^^3  three  leTerftl  lUtntee,  puaed  la  anaKf  tkt  rrpttmilaliaii  of  dm  ptfit  of  England 
and  Wakt,  Sanland  and  IrtUmd.  nnder  the  flrat  of  theM  (tUnte*,  flflj-sli  £^>gli^ 
boroughi  were  toMll;  diifiknchlBed,  and  thirt;  borooghi  were  tednced  each  to  the 
right  of  retnniiDg  onlf  one  member.  Twenty-two  new  boiong:hi  were  created,  with 
a  right  to  each  of  returning  two  oiemben ;  and  Mandieiter,  Binningbam,  Leedt,  and 
Sheffield  were  among  the  tawn«  liiTeited  with  that  pririlege.  Bixteen  other  new 
boroughi  were  created,  with  the  right  to  each  of  returning  cne  memlier.  Thirty-four 
diire*  were  aubdiTided  in  reipect  to  memben  of  Parliament,  ao  a*  to  gire  an  increaae 
of  lixtj-three  knighta.  The  quallflcationa  of  electors,  cmaiating  of  treeholderi, 
leaieca,  and  copyholden,  were  altered,  and  the  Dame  of  erery  voter  required  to  be 
pretiaiuly  regiatered.  The  onmber  of  member*  of  tbe  nJomted  Boiue  of  Coaunont 
coaaiati  in  the  aggregate  of  66B,  the  Mme  nniDber  aa  before  the  refonned  bill,  yix. 
417  memben  for  England,  29  for  Walea,  68  for  Scotland,  106  for  Ireland.  By  the  Eng- 
U*h  Reform  Act  of  2  &  S  Wm.  IV.  c.  46,  the  qualtacatlona  of  eleclon  of  tbe  eommona 
home  of  Parliament,  for  knightt  of  tha  Aim,  were  lubatantially  as  follows :  That  they 
mnat  have  a  freehold  or  copyhold  estate  Id  poiaeiilon,  or  as  lessee  or  assignee  In 
possession  of  the  nnezpired  residue  of  a  term  of  sixty  yean,  of  the  clear  yearly  value 
fai  either  caa^  of  not  leas  than  XIO,  above  all  rents  and  charges  thereon;  or  of  the 
imexpired  residue  in  posaesHon  of  a  term  of  twenty  yean,  of  the  clear  yearly  valoe 
of  £60  above  all  rents  and  charges ;  or  be  a  lenaDt  in  occnpadon  of  lands,  liable  to 
a  yearly  rent  of  £60,  The  elector  must  alao  have  been  duly  registerad,  and,  to  b* 
entitled  to  the  r^istry,  he  must  have  been  In  the  actual  possession  of  the  booie,  or 
of  tbe  rents  and  profit*  thereof,  for  six  months  previous  to  the  last  day  of  July  in  each 
jtax.  The  elector  for  citaau  muf  hir^uet  must  occupy,  as  owner  or  tenant,  a  hotise 
or  building,  either  separately  or  jointly,  with  land  within  the  borough,  of  the  clear 
yearly  valne  of  £10,  and  rated  to  the  poor-nte,  and  been  duly  registered,  and  a 
resident  for  six  months  previona  to  the  last  day  of  July  in  each  year.  The  regntft- 
lions  respecting  the  registry  and  the  revision  of  the  lists  are  specific  and  minnte,  to 
guard  more  effectually  against  the  destructive  evil  of  fraudulent  and  sparions  votes. 
Ifo  person  is  entitled  to  vote  unless  his  name  appeari  on  the  register  of  electon,  and 
his  qualiflcadoni  cannot  be  questioned  at  the  polls,  except  mi  three  points :  (1.)  Hia 
identity  with  the  person  registered ;  (2.)  as  to  having  voted  already  at  the  electian; 
(8.)  that  be  continues  to  posses*  the  registered  qualification. 

1  See  Essayi  on  Befomi  (MacmiUu  &  Co.,  1867),  App.  S37. 
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freedom  of  the  Gothic  governments,  and  aholished  the  representa- 
tion of  the  people,  the  Englieh  House  of  Commona  coDtinued  to 
be  the  asylum  of  European  liberty ;  and  it  maintained  its  station 
against  all  the  violenoe  of  the  Plantagenet  line  of  princes,  the 
haughty  race  of  the  Tudors,  and  the  uaceasiug  spirit  of  despotism 
in  the  bouse  of  Stuart.  And  when  we  take  into  conaideratioo 
the  admirable  plan  of  their  judicial  polity,  and  those  two  disUo- 
guished  guardians  of  civil  liberty,  trial  by  jury  and  tlie  freedom 
of  the  press,  it  is  no  longer  a  matter  of  astonishment  that  the 
nation,  in  full  possession  of  those  inestimable  blessings,  should 
enjoy  greater  security  of  person  and  property  than  ever  was 
enjoyed  id  Athens  or  Sparta,  Carthage  or  Rome,  or  in  any  of  th« 
commonwealths  of  Italy  durii^  the  period  of  the  middle  ages. 

I  proceed  nest  to  consider  the  privileges  and  powers  of  the 
two  hoQses  of  Congress,  both  aggregately  and  separately.  The 
Congress  is  to  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they 
by  law  appoint  a  different  day.  (e) 

4.  PiiTUegoB  of  tha  Two  Honses.  —  'Each  house  is  made  *  285 
the  sole  judge  of  the  election  return  and  qualifications  of 
its  members.  («)'yi  The  same  power  is  vested  in  the  British 
House  of  Commons,  and  in  the  legislatures  of  the  several  states ; 
and  there  is  no  other  body  known  to  the  Constitution,  to  which 
such  a  power  might  safely  be  trusted.  It  is  requisite  to  preserve 
a  pure  and  genuine  representation,  and  to  control  the  evils  of 
irregular,  corrupt,  and  tumultuous  elections;  and  as  each  house 
acts  in  these  cases  in  a  judicial  character,  its  decisions,  like  the 
decisions  of  any  ottier  court  of  justice,  ought  to  be  regulated  by 
known  principles  of  law,  and  strictly  adhered  to,  for  the  sake  of 
uniformity  and  certainty.  A  majority  of  each  house  constitutes  a 
quorum  to  do  business,  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  compel  the  attendance  of  absent  members,  in 
'    (c)  Art.  1,  leo.  4.  (<t)  Art.  1,  iee.  6. 

1  See  the  concorrent  reioliiiioii  of  the  i[>«atled  Confederate  Ststei  to  he  repre- 

Hoiue  of  BepreseDtAttTea  and  Senate  ap-  seated  in  either  boiue,  and  the  debate  In 

pomtuig  a  joint  commitlec  to  report  on  tlie  Senate  apoD  the  tame,  December  12, 

the  right  of  the  ataCes  wliiuh  formed  the  1SS6. 

)'  See  People  i7.  Hall,  80  N.  T.  117,  aa    judge  of  the  election  and  qualificatioiM 
to  the  effect  of  a  power  given  to  anj     of  it*  raembMrt. 
other  than  a  iHldaUra  bodr  to  be  the 
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sncfa  manner  and  under  such  penaltieB  as  each  house  may  pro- 
vide, (b)  Each  house,  likewise,  determines  the  rules  of  its 
prooeediags,  and  can  punish  its  members  for  disorderly  behavior; 
and,  with  the  concurrence  of  two  thirds,  expel  a  member,  (c") 
Each  house  is  likewise  bound  to  keep  a  journal  of  its  proceed- 
ings, and  from  time  to  time  publish  such  parts  as  do  not  require 
secrecy,  and  to  enter  the  yeas  and  nays  on  the  journal,  on  any 
question,  when  desired  by  one  fifth  of  the  members  present.  (t2) 
Keitber  house,  during  the  session  of  Congress,  can,  without  the 
assent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  the  two  houses  shall  be  sitting.  («) 
The  members  of  both  houses  are  likewise  privileged  from  arrest 
during  their  attendance  on  Congress,  and  in  going  to  and  return- 
ing from  the  same,  except  in  cases  of  treason,  felony,  and  breach 
of  the  peace.  (/)  These  privileges  of  the  two  houses  are  obvi- 
ously necessary  for  their  preservation  and  character ;  and  what 
ia  still  more  important  to  the  freedom  of  deliberation,  no  member 
can  be  questioned  out  of  the  house  for  any  speech  or  debate 
therein.  (^)  ' 

(i)  In  tb«  Englifh  HoDM  of  Commona  fortj  meniben  are  reqntrite  to  form  a 
qnornm  forbiuinen;  but  in  1833,  the  requisite  number  «m  redaced  to  twen^,  lo 
f*r  ai  related  to  the  uioraing  sitting*,  appropriated  to  prirate  buiineaa  and  petttlon*. 
The  Roiue  of  Lordt  maj  proceed  to  biulneiB  if  oaly  three  lords  be  preamt. 

(c)  The  power  of  ezpulBion  ti  in  Iti  nature  diacretionary,  and  it»  exerciM  of  a 
more  inmniarj  character  than  the  power  of  jadidal  tilbunali.  Gate  of  J.  Smith, 
180T.  The  caaei  are  numeroiu  in  which  meiuben  of  the  Houm  of  Cooimoni  in 
England  have  been  called  to  account  and  puniahed  bj  admonition.  Imprisonment,  or 
expulsion,  as  the  case  might  require,  for  oSensive  words  or  conduct  before  the  Honae. 
Ha/i  Treatise  an  the  Iaw  of  Parlismeat,  Sa 

(if)  Art.  1,  sec  6.  (t)   Art  1,  sec.  5. 

(/)  ,Art.  1,  tec.  6.  This  privilege  is  cooflned  to  the  members,  aod  does  not  extend 
to  their  servants,  and  it  applies  as  well  to  arrests  on  execution  as  to  arrests  on  mesne 
process.  The  arrest  is  Ulegal  and  void,  and  after  the  cessation  of  the  privilege,  the 
member  may  be  arrested  de  lumo  for  the  same  catise.  If  elected  a  member  wjiila  m 
eattadii,  on  cItU  process  of  any  kind,  his  priTilege  as  a  member  operates  to  entitle 
bin  to  his  discbai^  during  the  continuance  of  the  pririlege.  This  is  the  English 
parliament«i7  law.  Maj's  Treatise,  ftc.,  03,  07.  Bnt  by  sereral  statutes  in  the 
reign  of  George  lU.  (10  Geo.  ni.,  15  Geo.  m.,  47  Geo.  lU.),  priTilege  U  no  stay  of 
proceedings  in  dyil  suits,  down  to  judgment  and  execution,  with  the  exception  of 
personal  arrest  and  Imprisonment,  nor  does  the  priTilege  extend  to  commitments  for 
contempts  in  courts  of  justice.  Wellesley's  Case  and  Charlton's  Case,  cited  in  Hay's 
Treatise,  &c.,  108,  100, 

{g)  Art.  1,  sec.  8.    The  question  whether  a  senator  or  member  of  the  House  of 

'  However  It  may  be  in  case  of  the  now  settled  that  faithful  reports  In  the 
publication  of  a  separate  speech,  tt  Is  iwwspapen  of  parliamentary  debates  are 
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There  is  no  power  expressly  given  to  either  hoose  of  Con- 
gress to  punish  for  contmnpto,  except  when  committed 
*hj  their  own  members;  but  in  the  case  of  Anderson,  *2S6 
who  was  committed  by  order  of  the  House  of  Represent- 
ativeSt  for  a  contempt  of  the  House,  uid  taken  iuto  custody  by 
the  sergeant-at-u-ms,  an  action  of  treq)ass  was  brought  i^ainst 
the  officer,  and  the  question  on  the  power  of  the  House  to  com- 
mit for  a  contempt  was  carried  by  writ  of  error  to  the  Supreme 
Cotut  of  the  United  States,  (n)  The  eourt  decided  that  the 
House  had  that  power,  and  that  it  was  an  implied  power,  and 
of  TitAl  importance  to  the  safety,  character,  and  dignity  of  the 
House.  The  necessity  of  its  existence  and  exercise  was  founded 
on  the  principle  of  self-preseiration ;  and  the  power  to  punish 
.extends  no  further  than  imprisonment,  and  that  will  continue 
no  longer  than  the  duration  of  the  power  that  imprisons.  The 
im[HrisoBment  will  terminate  with  the  adjournment  or  dissolution 
of  Congre8s.(6)  * 

SepresentatlTet  Is  Ilabte  to  impeachment  for  conduct  In  bts  tegislatiTS  capitdtf ,  it 
coDsidered  bj  Mr.  Justice  Storj,  In  hi*  Commentarira,  U.  pp.  269-2ffl ;  and  the  weight 
of  aotbori^,  and  the  reaion  and  poller  o'  the  thing,  are  decided);  Id  the  negative, 
and  in  fitTor  of  the  principle  that  memben  of  Congrera  aliould  be  exempt  from  im. 
peachment  and  ponithmeiit  for  acta  done  in  their  collective  or  oongreMional  capacity. 
Tliough  a  memtKr  of  Congreiui  la  not  reiponaible  out  of  Congreaa  for  worda  apoken 
there,  thongh  libelloua  upon  IndiTiduaia ;  jet  if  lie  cauaea  his  apeech  to  be  publiihed, 
be  maj  be  puniihed  ai  for  a  ilbel  bf  action  or  indicbnent.  This  Ii  Che  Engliih  and 
the  Jnit  law.  The  ca«ea  of  Lord  Abiogdon  and  of  CreeTr,8  Eap.  228, 1  Maule  4 
8el.  278. 

(o)  Anderson  c.  Dunn,  0  Wheaton,  204. 

[b)  The  dm«tl(ni  of  Impriaonmeat  for  contempta  terminates  alio  In  England  npon 

pririleged.     Waaoa  d.  Walter,  L..  B.  4  le^iUtdre  RMembliea  of  the  British  colo- 

Q.  B.  73.    But  thU  decision  profesaed  to  nies  bare,  in  the  absence  of  exproH  grant, 

leare   unshaken    the    determination    in  no  power  to  adjudicate  upon,  or  pnnitb 

Stockdats  t>.  Hansard,  that  an  order  of  for,  contempts  commilted  bejond   their 

thttHotueof  CommoDiwonldnot  protect  walls.    Do;le  v.  Falconer,  L.  R.  1  P.  C. 

Oie  publication  of  matter  not  otherwise  328,  339;  Klellef  v.  Carson,  4  Uoore,  P. 

pilTiieged,  for  that  would  be  allowing  C.  03;  Fenton  n.  Hampton,  11  Moore.  P. 

one  branch  of  tlie  legialatuie  to  change  C.  34T ;  Inn  Brown,  S3  L.  J.  x.  a.  Q.  B. 

the  law.  193,  G  Beat  &  S.  280.    Nor  even  for  a 

^  Aa  to  the  powers  and  priTJleges  of  contempt  committed  In  their  presence 

the  Parliament  of  Great  Brltala,iee  How-  and  bj  one  of   their  members.     Tlie 

■rd  V.  Ooiaet,  10  Q.  B.  S50,  411.     See  right  to  remove  for  self-aecurlt;  is  one 

■lao  generallj  on  commitment  for  con-  thing,  the  right  to  inflict  punishment 

tempt,  the  cue  of  Fernandea,  0  Hnrlat.  Is  another.    The  latter  power  Is  judicial, 

&  N.  TIT,  and  10  C.  B.  n.  t.  8.     The  and  la  not  neceasaiy  to  the  existenc*  of  ■ 
T0UI.-17  [25T] 
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The  House  of  RepresentatiTes  has  the  excItiaiTe  right  of  origi- 
nating all  bills  for  raising  revenue,  aod  this  is  the  only  privilege 

thecloEeof  the  ezlBting  *euion  of  Pariiament.  Btockdaleo.  Hantard,*  cited  in  Haj'i 
Trealiie  on  the  Pririleges  of  Pafliament,  76.  The  deciiion  of  the  Supreme  Court, 
tn  (lie  case  of  Anderson,  is  accompanied  irith  a  conne  of  reuoning  which  would 
leem  to  be  tufficient  to  place  the  anthority  of  dtber  hooM  of  Congreu  to  posiah 
conlempte  and  brettcbei  of  prlTllege*  on  the  iDOit  aoUd  fooDdfttiDD,  independent  of 
the  abtolnle  authority  of  the  decltioD.  The  couBtitutional  exercise  of  the  suns 
power  by  each  home  of  Parliament  haa  been  repealedlj  rindicsted  in  Weitmioater 
Hall  in  the  moit  maiterlj  manner.  I^ird  Ch.  J.  De  Ore;,  in  Rex  d.  Crosby,  8  Wila. 
18B  i  Lord  Ellenborough,  in  Burdett  f.  Abbott,  U  East,  1.  It  is  a  power  inherent  In 
■II  tegislstive  aMemhliea,  and  is  essential  to  enable  them  to  execute  their  great  tmsU 
with  freedom  and  safety ;  and  it  has  been  frequently  exercised,  not  oniy  In  Congreia, 
but  by  the  respectlTe  branches  of  the  state  legiilatnres,  and  may  be  considered  aa 
indiipntably  acknowledged  and  settled.  Story,  Comm.  ii.  pp.  806-817.  What  acU 
•hall  amount  to  a  contempt  of  either  houK  of  Congres*  are  not  defined,  and  mnst  be 
left  to  the  judgment  and  discrelion  of  the  house,  nnder  the  circumstances  of  each 
caie.  In  England,  libels  npon  the  character  or  proceedings  of  either  house  of  Parlia- 
ment, or  any  of  lis  members,  are  regarded  as  breaches  of  privilege,  and  pnnlshabte 
as  for  contempti,  by  imprisonment.  May's  Treatise  on  the  I*w  and  Privileges  of 
Parliament,  82;  Burdelt  d.  Abbott,  lupra.  But  with  us  such  a  coorie  of  redress  has 
not  been  adopted,  and  the  bouse  thitt  was  Injured  would  probably,  U  redress  waa 
•ouglii,  direct  a  public  prosecution  by  indictment.  The  act  of  Congiess  of  14th  July, 
17P8,  made  it  an  indictable  oSence  to  libel  the  government.  Congress,  or  Freddent 
of  the  United  Slates.     Vide  infra,  ii.  24. 

legislative  assembly.    Doyle  t>.  Falconer,  ham  n.  Bforrlsaey,  11  Gray,  326;  State 

L.  R.  1  P.  C.  S2B,  S40  (citing  and  seem-  e.  Matthews,  87  K.  H.  160.    In  Sanborn 

Inply  disapproving  Anderson  v.  Dnnn).  f.  Carleton,  16  Oray,  390;  a.  c.  2S  Law 

When  a  statute   gives   the   power,  see  Rep.  T,  it  was  held  that  the  se^geant-«^ 

Spealcer  of  Leg,  Ass.  of  Victoria  v.  Glass,  arms  of  the  United  States  Senate,  having 

L.  R.  3  P.  C.  660.    The  Massachusetts  a  warrant  to  arrest  a  party  for  contempt. 

House  of  Representatives  can  commit  for  could  not   delegate   his    authority,  and 

contempt  a  party  who  refuses  to  attend  authorize  an  arrest   by  liis   depnty  in 

as  a  witneM  and  testify  before  a  commit  Maaaachtisetts.x' 

tee  of  the   House.     But   the   Supreme         *9Ad.  &EI.1;  11  Ad.  &  El.  263,278, 

Court  can  inquire  on  tiabeai  rxirpat  Into  297 ;  ante,  236,  n.  2. 
the  propriety  of  the  commitment    Bara- 

x'  In  Kilboum  V.  Thompson.  103 U.S.  ment  agahut  the  scrgei>nt«t«rms   and 

16S,  the  power  of  the  House  of  Repre-  the  members  of  the  committee  at  whose 

sentatives   to   punish  for   contempt   re-  instance  the  arrest  was  ordered  by  the 

ceived   elaborate    discussion.     Eilboum  House. 

had  been   arrested   and   imprisoned   by         In  reviewing  the  English   cases,  the 

order  of  the  House  for  refusinir  to  an-  court  pointed  out  that  the  power  in  Pa> 

swer  certain  questions   propounded  and  liament  arose  originally  from  the  char&c- 

to  produce   certain    books   and   pspere  ter  of  that  body  as  ■  court,  and  not  from 

cnilcd  for  by  a  committee  of  the  House.  Its  character  as  a  legislative  body.    That 

He  l.riJiiglit  an  action  for  false  imprison-  do  such  character  was  given  to  Congress, 
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tfaat  honse  eojoys,  in  its  l^sUtire  character,  which  is  not  ahared 
equally  by  the  other ;  and  even  those  bills  are  amendable  by 
the  Senate  in  its  discretion.  («)  The  two  houses  are  an  entire 
and  perfect  check  npon  each  other,  in  all  business  appertaining 
to  legislation ;  and  one  of  them  cannot  even  adjourn,  during 
the  session  of  Congress,  for  more  than  three  days,  without  the 
consent  of  the  other,  noi  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  sitting.  (tQ 

The  powers  of  Congress  extend  generally  to  all  subjects  of 
a  national  nature.  Many  of  those  powers  will  hereafter  become 
the  subject  of  particular  observation  and  criticism.  At  present, 
it  wiU  be  sufficient  to  observe,  generally,  that  Congress  are 
authorized  to  provide  for  the  common  defence  and  general  wel- 
fare ;  and  for  that  purpose,  among  other  express  grants, 
they  are  authorized  to  lay  and  collect  taxes,  *  duties,  *2S7 
imposts,  and  excises ;  to  borrow  money  on  the  credit  of 
the  United  States ;  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes;  to 
declare  war,  and  define  and  punish  offences  against  the  law  of 
nations ;  to  raise,  maintain,  and  govern  armies,  and  a  navy ; 
to  organize,  arm,  and  discipline  the  militia;  and  to  give  full 
efficacy  to  all  powers  contained  in  the  Constitution.  Some  of 
these  powers,  as  the  levying  of  taxes,  duties,  and  excises,  are 
concurrent  with  similar  powers  in  the  several  states;  but  in  most 
cases,  these  powers  are  exclusive,  because  the  concurrent  exercise 
of  them  bj  the  states  separately  would  disturb  the  general  har- 
mony and  peace,  and  because  they  would  be  apt  to  be  repugnant 
to  each  other  in  practice,  and  lead  to  dangerous  colliuons.    The 

(c)  Art.  1,  KC  7.  (d)  Art.  1,  mc  6. 

It  leMt  except  in  certain  atrictlj  limited  hence  that  the  order  of  tbe  Hoiue  wsi 
CMei.  It  WM  betd  tbat  at  most  tlie  no  pratection  to  the  defendants.  The 
Hou*e  had  onlj  poirer  to  punish  for  reasoniog  of  Andenon  v,  Donn  iraa  di«. 
contempt  when  acting  within  tbeie  lim-     approred. 

ita  in  K  JaiUcial  capacity  ;   and  further,  It  was  held,  however,  tliBt  those  of 

that  it  was  open  to  the  court  to  inqaire  the  defendants  who  were  memlwrs  of  tlie 
Into  the  question  wtietlieT  the  House  waa  House  were  protected  by  the  last  clause 
so  acting  in  this  case.  It  was  held  that  of  sec,  6,  of  aiL  1,  of  the  Constitution, 
the  inquiry  in  which  the  committee  was  "  and  for  any  speech  or  det>ate  in  either 
engaged  at  the  time  of  plaintiff'a  refusal  RoDsc  thej  shall  not  lie  questioned  el«e- 
to  testify  was  beymtd  the  powen  of  Con-  where;"  the  words  "speech  or  debstc" 
gress,  and  that  tbe  power  to  punish  for  twing  held  to  cover  everytlilng  »aid  or 
contempt  did  not  exist  in  ttie  case,  aod    done  by  a  member  ai  •ucli. 
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powera  whjcli  are  ctmtemd  upon  CongresB,  and  tbe  tHYthibitions 
which  are  impoeed  upon  the  states,  woukl  s«em,  upoa  a  hit  and 
just  construGtion  of  them,  to  be  mdiq>eDBable  to  seouie  to  this 
country  the  inestimable  blessings  of  onion.  Tbe  articles  of  con- 
federation, digested  during  the  American  irar,  intended  to  confer 
upon  Congress  pow^s  nearly  equal  to  those  with  which  they  are 
now  invested ;  but  that  compact  gave  them  none  of  the  means 
requisite  to  carry  those  powers  into  effect.  And  if  the  sentiment 
which  baa  uraformly  pervaded  the  minds  of  the  people  of  this 
country  be  a  juet  one,  that  the  consolidated  union  of  tiiese  states 
is  indispensable  to  oar  national  prosperity  and  happiness,  —  and 
if  we  do  not  wish  to  be  once  more  guilty  of  the  great  absurdity 
of  proposing  an  end,  and  denying  the  means  bo  attain  it,  —  then 
we  must  conclude  that  the  powers  conferred  upon  Congress  are 
not  disproportionate  to  the  magnitude  of  the  trust  confided  to 
the  Union,  and  which  the  Union  alone  is  competent  to  fulfil 

The  rules  of  proceeding  in  each  house  are  substantially  the 
same ;  and  though  they  are  essential  to  the  transaction  of  busi- 
ness with  order  and  safety,  they  are  too  minute  to  be 
*288  treated  at  length  in  an  elementary  'survey  of  the  con- 
stitutional  polity  and  general  jurisprudence  of  the  United 
States.  The  House  of  Repreeentativeg  choose  their  own  Speaker, 
but  the  Vice-President  of  the  United  States  is,  ex  officio.  Presi- 
dent of  the  Senate,  and  gives  the  casting  vote  when  they  are 
equally  divided.  The  proceedings  and  discussions  in  the  two 
houses  are  public.  This  affords  the  community  early  and  authen- 
tic information  of  the  progress,  reason,  and  policy  of  measures 
pending  before  Congress,  and  it  is  likewise  a  powerful  stimulus 
to  industry,  to  reaearch,  and  to  the  cultivation  of  talent  and  elo- 
quence in  debate.  Though  these  advant^^  may  be  acquired  at 
the  expense  of  much  useless  and  protracted  discussion,  yet  the 
balance  of  utility  is  greatly  in  favor  of  open  deliberation ;  and 
it  is  certain,  from  the  general  opposition  to  the  experiment  that 
was  made  and  continued  for  some  years  by  the  Senate  of  the 
United  States,  of  sitting  with  closed  doors,  that  such  a  practice, 
by  any  legislative  body  in  this  country,  would  not  be  endured. 

S.  Manner  cf  paaolng  Laws. — The  ordinary  mode  of  passing  laws 
is  briefly  aa  follows :  (a)  One  day's  notice  of  a  motion  for  leave 

(a)  See  the  iUnding  rulea  and  orders  of  the  House  ot  RepreteatatErei,  printed  in 
1795,  by  Pruicla  Childi.    The  rnles  and  fornu  of  proc«ediiig  In  legulfttlTe  bodies  ire 
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to  bring  in  a  bill,  in  oaaea  of  a  gatfeni  nature,  ia  required.  Every 
bill  must  have  three  readings  previoua  to  its  being  passed,  and 
tlieue  readings  must  be  on  different  days,  and  no  bill  can  be  com- 
laitted  or  amended  until  it  has  been  twice  read.  Such  little 
cheeks  iu  the  forms  of  doing  business  are  prudently  intended  to 
noi  oaly  NKOtial  to  orderijr  aad  free  dlacoMlon  kad  deUbentloa,  bat  tboM  ftnmi 
bccoBie  tabeUnoe ;  tor  fbej  operate  aa  aafegnarda  of  UberQr,  and  a  ptotectJoD  to  the 
miuorltj'  agaioit  the  riolence  and  tynaay  of  the  majorltj.  It  waa  an  obMrratioa 
of  Mr.  Oiulow,  lor  maoy  f  ean  Spealccr  of  the  Engluh  Bauas  of  Commona,  that  he 
had  often  heard  old  and  experienoed  memben  laj,  that  nodiing  tended  more  to  tiiTOW 
power  into  the  hand*  of  the  adminlatratlon,  than  a  neglect  of  or  departure  from  tb* 
rnlei  of  proceeding.  Hatael'*  Precedent*  of  Proceeding*  in  the  Home  of  Conunon^ 
and  JeSenon'f  Manoal  of  Fnrliamenlary  Practice,  and  etpeciallj  May'i  TreatiH 
upon  the  Law,  Privllegei,  PtOceedinKii  and  Uiage  of  Pariiament,  London,  1844,  and 
Ca^ng*!  Bnln  of  Prooeediag  and  Debate  in  DdibaallTe  Aieemfall«a,Boaton,  IS46, 
ongbt  to  be  thMroughl;  atndied  by  aU  leading  and  ettdeut  monbara  In  le^ilativ* 
a«emblie*. 

AmoDg  the  rolee  of  the  Hoiue  of  RepmeatatlTes,  tfae  estahliihnient  of  irhat  U 
terawd  At  frtviam  ^aeUion  Ii  of  great  importaiice.  It  ia  nndentood  not  to  apply 
whea  a  bill  or  mollm  ii  nnder  diacuealon  in  a  cottiiaittee  of  the  whole  House,  btM 
onlj'  yheu  the  lame  Is  before  the  Honte,  with  the  Bpeakn'  in  the  chair.  The  preTioni 
qneition  !■  adoiltted  when  demanded  bj  a  majoritj  of  the  memben  present  \  and  it 
Cftatdef  a  majority  at  any  tfane  to  put  an  end  m  de  Haut  to  all  dUcnuion,  and  to 
pat  the  mlnorily  to  (Uenoe  by  a  prompt  and  final  TOte  on  tfae  main  foettlon.  It  ii 
whether  tlie  qaestioD  imder  debate  shall  now  be  put ;  and,  until  It  ia  decided,  It  pre- 
clndes  all  amendment  and  debate  of  the  main  question,  and  all  motions  to  amend, 
commit,  ot  postpone  the  main  question.  If  the  previous  qnesdon  be  decided  afflrm- 
atlTdy,  th«  tatia  qnestioli  Is  to  be  put  iBStantaneonaly,  and  no  member  is  allowed 
(o  amend  <x  discus*  It.  The  previous  qnestfon  ha*  long  been  In  use  in  the  Englisb 
House  of  Commons ;  and  if  It  be  carried  in  the  afflnnatlve,  no  alteration  can  then 
take  place,  no  debate  is  suffered  to  Intervene,  and  the  Speaker  puts  the  main  question 
ftnmedlatcly.  Cwanla  on  Htatutel,  1S8D,  p.  291.  During  the  period  of  the  Conti* 
DCntal  Congress,  ander  the  articles  of  <»nfederatiim,  the  previous  question  was  re- 
garded rather  a*  a  preliminary  inquiry  into  the  proprie^  of  the  main  question.  This 
was  also  the  ca»e  under  the  present  Constitution  of  the  United  States,  for  many 
years.  Its  object  was  to  avoid  dedaion  on  delicate  queitloo*,  a«  Inexpedient,  and 
if  It  was  decided  that  the  main  quesUon  be  put,  the  main  qaettion  wa*  open  to  debate^ 
It  wa*  not  nntll  1811  that  the  previous  question  attained  Its  present  absolute  sway. 
The  Hon.  Witllam  OastoO,  a  member  of  the  House  of  Beprasentatl'rei  from  Horth 
Carolina,  In  1810,  made  a  fmltlees  effort  to  ezpnage  the  preTioui  question  from  the 
kIm  of  the  House.  Hi*  speech  was  a  vet;  able  and  well4Bformed  discussion  of 
the  meriu  of  the  rde,  and  he  regarded  it  as  a  formidable  Instnuaent  of  tyranny 
of  majorhlea  over  minorities,  and,  bo  the  extent  to  which  It  Is  carried,  witliont  a 
ptccedent  In  tfae  annals  of  any  free  delibetatire  assembly. 

Legislation  wa*  a  adence  cuEtlvaled  with  so  much  care  and  refinement  among  the 
ancient  Romans,  that  Utey  had  laws  to  instract  them  how  to  make  laws.  The  Lex 
IJclnla  and  Lex  Ebntia,  the  Lex  CncUla  and  Lex  Didla,  provided  checks,  that  the 
law  aliould  not  unintentionally  contain  any  particular  personal  privileges,  or  weaken 
the  force  of  former  laws,  or  be  crowded  with  mullitarioai  matter.  Oravlna,  De  Ortn 
et  rivgran  JArit  avtita,  Uk  1,  o.  to. 
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guard  against  surprise  ot  impositioD.  In  the  Hoaae  of  Represent- 
atives, bills,  after  being  twice  read,  are  committed  to  a 
*  239  committee  of  the  whole  HousO)  when  the  *  Speaker  leaves 
the  chair,  and  takes  a  part  in  the  debate  as  on  ordinary 
member,  and  a  chairman  is  appointed  to  preside  in  his  stead. 
When  a  bill  has  passed  one  house,  it  is  transmitted  to  the  other, 
and  goes  through  a  similar  form ;  though  in  the  Senate  there  is 
less  formality,  and  bills  are  often  committed  to  a  select  committee, 
chosen  by  ballot.  If  a  bill  be  altered  or  amended  in  the  iiouse 
to  which  it  is  transmitted,  it  is  then  returned  to  the  house  ia 
which  it  onginated,  and  if  the  two  bouses  cannot  agree,  they 
appoint  committees  to  confer  together  on  the  subject,  (a) 

6.  FreaUtMifa  Hegstlve. — When  a  bill  ia  engrossed,  and  has 
passed  the  sanction  of  both  houses,  it  ia  transmitted  to  the  Presi- 
deBt  of  the  United  States  for  bis  approbation.  If  he  approves 
of  the  bill,  he  signs  it.  If  he  does  not,  it  is  returned,  with  hia 
objections,  to  the  house  in  which  it  originated,  and  that  house 
eiUei-s  the  objections  at  lai^e  on  its  journals,  and  proceeds  to  recotw 
sider  the  bill.  If,  after  such  reconsideration,  two  thirds  of  that 
house  should  f^ree  to  pass  the  bill,  it  is  sent,  tc^ether  with  the 
objections,  to  the  other  house,  by  which  it  is  likewise  reconsidered, 
and,  if  approved  by  two  thirds  of  that  house,  it  becomes  a  law.  (() 
But,  in  all  such  cases,  the  votes  of  both  houses  are  determined  by 
yeas  and  oays,  and  the  names  of  the  persons  voting  for  and  against 
the  bill  are  entered  on  the  joumala.  If  any  bill  shall  not  be 
returned  by  tlie  President  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  becomes  a  law, 
equally  as  if  he  had  signed  it,  unless  Congress,  by  adjournment, 
in  the  mean  time,  prevents  its  return,  and  then  it  does  not  become 
a  law.  (c)  * 

(u)  By  the  nriMd  coiulitatioii  of  New  ToA,  of  IMB,  il  ii  dectsred  that  no  'biil 
■halt  be  paued  unleM  bj  the  aisent  of  a  PMjoriC;  of  all  the  memben  elected  to  each 
branch  of  the  kglilature ;  and  the  queation  upon  the  final  passage  ihall  be  tak«i 
iminrdlately  upon  it*  last  reading,  and  the  yeas  and  na^s  entered  on  the  JonmaL 

(i)  The  Conslitntion  does  oat  say  whether  the  Tote  of  two  thirds  of  each  honte 
on  the  Teconsidetation  of  a  bill  returned  by  the  President,  with  objections,  shall  be 
two  thirds  of  the  members  elected,  or  only  two  thirds  of  the  meinben  present.  It  la 
undentood  that  the  latter  cDnstmctlaD  has  been  adopted  in  practice. 

(c)  Art.  1,  sec.  7, 

>  In  New  Toric,  it  has  been  decided,    that  a  bill  which  passed  the  teoond  boose 
under  a  simUar  constUnUonal  proTisioa,    [and  was  pntented  to  the  Qoremor  for 
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The  practice  m  Congress,  aod  especially  in  the  second  or  lost 
session  of  each  CoDgress,  of  retraining  most  of  their  bills  until 
within  the  last  ten  days,  is  attended  with  the  disadvantage  of 
shortening  the  time  allowed  to  the  Presideut  for  perusal  and 
reflection  upon  them,  and  of  placing  within  the  power  of  the 
President  the  absolute  negative  of  every  bill  presented 
within  the  last  ten  days  preceding  the  4th  of  *  March ;  '  240 
and  this  he  can  effect  merely  by  retaining  them,  without 
being  obliged  to  assign  any  reason  whatever ;  for  he  is  entitled 
to  ten  days  to  delibei'ate.  Most  of  the  bills  that  are  presented  to 
the  President  in  the  second  session  of  every  Congress  were,  a  few 
years  ago,  presented  to  him  within  the  last  ten  days,  and  gen- 
erally  within  the  last  two  days  ;  but  the  rules  of  CoDgress  have 
latterly  checked  the  evils  and  danger  of  such  an  accumulation  of 
business  on  the  last  days  of  the  session. 

This  qualified  negative  of  the  President  upon  the  formation  of 
laws  ia,  theoretically  at  least,  some  additional  security  against  the 
passage  of  improper  lavrs,  through  prejudice  or  want  of  due  reSec- 
tion  ;  but  it  was  principally  intended  to  give  to  the  President  a 
constitutional  weapon  to  defend  tiie  executive  department,  as  well 
as  the  just  balance  of  the  Constitution  f^ainst  the  usurpations  of 
the  tegialative  power.^  To  enact  laws  is  a  transcendent  power  ; 
and  if  the  body  that  possesaes  it  be  a  fall  and  equal  representation 
of  the  people,  there  is  danger  of  its  pressing  with  destructive 
weight  upon  all  the  other  parts  of  the  machinery  of  the  govern- 
ment. It  has,  therefore,  been  thought  necessary,  by  the  most 
skilful  and  most  expeiienced  artists  in  the  science  of  civil  pol- 
ity, that  strong  barriers  should  be  erected  for  the  protection 
and  security  of  the  other  necessary  powers  of  the  government. 
Nothing  has  been  deemed  more  fit  and  expedient  for  the  pur- 
pose than  the  provision  that  the  head  of  the  executive  depart- 
ment should  be  so  constituted  as  to  secure  a  requisite  share  of 
independence,  and  that  he  should  have  a  negative  upou  the  pass- 
ing of  laws  ;  and  that  the  judiciary  power,  resting  on  a  still  more 
permanent  basis,  should  have  the  right  of  determining  upon  the 
validity  of  laws  by  the  standard  of  the  Constitution.  A  qualified 
negative  answers  all  the  salutary  purposes  of  an  absolute  one,  for 

Uf  ictlonl]  thedajbefoMtiieendof  the    »  presented  to  him,  wm  a  rnUd  law. 
•radon,  and  ligned  hj  him  after  it,  bnt    Peoide  d,  Boweo,  31  B.  T.  617. 
wiUiiii  ten  daya  ot  tlte  time  when  it  wai        ^  Anit,  221,  a.  I. 
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it  is  not  to  bo  presumed  that  two  thirds  of  both  houses  <^  Con- 
grees,  on  reoonsideration,  with  the  reaeoning  of  the  Presideat  in 

opposition  to  the  bill  spread  at  large  iipoa  their  joumids, 
*  241  will  ever  oonour  in  any  unconstitutional  *  meawue.  (a) 

In  the  English  aonstitution,  the  king  has  an  absolute  nega- 
tive {  but  it  has  not  been  neoessary  to  exercise  it  since  the  tini« 
of  William  III.  The  influence  of  the  crown  has  been  exerted  in 
a  more  gentle  manner,  to  destroy  any  obnoxious  measure  in  ita 
t>rogreBB  through  the  two  houses  of  Parliament.  Charles  I.  stood 
for  a  long  time  upon  the  striot  and  forbidding  rights  of  his  pre- 
rogative ;  but  he  was  compelled,  by  the  spirit  and  clamor  (^  (hs 
nation,  to  give  his  assent  to  bills  which  cat  down  that  preroga- 
tive, and  placed  the  power  of  government  in  the  hands  of  the 
Parliament.  The  peremptory  vOo  of  the  Roman  tribunes,  who 
were  placed  at  the  door  of  the  Senate,  would  not  be  reoonoilabls 
with  the  spirit  of  deliberation  and  independenoa  which  distin- 
guishes the  oonnoils  of  modem  timea.  The  French  constitution 
of  1791,  a  labored  and  costly  &bno,  on  which  the  philosophers 
and  statesmen  of  Fiance  exhausted  all  their  ingenuity,  and  which 
was  prostrated  in  the  dust  in  the  course  of  (Hie  year  from  its 
existence,  gave  to  the  king  a  negative  upon  the  aots  of  the  legis- 
lature, with  some  very  feeble  limitations.  Every  bill  was  to  be 
presented  to  the  king,  who  might  refuse  his  assent;  but  if  tht 
two  following  le^slatures  shonld  successively  present  the  same 
bill  in  the  same  terms,  it  was  then  to  become  a  law.  The  con- 
stitutional negative  given  to  the  President  of  the  United  States 
appears  to  be  more  wisely  digested  than  any  of' the  examples 
which  have  been  mentioned,  (b) 

<a)  Thb  qnklifled  ncgstlre  ol  Um  FrttldMit  ha^  In  Um  progrcM  of  Um  adnialitia- 
tion  of  the  goTemment,  liace  the  flnt  publickUoa  of  ttiMs  CommeatsrieR,  in  1826, 
become  &  verj  gnre  power,  and  applied,  under  tlie  ordinary  name  of  veto,  with  a 
familiarity  whtch  appear*  not  to  hate  b«en  antldpated  by  tbe  geiRTation  which 
adopted  the  Conatinrtion. 

{6|  Tbeorganiiatioaof  tbetwohoQiMof  CDDgT«M,«odtheprIaciplMon«hlcliit 
reita,  were  profoundly  diactuaed  In  tbe  Fedenliit,  from  Ho.  62  to  No.  [64,]  lodnalTe. 
There  It  no  work  on  the  aubject  of  die  Conadtntlon,  and  on  republican  and  federal 
gOTorament  eeQeralljr,  that  deaerret  to  be  more  thoioagfaly  itndiad.  The  f  ederalirt 
appeared  originally  in  a  aeriet  of  noroben,  publlahed  in  lli«  New  Toik  dally  papera, 
between  October,  1787,  and  June,  17B6.  They  were  read  with  admiration  and  enlbu- 
■laam  a*  they  •noceatively  appeared,  and  by  no  peraon  mi»«  to  than  the  anthor  of 
tliii  note,  who  made  a  fruitlou  attempt  at  tbe  tima  to  abridge  bhemfor  tlw  benefit  of 
a  country  Tillage  print.  ITo  cooititntion  of  goTemment  erer  reoeiTed  a  more  maate^ 
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and  (Qccewfol  Tindkktion.  I  know  not,  indeed,  of  uif  work  on  the  prindplet  of  free 
gOTemmem  that  la  to  be  compared,  in  iDibucdon  and  lutrinalc  raloe,  to  tfaii  unall 
and  nnpreteodlng  Tolnmeof  the  Federalist  j  noteTenif  we  reiort  to  Arulotle,  Cicero, 
Machlavel,  Monleiqiiieu,  Milton,  Locke,  or  Burke.  It  ii  eqoallj  admirable  in  the 
depth  of  itawiidom,  the  compieheoiiveneu  of  Iti  vlewi,  the  tagacit/  of  Iti  reflectioDi, 
•ndthefearleuneai,paOiotiiin,  candor,  limpUclty,  and  elegaoce  with  which  It*  Buthf 
are  uttered  and  recommended.  Mr.  Justice  SCor;  acted  wUel;  In  making  the  Feder- 
■llit  the  hailj  of  Ms  Commentatj  i  and  ai  we  had  the  experience  of  nearly  fiftj  yean 
■Ince  the  Federalist  was  written,  the  wcrk  of  Jndga  Story  was  enriched  with  the 
retolta  of  that  experience,  and  it  ii  written  in  the  same  free  and  liberal  spirit,  with 
equal  eaBctiMM  of  leaeuch  Md  (oaadaen  of  4oouktt,  and  witb  gteM  ientf  and 
elegance  of  composition. 
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LECTURE  XII. 

OF  JTTDICIAL  CONBTBUOnONS  OP  THB  POWGBS  07  COHGBEaa. 

I  PBOOBBD  to  consider  the  cases  io  which  the  powers  of  Con- 
gress hare  been  made  the  subject  of  judicial  investigation,  (a) 

1.  Of  Frlorlt7  ta  Paymwtt  oUlmed  bj  tbs  Unitad  Btataa.  —  Con- 
gress have  declared  by  law  that  the  United  States  were  entitled 
-to  priority  of  payment  over  private  creditors  in  cases  of  insol- 
veacy,  and  in  the  dlstributioa  of  the  estates  of  deceased  debtors. 
The  act  of  Congress  of  31st  July,  1789,  sec.  21,  confined  the 
priority  to  custom-house  bonds.    The  act  of  4th  August,  1790, 

0.  35,  sec.  45,  limited  the  priority  in  the  same  manner.  The  act 
of  2d  May,  1792,  placed  the  surety  in  a  custom-house  bond,  who 
paid  the  debt,  on  the  same  footing,  in  respect  to  priority,  as  the 
United  States ;  and  it  confined  the  cases  of  insolvency  mentioned 
in  the  former  law  to  those  of  a  voluntary  assignment,  and  of 
attachments  gainst  absconding,  concealed,  or  absent  debtors. 

{a)  Mr.  JiittJceSt<n7,  in  hliCammentuieion  the  Conidtatlon  of  tfae  Umted  Statca, 

1.  pp.  382-142,  hu  giren  a  rerj  nUoaal  riew  of  the  rule*  of  laterpretBtion  spplinble 
to  the  Coiutitutlon.  I  hare  confined  xajieU  in  thi«  lecture  to  thou  authoritative 
eiposltion*  which  hare  been  glren  to  It  hy  the  courts  of  the  United  Stales ;  and  I  agree 
entirely  with  that  learned  commentator,  that  we  are  to  iook  to  tlie  Inatnunent  ilaeif, 
"  as  a  conetitution  of  goTemment  ordained  and  eatabliihed  b^  the  people  of  the  Cnited 
States,"  The  instrament  foroiihet  eeientially  the  meani  of  Iti  own  Interpretation ; 
and  to  reiort  to  it  was  the  practice  of  the  lat«  Chief  Jnitice  Hanball,  in  thoae  clear 
and  admirable  judicial  Tiewi  of  tlie  CoQBtituUon  which,  lo  far  at  they  go,  leare  n* 
nothing  more  perfect  to  expect  or  desire.  It  is,  at  the  same  time,  jntt  and  trne,  that 
"  ttie  most  nnexceptionable  source  of  ecUalend  interpretation  is  from  the  practical 
exposition  of  the  government  Itself,  in  its  vatiou*  departraenta,  npon  particniar  qne*- 
tioni  dUcuHed,  and  aettled  upon  Its  own  Intrinsic  merits.  Ttieie  approach  the 
nearest  in  their  own  nature  to  judicial  exposltfoas,  and  bare  the  same  general 
recommeitdation  that  belongs  to  the  latter.  They  are  decided  upon  eoiemn  argumeDl, 
pro  n  nala,  upon  a  doubt  raised,  upon  a  lu  mala,  npon  a  deep  sense  of  their  importance 
and  difflculty,  in  the  face  of  the  nation,  with  a  view  to  present  action,  in  the  midit  of 
jealous  Interests,  and  by  men  capable  of  urging  or  repelling  thegronnds  of  argoment, 
from  their  exquisite  genius,  their  compreheniiTe  learning,  or  their  deep  meditatltHi 
npon  the  absorbing  topic."    Story's  Comm.  L  S92.    See  also  infra,  SIS,  to  i.  r. 
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The  act  of  8d  March,  1797,  c.  74,  seo.  6,  went  further,  and  gave 
the  United  States  a  preference  in  all  caues  whatsoever,  whoever 
might  be  the  debtor,  or  however  he  might  be  indebted,  in  case 
the  debtor  became  insolvent,  or  the  assets  in  the  hands  of  his 
representatives,  after  his  death,  were  insufSoient  to  pay  his  debts. 
This  priorit;  was  declared  to  extend  to  cases  in  which  the  insol- 
vent debtor  had  made  a  voluntary  assignment  of  all  his  property, 
or  in  which  his  effects  had  been  attaofaed  as  an  absconding,  con- 
cealed, or  absent  debtor,  or  in  which  an  act  of  legal  bankruptcy 
had  been  committed.  This  act  applies  and  gives  the  preference 
as  against  deceased  debtors,  whether  the  debt  was  contracted 
before  or  after  the  passage  of  the  act,  provided  there  be  only- 
general  creditors,  without  any  specific  lien  created.  (&)  y^  The 
act  of  March  2,  1799,  o.  128,  sec.  65,  provided,  that  in 
like  cases  *  of  insolvency,  or  where  any  estate  in  the  *  244 
hands  of  executors,  administrators,  or  assignees  should  be 
insufBcient,  debts  due  to  the  United  States,  on  bonds  taken 
under  the  collection  act,  should  have  preference  ;  and  sureties  in 
Boch  bonds,  on  paying  the  same,  had  the  same  preference  as  was 
reserved  to  the  United  States,  (a) 

These  were  the  legislative  provisions,  giving  preference  to 
debts  due  to  the  United  States  ;  and  in  Fitker  v.  Bl^ht,  (J)  the 
authority  of  Congress  to  pass  snob  laws  was  drawn  in  question. 
The  point  discussed  in  that  case  was,  whether  the  United  States, 
as  holders  of  a  protested  bill  of  exchange,  negotiated  in  the  ordi- 
nary course  of  trade,  were  to  be  preferred  to  the  general  cred- 
itors, when  the  debtor  becomes  haukrupt.  The  Supreme  Court 
decided  that  the  acts  of  Congress,  giving  that  general  priority  to 

(A)  Commonwealth  v.  LewU,  B  Binney,  S6fl. 

(a)  Banter  d.  United  Sum,  5  Peters,  178.  In  the  cue  of  tbe  United  Sutet  v. 
Concb,  C.  C.  O.  8.  Mew  York,  April  Term,  18*1,  It  wu  declared  to  liare  been  the 
nnTsried  coDBtmcdon  of  the  85th  *ecttan  ot  the  act  ot  March  2, 1799,  that  the  priority 
tliereln  given  to  the  United  Statei,  to  be  paid  out  of  the  eitate  of  an  Iniolvent  debtor, 
takes  eSect  only  when  the  ioiolvency  is  established  bj  an  aisignmeat  of  all  bis  prop- 
erty, either  fay  his  own  act  or  by  act  of  law,  and  wben  snch  assignment  is  carried  into 
esecDtion  by  the  aMigiwe*'  Hunt's  HercbanU'  Magaiine,  New  York,  August,  1811, 
168;  United  Bute*  d.  Wood  &  Irea,  ib.  170,  a.  p. 
.  (ft)  2  Crancb, 66a 

y>  See   Lewis   v.    United    States,  02    to  demands  against  an  hisolreot  national 
U.  a  ai8i  Bajne  v.  United  States,  93  id.     bank.    Cook  Co.  Kat  Bank   v.  United 
643.    The  correiponding  proviiion  of  the    State*,  107  U.  B.  44S. 
Beriaed  Statutet  I(  3466)  does  not  apply 
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tb«  UniCad  StUsSt  wen  oonatitutional.  It  wias  •  power  founded 
on  the  autbority  to  uabe  all  laws  wbioh  flfaoukl  be  necessary  and 
proper  to  carry  into  effect  tlie  povers  vested  by  the  Constitution 
in  tho  gorermnent  of  the  Umted  States.  Where  the  wid  was 
within  the  lawful  powers  of  the  govemment,  Congress  possessed 
the  ohoioe  of  the  means,  and  were  empowered  to  use  any  meant 
which  were  ia  fact  condntare  to  the  «xercise  o£  the  powers 
granted.  The  goTemment  is  to  pay  th«  debts  of  the  Union,  and 
must  be  authorized  to  use  the  meana  moat  eligible  to  effect  that 
object  It  haa  a  tight  to  make  remittanoea,  by  billa  or  otherwise^ 
umI  to  take  those  pteoaations  irtuch  will  render  the  trausactioa 
safe.  If  this  claim  of  priority  interferes  wiUi  the  right  of  tbe 
state  soTere^aties,  respecting  the  d^aity  of  debta,  and  defeats 
the  measures  which  they  would  otherwise  hare  a  right  to  adopt 
to  Secure  themselves,  it  is  a  necesHtry  consequence  of  (he  eu- 
premaoy  of  tbe  laws  of  the  Union,  on  all  subjects  to  which  th« 
legi^tiTe  power  of  Congress  extends. 

The  principle  was  here  settiled,  that  (be  United  States 

*  246  are  *  eotitleil  to  sacore  to  themselves  tbe  exoluuve  privi* 

lege  of  being  preferred  as  creditors  to  private  cilizeos^  and 
even  to  the  state  authoritias,  in  all  caaea  of  the  insolvency  or 
bankruptcy  of  their  debtor.  Bat  the  coart  observed,  that  nO 
lien  was  created  by  the  atatatea  giving  the  preference,  No  bona 
fids  transfer  of  property,  in  the  ordinary  course  of  bnsinefls,  was 
overreaohed.  It  was  only  a  priority  of  payment,  whioh,  under 
different  modifications,  was  a  regulation  in  common  um  {  and  a 
(owl  fid«  alienation  of  property,  before  the  right  of  priority  A^ 
tached,  was  admitted  to  be  good. 

The  next  case  that  brought  into  discussion  this  question  of 
priority  was  that  of  the  ITnited  Statei  v.  Soo^.  (a)  It  was  there 
held  diat  the  priority  to  which  the  United  States  were  entitled 
did  not  partake  of  the  character  of  a  lien  on  the  property  of 
public  debtors.  The  United  States,  in  the  mere  character  of 
creditor,  have  no  lien  on  the  real  estate  of  their  debtor.  If 
the  priority  existed  ftrom  the  lime  the  debt  was  contracted, 
and  the  debtor  should  continue  to  transact  business  with  the 
world,  the  inconvenience  would  be  immense.  The  priority  only 
applied  to  cases  where  the  debtor  had  become  actually  and  no- 
toriously insolvent,  and^  being  unable  to  pay  hig  debts,  had  made 
ta)  8  CTMUh,  T8. 
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a  Tolantary  assignmeDt  of  all  hia  property,  or  httving  absconded 
<v  abseDted  himself,  his  jvoperty  had  been  attnched  by  process 
of  law.  A  bona  jtds  CMiveyiince  of  part  of  the  property  of  the 
debtor,  not  for  the  fraaduleDt  purpose  of  evading  the  law,  bat  to 
wcure  a  fair  creditor,  is  not  a  case  within  the  act  of  Congress 
giving  priority,  (ft)  In  this  case  of  the  Uniud  Statet  t.  Hooe,  a 
collector  of  the  revenue  had  mortgaged  part  of  his  property 
to  hia  surety  in  his.  o£Bcial  bond,  to  *  indemnify  him  from  *  246 
his  responsibility  as  surety,  and  to  secure  him  fi'ora  his 
existing  and  future  indorsements  for  the  mwigsgor  at  bank ;  and 
the  mortga^  was  held  valid  against  the  claim  of  the  United 
States,  although  the  oollectw  was,  in  point  of  iSaot,  unable  to 
pay  all  his  debts  at  Uie  tim«  the  mortg^e  was  given;  and 
although  the  moi^agee  knew,  when  he  took  the  mortgf^e,  that 
the  mortgagor  was  largely  indebted  to  the  United  States. 

Afterwards,  in  Harriton  v.  Sterry,  (a)  it  was  held  that  in  the 
distribution  of  a  bankrupt's  effects,  the  United  States  were  enti- 
tled to  their  preference,  although  the  debt  was  contracted  by  a 
foreigner  in  a  foreign  country,  and  the  United  States  had  proved 
their  debt  under  a  commission  oi  bankruptcy.  Though  the  law 
of  the  place  where  the  contract  is  made  be,  generally  speaking, 
the  law  of  the  contract,  yet  the  right  of  priority  forms  no  part 
of  t^e  contract.  The  insolvency  which  was  to  entitle  the  United 
States  to  a  preference  was  declared,  in  Prince  v.  Barttett,  (6)  to 
mean  a  legal  and  known  insolvency,  manifested  by  some  notori- 
ous act  of  the  debtor,  pursuant  to  law.  This  was  giving  to  the 
world  some  reasonable  and  definite  teat  by  which  to  ascertain 
the  existence  of  the  latent  and  dangerous  preference  given  by 
law  to  the  United  States.  In  this  last  ease,  the  effects  of  an 
insolvent  debtor,  duly  attached  in  June,  were  considered  not  to 
be  liable  to  the  claim  of  the  United  Statea,  on  a  custom-houae 

(A)  United  8tat««  r.  Hooe,  mpra,-  United  SUitei  v.  Clark,  I  Paine,  626;  TJnited 
Btaie*  D.  Monroe,  5  Ha»oii,  672;  United  State*  v.  Eiwkini,  IS  Martin  (La.).  317. 
In  England,  a  provlifonal  aulgnment  in  bankraptcf  will  ilefeat  the  kin^i  extent,  if 
it  precede*  tiie  te*t  of  the  writ.  King  r.  Cnunp,  Parker,  ISe ;  Lord  Etdon,  14  Vewjr, 
88.  In  the  cate  of  the  United  SUtea  v.  HcLellan,  S  Sumner,  846,  it  wai  held  that  a 
conveyance,  fay  a  known  inaolrent  debtor,  of  all  hit  properly  to  one  or  more  credilon, 
hi  diacharge  of  tlieir  debla,  not  exceeding  tke  amount  due,  and  not  for  the  benefit  of 
any  other  creditor),  wai  not  a  Tolnntary  aiiignment  within  the  act  of  1799,  bo  ai  to 
be  affected  by  the  priority  id  the  United  Statei. 

(a)  6  Cnnch,  289. 

(6)  8Cnu>ch,4Sl;B.r,UnlMBt«te«v.  CMulBMk,8StotT,79. 
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boQd  given  prior  to  the  attacbtnent,  and  put  ia  suit  in  August 
foUowing.  The  private  creditor  had  acquired  a  lien  by  bis 
attachment,  which  could  not  be  devested  by  procesa  on  the  part 
of  the  United  States  subsequently  issued.  Nor  will  the  lien  of 
a  judgment  creditor,  duly  perfected,  be  displaced  by  the  mere 
priority  of  tbe  United  States.  The  word  '^  insolvency ,"  in  th« 
acts  of  Congress  of  1790,  1797,  and  1799,  means  a  legal  insol- 
vency ;  and  a  mere  state  of  insolvency,  or  inability  in  a 
*  247  debtor  to  pay  all  his  *  debts,  gives  no  right  of  preference 
to  the  United  States,  unless  it  be  acoompanied  by  a  -volun- 
tary assignment  of  all  the  property,  for  the  benefit  of  creditors,  or 
by  some  legal  act  of  iuBoIvcnoy.  If,  before  the  right  of  preference 
has  accrued,  the  debtor  has  made  a  bona  fide  conveyance  of  his 
estate  to  a  third  person,  or  has  mortg^ed  tbe  same  to  secure  a 
debt,  or  if  the  pBoperty  has  been  seized  under  an  execution,  the 
property  is  devested  from  the  debtor,  and  cannot  be  made  liaUe 
to  tbe  United  States,  (a) 

(a)  TheloMon  n.  Smith,  2  WheatOD,  SOO;  Conarj  e.  The  Atlantic  Inmrance  Com- 
pany, 1  Petera,  SSfl  i  Brent  v.  Bank  uf  Waahlugton,  10  Peten,  606.  The  prioritr  of 
the  United  Statei  doea  not  aSect  KajUai,  general  onpociflc.eilitingirfaen  theeToit 
took  place,  which  gave  the  United  States  a  claim  of  priority,  nor  prevent  tbe  timoa- 
mlieinn  of  the  property  to  aui^eei,  ezecuton,  and  admlniitratora  lubject  to  ibe 
lien.  lb.  Id  Eogland,  fn  the  caie  of  Qilea  n.  Grorer,  before  the  Kooae  of  Lends  (9 
Bing.  128),  it  waa  decided,  after  a  most  elaborate  dlscuiilon,  in  coDfonuLlj'  with  tbe 
opinioDi  of  a  majority  of  the  twelve  J adget,  that  the  goodi  of  a  debtor,  already  seiied 
under  titfi.fa.  at  the  suit  of  a  aubject,  but  not  lold,  mi^t  be  taken  aader  a  writ  of 
extent  for  a  debt  of  the  crown,  and  which  writ  of  extent  was  tested  after  the  aeiiim 
under  the^.  fa.  The  selxnie  under  the^.^.  was  considered  aa  not  deveating  the 
debtor  of  his  general  property  ill  the  goods  aeiced,  or  In  any  manner  altering  tbt 
properly,  and  that  no  properly  was  thereby  acquired  therein  by  tbe  eitecutioa  creditor, 
or  by  the  sheriff  The  claims  of  the  crown  and  the  subject  on  the  goods  were  held 
to  stand  in  equal  degree,  and  the  two  execationi  to  be  In  effect  concurrent;  artdia 
•uch  cases  the  king's  prerogative  had  the  preference.  Quando  jua  Domini  K^ia  et 
sabditi  iosimul  concurrunt  Jus  regis  pmferri  debet.  (Q  Co.  129,  b.)  The  sheriff  bad 
the  legalcustodyof  the  goods,  and  a  special  property  In  them  by  virtue  of  theaeizore, 
for  the  purpose  of  protection  and  sale ;  but  until  the  sale,  which  was  the  dividing Um 
as  |to]  theownershipof  the  goods,  the  absolute  property  of  tlie  debtor  was  notaliend 
or  deveated.  The  priority  of  the  government  claims  in  this  country  is  not  carried  to 
that  extent,  according  to  the  opinion  of  Judge  Washington,  in  Theluaaon  v.  Smith; 
but  it  ia  tobeobserved,  that  the  observation  of  Judge  Washington  was  a  mererfitfim, 
and  not  a  tumlng.point  in  the  case.  The  same  remark  applies  to  what  was  said  by 
the  judge  wlio  delivered  the  opinion  of  the  court  in  Conard  d.  The  Atlantic  Insunwce 
Company  ;  for  the  didam  was  quoted  in  the  course  of  the  opinion  incidentally,  and 
without  Any  criticism  npoo  it,  or  particular  attention  to  it  In  Hoke  v.  Headenoa, 
3Dev.  (N.  C.)  17,  fudge  Kuffln  considered  the  prerogative  of  tfaeMTereign  as  to 
priority  equally  applicable  beieai  in  Eaglanil,  and  thai  it  rat  toUie  extent  cUimed 
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The  United  States  hftve,  accordiogly,  a  preference  as  creditors, 
to  the  extent  above  declared,  in  four  cases,  viz. :  (1.)  In  tlie 

in  the  ftlioTe  cmc  of  Gild  v.  OroTer.  On  tbe  other  hand.  In  Wilcocka  v.  Wain,  10 
Serg.  &  Rawie,  380,  and  in  United  States  n.  Mechanlci'  Bank,  Gilpin,  G1,  It  was  held 
that  the  prioritr  of  the  United  States  gare  no  lien  on  property  Mtiad  under  i  jIeti 
fidai,  when  the  Uen  accrued,  for  the  debtor  was  devested  of  the  property.  A  Teiy 
contested  question  has  been  raised  and  discnssed  in  the  courts  in  tliis  coantrj, 
on  the  conflicting  claimi  of  a  Judgment  or  attaching  creditor  under  state  laws,  and  the 
itrignee  under  the  bankrupt  law  of  the  United  States.  It  was  declared  and  adjudged 
b;  Mr.  Jnattce  Story,  In  the  Circuit  Court  of  tbe  United  States,  in  Hasiachiuetta, 
and  by  Mr.  Jnatlce  Ware,  hi  the  District  Court  of  Maine,  that  an  attachment  under 
a  stale  law  was  not  an  absolute  lien,  but  a  contingent  one,  dependent  upon  a  iabs»- 
qnent  judgment  in  the  attaching  luft;  and  that  a  bankrupt's  discharge  upon  a  petition 
in  bankruptcy,  filed  after  the  attachment  and  during  tbe  process  of  luch  suit,  would 
be  a  bar  to  the  rccoTery  of  any  Judgment  thereon,  and  that  the  lien  created  by  the 
aUacfament  most  glre  way  and  tiecomei  avoided,  and  the  debt  also,  by  the  tabteguent 
decree  and  discharge  in  bankruptcy.  Er  parte  Foster,  2  Story,  131 ;  In  the  Matter 
cf  Cook,  2  Story,  876;  In  the  Matter  of  Bellows  and  Peck,  3  Story,  428;  Smith  b. 
Gordon,  6  Law  Reporter,  313;  Everett  r.  Stone,  8  Story,  447.  The  wurts  of  the 
United  Slates,  and  several  of  the  state  courts,  maintain  a  difCerent  doctrine.  The 
doctrine  Is,  that  a  creditor,  by  his  suit  In  equity,  commonly  called  a  creditor's  bill,  on 
Ut  nnsatisfled  judgment,  thereby  acquires  an  equitable  lien,  and  which  operates  as 
an  attachmeat  of  property,  and  creates  a  right  to  priority  ot  payment  aa  against  the 
uugnee  of  a  bankrupt,  under  a  petition  In  bankruptcy  $ubttquenllg  made.  That  lUch 
a  hen  waa  not  derested  by  a  decree  in  bankruptcy,  upon  a  petition  filed  tubsequenl 
to  the  commencement  of  a  chancery  suit,  or  the  levy  ol  the  attachment.  Tliat  the 
auigiwe  In  anch  a  case  takes  the  debtor's  property  subject  to  the  creditor's  lien,  even 
independent  of  the  proviso  in  the  bankrupt  act,  and  upon  general  principles  applicable 
to  Insolvency  and  bankruptcy  in  this  country  and  In  England.  That  the  assignee  of 
the  bankrnpt  or  insolvent  takes  only  such  rights,  and  subject  to  inch  equities  as 
belonged  to  the  bankrupt  blniaelf  at  the  Ume  of  the  bankruptcy.  That  the  judgment 
creditor  had  also  a  lien,  upon  the  true  construction  of  the  proviso  In  the  2d  section  of 
tbe  bankrupt  law,  paramount  to  tiie  claim  of  the  assignee,  and  as  strong  upon  this 
proviso  as  upon  general  principles  ot  law,  for  tbe  word  ■ecuriliet  reaches  all  mortgages 
and  liens,  and  Ihey  may  be  enforced  in  the  state  court*.  The  attachment  is  a  lien, 
and  tbe  creditor's  bill  a  lien  within  the  proviso,  and  the  property  of  the  bankrupt  was 
not  devested  nntil  the  decree  In  bankruptcy.  The  decisions  In  the  circuit  courts  of 
the  United  States  In  Vermont,  New  Jeriey,  and  Fenniylvsnta,  and  of  the  district 
ceum  of  Vermont,  of  Northern  New  York,  and  of  several  of  the  state  courts,  are  all 
dted  in  support  of  thli  doctrine,  by  the  Ass't  V.-Ch.  of  New  York,  in  the  case  of 
Slomi  0.  WaddeU,  8  N.  Y.  Legal  Observer,  367,  S.  o.  2  Saudf.  Ch,  494,  and  which 
caie  li  distinguished  for  its  learning  and  ability,  and  its  logical  vindication  of  the  doc- 
Wne.  The  two  cases  of  Kittreilge  o.  Warren  and  of  Kittredge  v.  Emerson,  decided 
hi  the  Supreme  Court  of  New  Hampshire,  In  the  ycnr  1844,  and  in  which  thejudgment 
of  the  court  was  delivered  by  Mr.  Ch.  Justice  Parker,  are  equally  worthy  of  special 
notice  for  their  learned  research,  and  powerful.  It  not  Irresistible,  dednctions.'    See 

'  14  N.  H.  608;  16  N.  H.  227.  The  preme  Oourtof  the  United  Stales.  Peck 
doctrine  of  the  New  Hampshire  courts  p.  Jenness,  7  How.  612 ;  Colby  v.  Ledden, 
WM  that  Bnally  established  in  the  Sn-    ib.  626.     But  by  tbe  Bankrupt  Law  of 
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case  of  the  death  of  the  debtor  withottt  snffioieat  anria;  (2.) 
bonkraptc;,  or  legal  insolveiiCT^f  manifseted  by  stMue  act  putmattt 
to  law ;  (8.)  a  voluntaiy  assigament  b;  the  insolvent  of  all  hu 
property  to  pay  his  debts ;  (4.)  in  the  case  of  an  absent,  con- 
cealed, or  absconding  debtor,  whose  effecU  are  attached  bj  pro- 
cess of  law.  The  priority  was  iDtented  to  operate  only  where, 
by  law,  or  by  the  act  of  the  debtor,  his  property  was  sequestered 
for  the  oae  of  his  creditors;  and  it  is  proper  that  this  prerogative 
right  of  the  United  States  should  be  strictly  constmed  and  pre- 
cisely defined,  ior  it  is  in  derogation  of  the  general  rights  of 
creditors.  (() 
The  government  was  a  privileged  creditor,  under  the  Roman 

■1m,  Soremn*  r.  Wslker,  8  AI4.  IM,  uid  Hkbry  v.  EerBdon,  ib.  M8,  to  tlw  ».  p.,  and 
infsTOTof  the  light  at  the  ■tUacoiulB  to  Inquire  into  tluTaUdUy  of  kdlichM^Dpoii 
the  allegaticai  that  the  buikrapt  did  not  tendei  *  tra  iaTeolofT'  of  bU  proper?,  bu 
fnnduleotl;  concealed  the  ume. 

(A)  WathjM  o.  Otli,  2  Pick.  103.  Th*  prloritj  giTen  hj  Uw  to  Ibe  United  Stitet 
doei  not  extend  to  the  real  eatata,  gr  the  inweedi  of  tb*  real  atUte,  bdoogiag  to  or 
retted  in  the  hein  of  the  debtiw.  The  pricritj  dooa  not  attach  a>  offoaul  tltt  imr,  but 
onl7  when  the  real  eicate,  or  Qa  proceed!  thereof,  puaet  to,  or  ia  leated  b^  law  io 
the  handi  of,  an  afsignee  of  an  IniolTKit  debtor,  or  his  exeenton  or  admiuftdaton. 
United  Slate*  b.  Crooluhanli,  1  Edw.  Cb.  23a  It  doe*  not  extend  M  a«  to  lake  the 
proper^  of  a  partnet  in  partnnthip  eSecti,  to  paj  the  ceparate  dehl  of  tnch  partner, 
when  the  partneiabip  efCecl*  are  not  *iifBclent  to  (adtf  j  the  creditor*  of  tta  parBin- 
*bip.  United  States  i.  Hack,  S  Fetera,  STL  It  doe*  not  extend  to  a*  to  reach  the 
allowance  nude  by  the  judge  of  probate  to  tbe  widow  of  the  deceased  debtor,  nnder 
the  law  of  distribution  of  inteatatea'  eetatet.  Poetnuuler-Geoeral  o.  Robbina,  Wan, 
10&  It  doe*  not  extend  to  a  inrety  to  a  etutom-hooaa  bond,  to  aa  to  entitle  him, 
after  pajtng  the  debt,  to  be  lubiogated  to  the  righla  of  the  United  Stale*  ai  agalnat 
hla  co4aret7,  or  to  gire  hia  demand  for  oontiibntitKi  a  [Hvference  otct  otlier  cped- 
Itor*.  FoUocki>.PTatt,2  Wa«b.490;  Bank  >.Adger,2  mil.Cb.  (S.C.)  366.  But 
thia  priority,  at  giTen  by  the  ttatute  of  1707,  applie*  to  eqtalable  aa  well  aa  legal 
debta.  Howe  e.  Sheppard,  2  Sumner,  I3S.  It  waa  further  held,  in  Beaalon  v.  Farmer*' 
Bank  of  Delaware,  12  Fetert,  102,  that  no  lien  waa  erected  [created]  by  the  atatnle 
of  March  S,  1797,  and  that  the  priority  establiahed  by  it  conld  nerer  attach,  while  the 
debtor  continnei  the  owner  and  in  poa*enloD  of  the  proper?,  thoogb  he  be  ■nable 
to  pay  hit  debta, — that  no  exidence  of  hia  intolTency  can  be  receired,  nntil  he  bat 
been  dereated  of  hit  property  ;  tod  when  thut  devetted,  the  petton  who  take*  the 
title  become*  a  tm*tee  for  tile  United  State*.  See  ConUlng'*  Tieatite,  Sd  ed. 
4Q(M76,  for  a  condented  view  of  the  *tatiLt«  and  Jndidal  deciuon*  on  tbit  quettien 
of  priority  BB*erted  by  tlie  United  Statet. 

March  2,  18S7,  j  14,  the  attignee  taket  preceding  the  conuneocement  of  the  pro- 

thepropertyof thebankrupt.alchough the  ceedinga.    It  may  be  further  remarked 

tame  la  then  attached  on  metne  proceta,  here,  that  under  the  *ame  law, }  28,  the 

and  the  attignment  diaaolrea  any  tuch  United  Statet  hare  a  preference  aa  crcd- 

attachment  made  within  four  montha  next  itora. 
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law,  and  entitled  to  priority  in  the  pajmest  of  debts.  The  eettio 
bononim  was  made  subject  to  this  priority.  This  is  geoerally 
the  case,  in  all  modem  bankrupt  and  insolvent  laws.  la  Eng- 
land, the  king's  claim  is  preferred  to  that  of  a  subject,  provided 
the  king's  process  was  commenced  before  the  subject  had  ob- 
tained judgment,  (c)  As  to  the  fiscal  lien  of  the  govern- 
ment of  the  United  States,  it  •  was  held  in  Harris  v.  Den-  •  248 
nte,  (a)  that  the  government  had  a  lien  on  goods  imported, 
for  the  payment  of  duties  accruing  on  them,  and  not  secured  by 
bond ;  and  that  the  United  States  were  entitled  to  the  custody 
of  the  goods  until  the  duties  were  paid  or  secured ;  and  any 
attachment  of  the  goods  under  state  process,  during  such  custody, 
was  void.  On  the  other  hand,  it  was  held  that  the  government 
had  no  general  lien  on  the  goods  of  the  importer,  for  duties  due 
by  him  upon  ottier  importations.  (6) 

(e)  8ut  Hen.  Vm.  c  38.  (a)  R  P«ien,  203. 

(A)  In  UMjlkDd,  tj  atatute,  pamed  in  1778,  the  commencement  of  ».  luit  (y  iht 
MU  ftgtdiMt  a  public  debtor  crested  r  lien  on  tbe  landa  of  the  debtor,  and  *  preference 
OTer  all  other  crediton,  who  had  not,  prior  to  the  commencement  of  the  (itit,  tecured 
a  lien  b^  Jadgment,  mortgage,  or  otherwue.  Daridjon  c.  Clayland,  1  Harr.  &  John*. 
6U.  The  preference  in  payment  of  debt*  wat  a  branch  of  goTemment  prerogative 
at  common  law,  and  It  «a«  Introduced  m  «nch  Into  Maryland.  It  Ii  the  law  still, 
where  the  property  of  the  debtor  remains  in  hand,  and  there  is  no  lien  slanding  in 
the  way.  Slate  of  Maryland  v.  Bank  of  Haiyland,  8  Oill  &  John.  206.  In  Connect- 
icat,  the  Btate  haa  a  priority  of  claim  againit  the  eitate  of  an  inaolTcnt  debtor ;  and 
■tate  inretiea  paying  the  debt  bare  the  same  privilege.  RevUed  Statute!  of  Connec- 
Hcnt,  16J6,  212.  The  atate  reference  reita,  in  thit  country,  upon  «tatntei ;  and  the 
oommon  law  gives  none  over  other  creditors.  The  Stale  e.  Harris,  2  Bailey,  S.  C. 
ees.  Eeckley  v.  Eeckley,  2  Hill,  Ch.  (8.  C.)  266.  The  common-law  prerogative  of 
the  king,  to  be  paid  in  preference  to  all  other  crediton,  is  therefore  not  nnivenally 
adopted  in  thit  country.  It  prevails  in  the  government  of  the  United  States,  and  in 
Maryland,  North  Carolina,  Indiana,  Connecticut,  tc.,  but  not  in  South  Carolina.  In 
Georgia,  stats  taxes  iiave  preference  over  all  incumbrances  whatsoever.  State  v. 
PembertoD,  Dudley,  16.  In  Indiana,  the  state  has  preference  of  all  other  creditors ; 
and  real  and  personal  estate  is  bound  on  behalf  of  the  stale  from  the  lesie  of  the  first 
process.    Bev.  Stats.  1838,  283, 

As  to  the  Uen  of  judgments  obtained  by  individuals  in  the  federal  courts,  tt  was 
decided  in  the  Circuit  Court  of  the  United  States,  hi  New  York,  tn  November,  1829, 
in  the  case  of  Eonlg  b.  Bayard,  that  Judgments  in  the  circuit  and  district  courts  in 
Ifew  York  were  a  lien  upon  lands  as  against  subsequent  purchasers,  from  the  time 
they  were  regularly  docketed,  according  to  the  practice  of  those  courts,  and  that  the 
naage  of  docketing  those  Judgments  had  prevailed  since  17SG,  The  same  doctrine 
was  aastuned  in  reference  to  judgments  in  the  federal  courts  <n  Pennsylvania,  tn  tlie 
caae  of  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  386 ;  and  the  principles  contained  in 
tbii  last  case  were  reviewed  and  confirmed  in  Conard  d.  Kicoll,  4  Peters,  201.  The 
same  rule  at  to  judgments  in  the  Circuit  Court  of  tbe  United  States  in  Ohio.  Sellers 
vol.  I. -18  [278] 
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X  Power  to  Incoiporata  a  Bank.  —  The  next  ease  which  called 
forth  a  cODatmction  from  ever;  part  of  the  goTemmeat  aa  to  tb« 

s.  Corwin,  6  Ohio,  400.  There  ii  no  act  of  CoDgre«i  making  Jadgmenta  la  thf 
United  Statea  coorts  a  lien  on  Undi.  Sncb  « lien  depends  upon  ths  local  lawa  of  tlie 
■tate  whwe  the  laud  liei.  Ta^loe  r.  Thornton,  6  Peten,  S53.  In  Kew  York,  there- 
fore, a  judgment  Id  one  of  the  federal  count  within  that  itate  li  a  lien  upon  the  Undt 
of  the  debtor  within  the  ttate.  for  the  term  of  ten  yean  from  tbt  docketing  of  the 
judgment.  The  Maohattan  Companj  d.  Ererlsou,  8  Paige,  4f>T.  Indeed,  in  erery 
■tate,  the  jndgmenti  of  the  federal  courts  hare  the  tame  lien,  to  the  extent  of  iti 
jorisdictioo,  at  the  judgmenta  of  the  lUgbeat  coitrt  of  the  atate.  Den  d.  Joaet, 
8  McLean,  78,  83.' 

DebMrt  to  the  United  StaCet  for  mone;*  received,  their  eiecutora  and  adminisBv- 
tors,  &c,  omitting,  on  due  notice,  to  render  to  the  Auditor  of  the  Treasury  their 
account!  and  vouchen  for  the  expenditure  of  auch  moneja,  an  to  be  tued  under  die 
direction  of  the  Comptroller  of  the  Treaaury,  and  are  to  be  tnbject  to  the  coata  and 
chargei  of  tnch  snita,  whcthr  the  uitiwaU  decaion  be  in  thdrfaarr  or  agrdait  theai.  (Act 
of  Congress,  March  3, 1T95,  c.  113.)  So  receiTera  of  public  moneyi,  including  all 
public  officers,  who  ihall  fail  to  account  and  pay  over  the  same,  tiiey  and  th«r  tnretiM 
nof  he  protxedrd  againit  foTihaith  by  aamtnt  of  dittrtv?  and  hare  their  goodt  and  cbat- 
telt  teized  and  aold,  and  if  not  lufflcient,  they  may  be  Impritoned.  The  amotint  due 
It  a  lien  on  the  real  eatate  from  the  time  of  the  levy  of  the  dfttrett  warrant ;  and  for 
want  of  aufflcient  gooda  and  chattela,  the  lands  nuy  be  sold  on  three  weeks'  notice, 
and  a  conveyance  execnted  to  the  purchaaerbythe  marihal.  (Act  of  Congreas,  rapm, 
leo.  S,  and  act  of  May  15,  1820,  sec.  2,  8.)  Any  pertOD  aggrieved  by  the  diatresa 
may  apply  by  bill  to  the  district  judge  for  relief  under  the  proceu  of  injaoction,  and 
if  atill  unredressed,  he  may  appeal  to  the  Circuit  Court.  (Act  of  Congress,  l&th  Uay, 
1820,  sec.  4,  6.)  He  may  also,  if  in  prison,  be  relieved  upon  hiJieat  ecrput  by  the 
Circuit  Court  of  the  United  States.  (TJoited  SUtea  v.  Nonrse,  0  Peters,  S ;  ib.  12, 
note.)  The  doctrine*  of  the  govemraent  and  couita  of  the  United  Stales  are  quite 
stringent  in  respect  to  the  obligation  of  importers  of  goods.  The  import  duty  it 
held  to  be  a  pergonal  debt  chargeable  upon  the  importer,  aa  well  at  a  lien  on  the 
goodt  themselves,  and  that  the  personal  debt  condnnea,  though  the  goods  be  depoaited 

*  ^le  lien  of  judgments  and  decreea  ISO,  430  ri  ttq.  On  these  pHndplet  it  wat 
Id  tiie  federal  courts  arises  out  of  the  beldin  the  last  case  that  an  admiral^  de- 
adoption  of  the  state  laws  upon  that  aub-  cree  inpemmon  for  the  payment  of  a  fum 
ject,  and  the  lien  may  be  considered  a  of  money  waa  a  lien.  In  a  slate  by  whose 
rule  of  property  and  rule  of  decision  nn-  laws  a  decree  in  equity  had  that  effect 
der  the  thirty-fourth  section  of  tlie  Judi-  But  equity  will  protect  the  interest  of  a 
clary  Act  Clements  v.  Berry,  11  How.  party  in  land  which  be  bas  conveyed 
Sfl8,  411 ;  post,  M2,  n.  1.  But  the  atate  under  dureas,  ag^nst  the  general  lien  of 
laws,  it  is  said,  are  adopted,  not  by  the  jndgment  creditors  of  the  legal  owner. 
courts,  but  by  the  acts  of  Congress  regu-  Brown  n.  Pierce,  tupm. 
lating  the  process  of  the  courts  of  the  '  This  provisioit  is  conatitnUonaL 
United  States.  Brown  v.  Pierce,  7  Wall.  Hurray  v.  Hoboken  L.  &  L  Co.,  18  How. 
205, 217 ;  Ward  v.  Chamberlain,  2  Black,  272.z> 

x<  See  farther  a*  to  what  is  "  due  leans,  BO  U.  8.  07 ;  Springer  b.  United 
procesi  of  law,"  Davidson  v.  New  Or-     SUtes,  102  U.  3.  686. 
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implied  powere  of  CoDgresB,  vaa,  whether  Congress  had  power 
to  incorporate  a  bank.  Id  the  year  1791,  the  Secretary  of  the 
Treasury  had  recommended  the  institution  of  a  national  bank, 
is  being  of  primaiy  importance  to  the  prosperous  admiDistration 
of  the  finances,  and  (^  the  greatest  utility  in  the  operations  con- 
nected with  the  support  of  public  credit.  But  the  bill  for  estab- 
lishing a  bank  was  opposed  in  the  House  of  Representatives,  as 
not  authorized  by  the  Constitutioa.  It  was  contended 
that  the  goTermnent  of  the  United  *  States  was  limited  *  249 
to  the  exercise  of  the  enumerated  powers,  and  that  the 
power  to  incorporate  a  bank  was  not  one  of  them,  and,  if  vested 
in  the  goTcmment,  it  must  be  an  implied  power ;  and  it  was 
contended,  that  the  power  given  to  Congress  to  pass  all  laws 
necessary  and  proper  to  execute  the  specified  powers  must  be 
limited  to  means  necessary  to  the  end,  and  incident  to  the  natnre 
of  the  q>ecified  powers.  On  the  other  hand,  it  was  urged  in 
&vor  of  the  bill,  that  incidental,  as  well  as  express  powers,  nec- 
essarily belonged  to  every  goyemment,  and  that  when  a  power 
was  delisted  to  effect  particular  objects,  all  the  known  and 
usual  means  of  effecting  them  passed  as  incideatal  to  them ;  and 
it  was  insisted  that  a  bank  was  a  known  and  usual  instrument, 
by  which  several  of  the  enumerated  powers  of  government  were 
exercised.  After  the  bill  had  passed  the  two  houses  of  Congress, 
the  qaestion  touching  its  constitutionality  was  agitated  with 
equal  ability  and  ardor  in  the  executive  cabinet.  The  Secretary 
of  State  and  the  Attorney-Geueral  conceived  that  Congress  bad 
transcended  their  powers,  but  the  Secretary  of  the  Treasury 
maintained  the  opposite  opinion.  Their  respective  opinions  were 
founded  on  a  train  of  reasoning,  denoting  great  investigation  of 
all  the  leading  and  fundamental  principles  of  the  Constitution, 
and  they  were  submitted  to  the  consideration  of  the  President 
of  the  United  States.    It  was  argued  against  the  constitutionality 

with  a  bond  glTen  for  the  duties,  and  the  goodi  be  lost  or  destroyed.  Meredith  v. 
United  States,  13  Peters,  486,  494,  Another  part  of  that  case  wears  the  same  tor- 
bidding  aspect.  The  enforcement  of  flues,  penaltlei,  or  forfeitares,  ander  the  rerenue 
laws  of  the  United  States,  is  eitremei;  strict  and  Hgoroni ;  hut  the  act  of  Congress 
of  March  3, 1707,  sec.  1,  tnade  perpetual  by  act  of  Feb,  11,  tSOO,  authorizes  the 
Secretary  of  the  Treasury,  on  application,  to  mitigate  or  remit  the  penalties  nf  tbeK 
laws,  when,  from  the  facts  of  the  case,  first  Judicially  ascertained,  he  should  be  of 
opinion  that  (Och  penalties  baTe  been  incurred  mlAoia  leilfid  na^igaiet,  or  any  iititatim 
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of  the  act,  that  the  power  to  iocorpoTate  a  bank  was  not  among 
the  ennmerated  powers,  and  to  take  a  single  step  beyond  the 
boundaries  specially  drawn  around  the  powers  of  Congress 
would  be  to  take  possession  of  an  undefined  and  undefinable 
field  of  power ;  that  though  Congress  were  authorized  to  make 
all  laws  necessary  and  proper  for  carrying  into  execution  the 
enumerated  powers,  tliey  were  confined  to  those  meana  wliich 
were  necessary,  and  not  merely  convenient.  It  meant  those 
means  without  which  the  grant  of  the  power  would  be  nugatoiy, 
and  that  if  such  a  latitude  of  construction  were  allowed,  as  to 

give  to  Congress  any  implied  power  on  the  ground  of  con- 
*  260   venience,  *  it  would  awallow  np  all  the  list  of  enumerated 

powers,  and  reduce  the  whole  to  one  phrase.  On  the 
other  hand,  it  was  contended  that  every  power  vested  in  a  gov- 
ernment was,  in  its  nature,  sovereign,  and  gave  a  right  to  employ 
all  the  means  fairly  applicable  to  the  attainment  of  the  end  of 
the  power,  and  not  specially  precluded  by  specified  exceptions, 
nor  contrary  to  the  essential  ends  of  political  society ;  that  though 
the  government  of  the  United  States  was  one  of  limited  and 
specified  powers,  it  was  sovereign  with  regard  to  its  proper 
objects,  and  to  its  declared  purposes  and  trusts ;  that  it  was 
incident  to  sovereign  power  to  erect  corporations,  and,  conse- 
quently, it  was  incident  to  the  United  States  to  erect  one,  in 
relation  to  the  objects  intrusted  to  ita  man^ement;  that  implied 
powers  are  as  completely  delegated  as  those  which  are  expressed, 
and  the  power  of  erecting  a  corporation  may  as  well  be  implied 
as  any  other  instrument  or  means  of  carrying  into  execution  any 
of  the  specified  powers ;  that  the  exercise  of  the  power  in  that 
case  had  a  natuial  relation  to  the  lawful  ends  of  the  government, 
and  it  was  incident  to  the  sovereign  power  to  regulate,  and  to 
employ  all  the  means  which  apply  with  the  best  advant^e  to 
that  regulation ;  that  the  word  necesaarif,  in  the  Constitution, 
ought  not  to  be  confined  to  those  means,  without  which  the 
grant  of  power  would  be  nugatory,  and  it  often  means  no  more 
than  needful,  requisite,  useful,  or  conducive  to,  and  that  was 
the  true  sense  in  which  the  word  was  used  in  the  Constitution. 
The  relation  between  the  measure  and  the  end  was  the  criterion 
of  constitutionality,  and  not  whether  there  was  a  greater  or  less 
necessity  or  utility.  The  infinite  variety,  extent,  and  complexity 
of  national  exigencies  necessarily  required  great  latitude  of  di»- 
[276] 

n,g:,.ndtyG00glc 


LICT.  XH.]  THE  UNITED   STATES.  "252 

cretiou  in  the  selection  and  application  of  means ;  and  the  an- 
tbority  intrasted  to  government  ought  and  mnst  be  exercised  on 
principles  of  liberal  oonstruotion. 

President  Washington  gave  these  ailments  of  his  cab- 
inet a  deliberate  and  profound  consideration,  and  it  *  ter-    *  251 
minated  in  a  oonvictioo,  that  the  iaoorporstion  of  a  bank 
was  a  measure  authorized  by  the  Constitution,  and  the  bill  passed 
into  a  law. 

This  same  qneetion  came  before  the  Supreme  Court  of  the 
United  States,  in  1819,  in  the  case  of  M'  OuUoeh  v.  2^  StaU  of 
Maryland,  (a)  in  reference  to  the  Bank  of  the  United  States, 
which  was  incorporated  in  1816,  and  upon  which  the  legislature 
of  Maryland  had  imposed  a  tax.  Notwithstanding  the  question 
arising  on  the  construction  of  the  powers  of  Congress  had  been 
settled,  BO  far  as  an  act  of  Congress  could  settle  it,  in  1791,  and 
again  in  1816,  it  was  thought  worthy  of  a  renewed  discussion  in 
that  case.  The  Chief  Justice,  iu  delivering  the  opinion  of  the 
court,  observed,  that  the  question  could  scarcely  be  considered 
an  open  one,  after  the  principle  had  been  so  early  introduced 
and  recc^ized  by  many  successive  legislatures,  and  had  been 
acted  upon  by  the  judicial  department,  as  a  law  of  undoubted  obli- 
gation. He  admitted  that  it  belonged  to  the  Supreme  Court 
alone  to  make  a  final  decisiou  in  the  case,  and  that  the  question 
involved  a  consideration  of  the  Constitution  in  its  most  interest- 
ing and  vital  parts. 

It  was  admitted  that  the  government  of  the  United  States  was 
one  of  enumerated  powers,  and  that  it  could  exercise  only  the 
powers  granted  to  it ;  but  though  limited  in  its  powers,  it  was 
supreme  within  its  sphere  of  action.  It  was  the  government  of 
the  people  of  the  United  States,  and  emanated  from  them.  Its 
poveiB  were  delegated  by  all,  and  it  represented  all,  and  acted 
for  aU.  In  respect  to  those  subjects  on  which  it  can  act,  it  must 
necessarily  biud  its  component  parts ;  and  this  was  the  express 
language  of  the  Constitution,  when  it  declared  that  the  constitu- 
tioD,  and  the  laws  made  in  pursuance  thereof,  were  the  Supreme 
law  of  the  land  and  required  all  the  ofBoers  of  the  state  govern- 
ments to  take  an  oath  of  fidelity  to  it.  There  was  nothing 
*  in  the  Constitution  which  excluded  incidental  or  implied  *  252 
powers.    The  articles  of  the  confederation  gave  nothing  to 

(a)  4  WhMton,  Sie. 
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the  United  States  bat  what  was  expresalx  graoted ;  bat  the  new 
ConstitutioD  dropped  the  vord  exprettly^  and  left  the  qaestion 
whether  a  particular  power  was  graated,  to  depend  on  a  fair  oon- 
Btraction  of  the  whole  instmment.  No  oonstitatioD  can  contain 
an  accurate  detail  of  all  the  eubdivisioua  of  its  powers,  and  of  all 
the  means  b;  which  they  might  be  carried  into  ezeovtion.  It 
would  reader  it  too  prolix.  Its  nature  requires  that  only  the 
great  outlines  should  be  marked,  and  its  important  objects  des^- 
nated,  and  all  the  minor  ingredients  left  to  be  deduced  from  the 
nature  of  those  objects.  The  sword  and  the  purse,  all  the  ex- 
ternal relations,  and  no  inconsiderable  portion  of  the  indostry  of 
the  nation,  were  intrusted  to  the  general  goTemment ;  and  a 
government  intrusted  with  anch  ample  powers,  on  die  due  exe- 
cution of  which  the  happiness  and  prosperity  of  the  nation  vitally 
depended,  must  also  be  intrusted  with  ample  means  for  their  ex- 
ecution. Unless  the  words  imperiously  require  it,  wc  ought  not 
to  adopt  a  construction  which  would  impnte  to  the  fnunera  of 
the  Constatntion,  when  granting  great  powers  for  the  publio 
good,  the  intention  of  impeding  their  exercise,  by  withholding  a 
choice  of  means. 

The  powers  given  to  the  government  imply  the  ordinary  means 
of  execution ;  and  the  government,  in  all  sound  reason  and  &ir 
intei-pretation,  most  have  the  choice  of  the  means  which  it  deems 
the  roost  convenient  and  appropriate  to  the  execntiou  of  the 
power.  The  power  of  creating  a  corporation,  though  appertain- 
ing to  sovereignty,  was  not  a  great,  substantive,  and  independent 
power,  but  merely  a  means  by  which  other  objects  were  aecom- 
plished ;  in  like  manner  as  no  seminary  of  learning  is  instituted 
in  order  to  be  incorporated,  but  the  corporate  charter  is  conferred 
to  subserve  the  purposes  of  education.  The  power  of  creating  a 
corporation  is  never  used  for  its  own  sake,  bot  for  the  purpose 
of  effecting  something  else.    It  is  nothing  but  ordinary 

*  258    *  means  to  attain  some  public  and  useful  end.    The  Con- 

stitution has  not  left  the  right  of  Congress  to  employ  the 
necessary  means  for  the  execution  of  its  powers  to  general  rea- 
soning. It  is  expressly  authorized  to  employ  such  means ;  and 
necettary  means,  in  the  sense  of  the  Constitution,  does  not  import 
an  absolnte  phjrsical  necessity,  so  strong  that  one  thing  cannot 
exist  without  the  other.  It  stands  for  any  means  calculated  to 
produce  the  end.  The  word  "  necessary  "  admits  of  all  degrees  of 
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cofsparisOD.  A  thing  may  be  aece8sai7,  or  very  necessary,  or 
sbsolntelj  and  iadUpeneably  neoessary.  Tfae  word  is  used  in 
Tariona  senaes,  and  in  its  constructioD,  the  subjeot,  tha  context, 
the  intention,  are  all  to  be  taken  into  view.  The  powers  of  the 
government  were  given  for  the  welfare  of  the  nation.  They 
were  intended  to  endure  for  ages  to  come,  and  to  be  adapted  to 
the  various  crises  of  human  affurs.  To  prescribe  the  speci&c 
means  by  which  government  should  in  all  future  time  execute 
its  power,  and  to  confine  the  choice  of  means  to  such  narrow 
limits  as  should  not  leave  it  in  the  power  of  Congress  to  adopt 
any  which  might  be  appropriate  and  conducive  to  the  end, 
woold  be  most  unwise  and  pernicious,  because  it  would  be  an 
attempt  to  provide  by  immutable  rules  for  exigenoies  which,  if 
foreseen  at  tM,  must  have  been  seen  dimly,  and  would  deprive 
the  legislature  of  the  capacity  to  avail  itself  of  experience,  or  to 
exercise  i(s  reason,  and  accommodate  ita  legislation  to  circum- 
stances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the  Con- 
stitution, all  means  which  are  appropriate  and  plainly  adapted 
to  this,  end,  and  which  are  not  prohibited,  are  lawful ;  and  a 
corporation  was  a  means  not  less  usual,  nor  of  higher  dignity, 
nor  more  requiiii^  a  particular  specification,  than  other  means. 
A  national  bank  was  a  convenient,  a  useful,  and  essential  instru- 
ment in  the  prosecution  of  the  fiscal  operations  of  the  govern- 
ment. It  was  clearly  an  appropriate  measure ;  and  while  the 
Snpreme  Court  declared  it  to  be  within  ita  power  and  its 
duty  to  maintain  that  an  act  *  of  Congress  exceeding  its  *  254 
power  was  not  the  law  of  the  land,  yet  if  a  law  was  not 
prohibited  by  the  Constitution  and  was  really  calculated  to  effect 
an  object  intrusted  to  the  government,  the  court  did  not  pretend 
to  the  power  to  inquire  into  the  degree  of  ita  necessity.  That 
would  be  passing  the  line  which  circumscribes  the  judicial  de- 
partment, and  be  treading  on  legislative  ground. 

The  court  therefore  decided,  that  the  law  creating  the  Bank 
of  the  United  States  was  one  made  in  pursuance  of  the  Constitu- 
tion ;  and  that  the  branches  of  the  national  bank,  proceeding 
from  the  same  stock,  and  being  conducive  to  the  complete 
accomplishment  of  the  object,  were  equally  constitutional. 

The  Supreme  Court  were  afterwards  led,  in  some  degree,  to 
review  this  decision,  in  the  case  of  Otbom  v.  The  United  State* 
•     [279] 
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Bank;  (a)  and  thej  there  admitted  that  Congreas  could  cot 
create  a  corporation  for  its  own  eake,  or  for  priyate  purposes. 
The  whole  opinion  of  the  court  in  the  case  of  M'Cvlloch  v.  The 
State  of  Maryland  was  founded  on,  and  sustained  by,  the  idea 
that  the  bank  was  au  instrument  which  was  necessary  and  proper 
for  carrying  into  effect  the  powers  vested  in  the  government. 
It  was  created  for  national  purposes  only,  though  it  was  undoubt- 
edly capable  of  transacting  private  as  well  aa  public  business; 
and  while  it  was  the  gi'eat  instrument  by  which  the  fiscal  opera- 
tions of  the  government  were  effected,  it  was  also  trading  with 
individuals  for  ito  own  advantage.  The  bank,  on  any  rational 
calcnlation,  could  not  effect  its  object,  unless  it  was  endowed 
with  the  faculty  of  lending  and  dealing  in  money.  This  faculty 
was  necessary  to  render  the  bank  competent  to  the  purposes  of 
government,  and,  therefore,  it  was  constitutionally  and  rightfully 
engrafted  on  the  institution.  (J)  * 

(a)  9  WhMton,  859,  SOO. 

(It  It  \»  wotCIij  of  notice  th&t  thp  power  of  CongreH  to  e«t»bUih  %  nKtioDal  bank, 
eiipi  under  the  (xticlet  of  conf  ederatioD,  seema  qoC,  at  tbe  time,  to  hare  been  much 
fft  'ioned  ;  and  Congreu  did  actually  approTe  of  auch  a  proposition  on  the  mth  of 
^|) ,  1781 ;  and  on  the  Sltt  of  December  following,  they  proceeded  by  ordinance  to 
iBrtimle  and  incorporate  the  Bank  of  North  America.  Jonmala  of  Congress,  riL  87, 
lOT.  The  constitutionalitr  and  ralidi^  of  thia  ordinance  were  ably  enforced  by 
Jadgo  Wilson.  See  Wilson's  Works.ilL  897,  and  «ee  mpra,  212,  n.  The  lint  and  tho 
•eooad  banks  of  tbe  United  States  were  established  by  statulet  which  received  the 
approbation  of  Presidents  Washington  and  MadlsoQ,  and  the  constitutionality  of 
the  establishment  of  those  banks  being  FCpeatedly  declared  by  tbe  Supreme  Court  of 
the  United  States,  It  was  considered  as  a  settled  question,  not  open  for  further  ^s- 
CDsaion.  The  Constitution  declared  that  "  all  legitlatiBt  jxiatn  therein  granted  should 
be  Tested  in  the'Congress  of  the  United  States ;"  and  that  "  the  sxseutiivpiww  should 

'  Ugal  TtKdtr  Cawt.  —  The  most  im-  debts  contracted  aod  due  before  iu  paa- 
portant  discussion  of  the  Implied  powers  sage  catne  before  the  Supreme  Court  of 
of  Congress  that  has  ever  taken  place,  the  United  States.  The  court,  conristing 
has  arisen  on  the  question  of  the  conitl-  of  eight  judges,  was  not  unanimous,  and 
tutionality  of  the  legal  tender  acts.  The  dedded  against  the  act  by  a  bare  major- 
acts  oF  1802  and  18A3  authorized  the  Issue  tty.  The  arguments  of  tlie  Chief  Justice 
of  United  States  notes,  and  enacted  that  in  favor  of  the  dedtlon,  and  of  Mr.  Jns- 
they  shonld  be  lawful  money  and  a  legal  tice  Miller  for  the  dissenting  members, 
tender  in  payment  of  all  debts,  public  both  went  very  much  on  the  question 
snd  priTate,  within  the  United  States,  wtietber  the  act  was  a  "necessary  and 
with  certain  exceptions.  After  a  large  proper"  means  of  carrying  out  some  of 
number  of  the  state  courts  had  decided  the  powers  expressly  given  to  Congreu. 
that  these  enactments  wete  within  the  The  further  ground  was  adverted  to  that 
powen  of  CongTCM,  tlie  question  whether  the  act  was  inconilstent  with  tlie  "  spirit 
tbe  act  of  1S62  was  cooilltntional  as  to  of  the  ConaUtutioii,"  as  Imptdrlng  tlie  ob- 
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3.  Taxftttoa.  —  The  coiistmotlon  of  the  powers  of  Congress 
relative  to  tazataoa  was  brought  before  the  Supreme  Court,  in 

be  TMted  in  a  Prealdent  of  the  TTnited  SUUa ; "  Mid  that  "  the  judicial  power  of  the 
United  State*  thould  be  veited  In  one  Supreme  Court,  and  Id  luch  inferior  courts  a* 
the  Coogreu  might  from  time  to  lime  ordain  and  establish  j "  and  that  "JM/udieiW 
fo»er  tliadd  txlaui  t»  otf  oowt  n  laie  and  tqiiitg  anting  mdar  lit  Ceiutilutian."  (Art.  I, 
tec  1 ;  Art.  a.  «ec.  1 ;  Art.  8,  tec  1,  2.)  Tbit  utnple  and  beautiful  diitribnUoti  of 
power  would  leem  to  be  too  dear  to  be  mUtaken,  and  too  Mcred  to  be  inraded.  Tlie 
oatli  to  aopport  the  Constitution  necessaril?  inclnijeg,  in  its  meaning  and  efficacy,  the 
support  of  tlilt  dlstributign  of  power,  and  of  the  Jtidlcial  cognizance  of  all  cases  aris- 
ing under  the  Constitntion.  That  cognicance  extends,  of  coane,  to  the  qneatlon 
wliether  Congress  hare  the  constltational  power  to  Inuorporate  a  national  bank.  It 
it  a  can  ariiing  lotdtr  llie  Coiulitutioit ;  and  tlie  decisions  of  the  Sapreme  Court  were 
in  tAyoT  of  the  existence  of  inch  a  power,  and  of  the  valid  exercise  of  It  in  the  estab- 
Ikhment  of  a  national  bank.  The  words  nsewsory  mtd  prvptr  itt  the  Constitntiim 
were  not  to  l>e  confloed  to  mean*  tliat  were  ndupounUe  in  the  exercise  of  any  ex- 
preM  power;  bnt  extended  to  all  meant  that  Congress  should  Aaeia  expediait  and 
Ns^,  and  condnciTe  to  the  end  proposed  in  the  executioa  of  anj  express  power. 
Ttiat  construction  i«  binding  and  coaduiive,  as  wdl  upon  the  otber  departioenti  of 
Ibe  goremment  as  upon  tlie  nation  at  large.  The  Congress,  In  whom  U  Tested  the 
legislative  power,  and  the  Prestdent,  in  whom  1«  vested  the  executive  power,  are 
respectively  bonnd  to  receive  and  obey  that  construc^on  of  the  Coiutititlion  which 
bat  been  duly  settled  by  the  Jodlci^  power.    Bee,  further,  tiffin,  449, 466,  note  b. 

UgatloD  of  coatracti,  taking  private  prop-  power  to  make  metallic  legal  tender,  how 

erty  for  public  use  without  compensation,  can  It  be  taken  to  say  by  implicatiou  that 

ke.    Hepburn  v.  Griawold,  8  Wall.  603.  Congress  shall  have  power  to  make  paper 

Some  other  argnments  of  a  more  techni-  legal  tender  1     T  Am.  I'w  Bar.  146. 
cally  legal  character  were  called  ont  by  In  Deoember,  1870,  the  subject  was 

this  decision.    A  letter  to  the  American  brought  once  more  before  the  Supreme 

Law  Review  may  be  specially  referred  Court,   the    composition  of  which   had 

to,  iv.  768.    The  question  is  not  whether  been  changed  in  the  mean  time  by  the 

the  ConslituUon  prohibits  the  exercise  of  resignation  of  one  judge  and  the  appolnt- 

tbe  power  In  question,  but  whether  It  ment  of  two  others,  and  the  whole  matter 

grants  It ;  of  course,  a  power  a»  to  which  was  allowed  to  be  reargued.    The  court 

the  CiHistitntlon  Is  silent,  may  be  given  took  cooiiderable  time  to  deliberate,  and 

by  implication  as  a  necessary  or  proper  at  length  overruled  their  former  dedsion, 

means   of   carrying   ont    other   power*  and  afflrmed  the  conititntionaiity  of  the 

which  are  expressly  conferred ;  bat  It  la  acts,  both  as  to  contracia  made  before 

hard  to  see  bow  a  limited  power  which  and  after  the  passage,  by  a  majority 

is  expressly  given,  and  which  does  not  of  five  to  four.     Legal  Tender  Cases, 

come  op  to  a  desired  height,  can  be  en-  Knox  v.  Lee ;  Parker  n.  Davis,  12  WalL 

Urged  as  an  incident  to  some  otherex-  467.    Theroajocitydonotgofurtherinto 

press  power;  an  expreM  grant  seem*  to  the  expediency  of  the  measure  than  to 

exclude  implications ;  the  power  to  "  coin  show  that  it  was  not  improper  under  the 

money"   means  to  strike   off   metallic  circnmsUnces,   but    devote    themselves 

medals  {caia.).  and  to  make  those  medals  more  to  showing  that  it  was  not  Idcod- 

legal  tender  {nonej) ;  if  the  Constitntion  sistenl  with  the  spirit  of  the  Conttltntion 

taya  expressly  that  Coogreii  tbaU  have  and  to  overthrowing  the  argument  stated 
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1796,  in  the  case  of  Hylton  v.  The  United  SttOM.  (e)  By 
*25&    the  act  of  'Sth  June,  1794,  Congrcas  lud  a  duty  apoo 

carti^es  for  the  conveyance  of  persons,  and  the  question 
was  whether  thia  was  a  direct  tax,  within  the  meaning  o£  the 
Constitution.  If  it  was  not  a  direct  tax,  it  was  admitted  to  be 
rightly  lud,  under  that  part  of  the  Constitation  which  declares 
that  all  duties,  imposts,  and  excises  shall  be  uniform  throughout 
the  United  States;  but  if  it  was  a  direct  tax,  it  was  not  con- 
stitutionally laid,  for  it  must  then  be  kid  according  to  the  census, 
under  that  part  of  the  Constitution  which  declares  that  direct 
taxes  shall  be  apportioned  among  the  several  states  according  to 
numbers.  The  Circuit  Court  in  Virginia  was  divided  in  opinion 
on  the  question;  bat  on  appeal  to  the  Supreme  Court,  it  was 
decided,  that  the  tax  on  carriages  was  not  a  direct  tax,  within 
the  letter  or  meaning  of  the  Constitution,  and  was  therefore  con- 
stitutionally laid. 

The  qnestion  was  deemed  of  very  great  importance,  and  was 
elaborately  a^ued.  It  was  held  that  a  general  power  was  given 
to  Congress  to  lay  and  collect  taxes  of  every  kind  or  nature, 
without  any  restraint.  They  had  plenary  power  over  every 
species  of  taxable  property,  except  exports.  But  there  were  two 
rules  prescribed  for  their  government :  the  rule  of  uniformityi 
and  the  rule  of  apportionment.  Three  kinds  of  taxes,  viz.  duties, 
imposts,  and  excises,  were  to  be  laid  by  the  first  rule ;  and 
capitation,  and  other  direct  taxes,  by  the  second  rule.  If  there 
were  any  other  species  of  taxes,  as  the  court  seemed  to  suppose 
there  might  be,  that  were  not  direct,  and  not  included  within 
the  words  "  duties,  imposts,  or  excises,*'  tbey  were  to  be  laid  by  the 
rule  of  uniformity  or  not,  as  Congress  should  think  proper  and 
reasouable. 

(e)  8  D«U>i,  171. 

above.   Mr.  Justice Stroagiagg««tii, mm  which  make  the  United  Stataa  a  utiao, 

atiBwer,  that  the  gntnt  of  power  to  pun-  and  the  Ikcl  tb»t  whaterer  poww  there 

Ish  counterfeiting,  trcMon,  te.,  ha*  been  li  orer  the  carrtatj  H  Teeted  in  Congreee. 

held  not  to  exclude  an  Implied  power  to  Field,  J.,  In  hti  able  dinenting  opinioi), 

make  other  oSencea  pnnUhable   [citing  n(«r  alia,  reprodncea  the  argDmenlitated 

United  SUtei  e.  Marigold,  Q  How.  GOO),  ahore,  with  great  force.     13  Wall.  640, 

Bee  al«o  United  Statee  v.  Dewltt,  9  WalL  (56.    See  Trebih>Kli  v.  Wileon,  pott,  !!2e, 

4I,44,poK,439,n.L     The  implied  po war,  n.  1|  Railroad  Co.  v.  Jolinem.  IG  Wall. 

moreover,  need  not  be  deduced  (W>m  an^  196.   [See  eipeclally  Legal  Tender  Caae^ 

oneofthoaeexprea«l7granted,butma7be  110  U.  6.  ^L] 
Inferred  from  the  anm  of  all  the  power* 
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The  Constitution  ooDtempUted  no  taxes  as  direct  taxes,  but 
SDcb  OS  Congnaa  ooold  lay  in  proportion  to  the  census  ;  and  the 
mie  of  apportionment  could  not  reasonably  apply  to  a  tax  on 
carriages,  nor  could  the  tax  on  carriages  be  laid  by  that  rale, 
without  very  great  ineqoality  and  injostioe.  If  two  states,  equal 
in  census,  were  each  to  pay  8,000  doUus,  by  a  tax  on 
oarriages,  *  and  in  one  atate  there  were  100  carrii^es,  *  256 
and  in  another  1,000,  the  tax  on  each  carriage  would  be 
ten  times  as  much  in  one  state  as  in  the  other.  While  A.,  in  the 
one  state,  would  pay  for  his  carri^e  eight  dollars,  B.,  in  the 
other  state,  woold  pay  for  his  carri^e  aghty  dollars.  In  this 
way,  it  was  shown  by  the  court,  that  ihe  notion  that  a  tax  on 
oarri^es  was  a  direct  tax,  within  the  purview  of  the  Ooustitu- 
Uon,  and  to  be  apportioned  according  to  the  oensns,  would  lead 
to  the  grossest  abase  and  oppression.  This  argument  was  con- 
clnnve  against  the  constmotiou  set  up,  and  the  tax  on  oarriages 
was  considered  as  included  within  the  power  to  lay  duties  ;  and 
the  better  opinion  seemed  to  be,  that  the  direct  taxes  contem- 
plated by  the  Constitution  were  only  two,  viz.  a  capitation,  or 
poll  tax,  and  a  tax  on  land.*  The  court  concluded  that  the  tax 
on  carriages  was  an  indirect  tax  on  expense  or  consumption,  and, 
therefore,  properly  laid,  pursuant  to  the  rule  of  unifcarmity. 

In  LoughboTovgh  t.  Blake,  (a)  the  power  of  taxation  was  again 
brought  under  judicial  discussion.  The  question  was  immedi- 
ately of  a  local  nature,  and  it  was,  whether  Congress  had  the 
right  to  impose  a  direct  tax  upon  the  nnrepreaent«d  District  of 
Columbia;  but  there  were  principles  involved  in  the  decieioQ 
which  had  an  extensive  and  important  relation  to  the  whole 
United  States. 

It  was  declared  tiiat  the  power  to  tax  extended  equally  to  all 
{a)  S  Whetton,  817. 

>  Thii  ii  initalned  by  the  langnage  of  not  be  used  i&tlifactorllr  for  tbe  pnrpou 
file  Sopmne  Conn  in  Uler  caiei,  irith  of  conitralng  tbe  phrBse  in  the  ConitJEii- 
thc  poMible  addltiM)  of  tUM  do  penooftl  tioB.  Thui,  a  uz  on  tbe  circoUtJon  bj 
property  by  general  raliution  and  MseH-  banks  of  ttate  bank  note*  u  held  not  to 
rnentot  the  TarionideicriptionspoBsewed  be  direct.  Veazie  Baolc  b.  Fenno,  8  Wall. 
within  the  lerenl  itatei.  Chief  Jnttice  CS3, 541, 619;  and  so  of  a  tax  on  incomes 
Chaw  Intiniatea  that  the  deflnitlom  of  of  Inmrance  companie*.  Pacific  Int.  Co. 
Arect  taxes  hj  political  eoonondtti  can.    v.  Soole,  7  WalL  43a  r^ 


zi  Tbe  original  text  ii  supported  by  Springer  v.  tnited  SuCei,  102  U.  S.  C 
Scholev  V.  Bew,  23  Wail.  SSI. 
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places  OTer  which  the  goTernmeDt  extended.  It  extended  as 
well  to  the  DiBtrict  of  Columbia,  and  to  the  tertitorieB  which 
were  not  lepre&ented  in  Oongresa,  as  to  the  rest  of  the  United 
States.  Though  duties  were  to  be  uniform,  and  taxes  weie  to  be 
apportioned  according  to  numbers,  the  power  was  coextensive 
with  the  empire.  The  inhabitaata  of  the  then  territories  of 
Michigan,  and  of  Florida,  and  Arkansas,  for  instance,  as  well  as 
the  District  of  Columbia,  though  without  any  representa- 

*  257  tion  in  Congress,  were  subject  to  the  *  foil  operation  of 

the  power  of  taxation,  equaUy  as  the  people  of  Kew  York 
or  Massachusetts.  But  the  court  held  that  Congress  are  not 
bound,  though  they  may,  in  their  discretion,  extend  a  direct 
tax  to  the  territories  as  well  as  to  the  states.  A  direct  tax,  if 
laid  at  all,  muet  be  laid  on  every  state  conformably  to  the  census, 
and  therefore  Congress  has  no  power  to  exempt  any  state  bom 
its  due  share  of  the  burden.  But  it  was  understood  that  Con- 
gress were  under  no  necessity  of  extending  a  tax  to  the  unrepre- 
sented District  of  Columbia,  and  to  the  territories ;  though  if 
they  be  taxed,  then  the  Constitution  gives  the  rule  of  assessment. 
This  construction  was  admitted  to  be  most  couTenieat,  for  the 
expense  of  assessing  and  collecting  a  tax  in  a  territory,  as  the 
Northwest  Territory,  for  instance,  then  existed,  might  exceed 
the  amount  of  the  tax.  Here  was  an  anomalous  case  in  our 
government,  in  which  representation  and  taxation  are  not 
inseparable,  though  the  principle  that  the  power  of  taxaUoa 
could  not  rightfully  exist  without  representation  was  a  funda- 
mental ground  of  our  RerolutioD.  The  court  did  not  consider  a 
departure  from  a  general  principle,  in  this  case,  to  be  very  mate- 
rial or  important,  because  the  case  was  that  of  territories  which 
were  in  a  state  of  infancy,  advancing  to  manhood,  and  looking 
forward  to  complete  equality,  as  soon  as  that  state  of  manhood 
should  be  attained.  It  was  the  case,  also,  of  the  District  of 
Columbia,  which  had  voluntarily  relinquished  the  right  of  repre- 
sentation, and  adopted  the  whole  body  of  Congress  for  its 
Intimate  government. 

4,  Prfr-ompUoa  of  Xndian  Laada,  —  Congress  have  the  exclusive 
right  of  pre-emption  to  all  Indian  lands  lying  within  the  territo- 
ries of  the  United  States,  This  was  so  decided  in  the  case  of 
Johnton  V.  M'Intosh,  (a)     Upon  the  doctrine  of  the  court  in 

(o)  8  WbeatoD,  613. 
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that  case,  and  in  tbat  of  Fletcher  v.  Peck,  (&)  the  United  States 
own  the  soil  as  irsll  as  the  jurisdiction  of  the  immense  tracts 
of  unpatented  lands  included  within  their  territories,  and 
of  *  all  the  productive  funds  which  those  l&nds  ma;  here-  *  258 
after  create.  The  title  is  in  the  United  States  hj  the 
treat;  of  peace  with  Great  Britain,  and  bj  subsequent  cessions 
from  France  and  Spain,  and  by  cessions  from  the  individual 
states  ;  and  the  Indians  have  only  a  right  of  occupancy,  and  the 
United  States  possess  the  legal  title,  subject  to  Uiat  occupancy, 
and  with  an  absolute  and  exclusive  right  to  extii^oish  the 
Indian  title  of  occupancy,  either  by  conquest  or  parchase.  The 
title  of  the  European  nations,  and  which  passed  to  the  United 
States,  to  this  immense  territorial  empire,  was  founded  on  dis- 
covery and  conquest ;  and,  by  the  European  customary  law  of 
nations,  prior  discovery  gave  this  taUe  to  the  soil,  snbjeot  to  the 
possessory  right  of  the  natives,  and  which  occupancy  was  all 
the  right  that  European  conqnerora  and  discoverers,  and  which 
the  United  States,  as  succeeding  to  their  title,  would  admit  to 
reside  in  the  native  Indians.  The  principle  is,  that  the  Indians 
are  to  be  considered  merely  as  occupants,  to  be  protected  while 
in  peace  in  the  possession  of  their  lands,  but  to  be  deemed  in- 
capable of  transferring  the  absolute  title  to  any  other  than  the 
sovereign  of  the  country.  The  Constitution  (a)  gave  to  Congress 
the  power  to  dispose  of,  and  to  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  property  beloi^ng  to 
the  United  States,  and  to  admit  new  states  into  the  Union. 
Since  the  Constitution  was  formed,  the  value  and  efficacy  of  this 
power  have  been  magnified  to  an  incalculable  extent,  by  the  pur- 
chase of  Louisiana  and  Florida ;  and,  under  the  doctrine  con- 
tained in  the  cases  I  have  referred  to.  Congress  have  a  lai^  and 
magnificent  portion  of  territory  under  their  absolute  control  and 
disposal.  This  immense  property  has  become  national  and  pro- 
ductive stock,  and  Congress,  in  the  administration  of  this  stock, 
have  erected  temporary  governments  under  the  provisions  of  the 
ordinance  of  the  Congress  under  the  confederation,  and  under 
the  constitutional  power ;  and  they  have  appointed  the  officers 
to  each  territory,  and  allowed  delegates  in  Congress  to 
be  chosen  by  the  •  inhabitants  every  second  year,  and  *  259 

lb)  fl  Cranch,  H2, 148.  {a)  Art.  4.  »ec.  8. 
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with  a  right  to  debate,  but  not  to  vote,  in  the  House  of  Repio- 
sentatives.  (a) 

The  unpatented  lands  belongiog  to  the  TJuited  States,  mtbin 
the  states  of  Ohio,  Indiana,  Illinois,  Michigan,  and  the  territory 
of  Wisconsin,  arose  &oia  cesfdona  from  the  states  of  Virginia, 
Massacho&ettfi,  Connecticat,  and  New  York,  before  the  adoption 
of  the  present  Constitution  of  the  United  States.  (6)  North 
Carolina,  South  Carolina,  and  Greoi^gia  made  similar  cessions  of 
their  unpatented  lands,  and  which  now  compose  the  states  of 
Tennessee,  Alabama,  and  Mississippi.  The  lands  so  ceded  were 
intended  to  be,  and  were  considered,  as  constituting  a  common 
fund,  for  the  benefit  of  the  Union ;  and  when  the  states  in  which 
the  lands  are  now  situated  were  admitted  into  the  Union,  the 
proprietary  right  of  the  United  States  to  those  unimproved  and 
unsold  lands  was  recognized.    Those  lands  belong  to  the  United 

(a)  Ordinance  of  Congreu  of  18th  3niy,  ITBT.  Aeti  of  Caagnn  of  Aogiut  7, 
1789;  Jaoaai7l4,ia06;  Much  8, 1617;  Febrnuy  16,  1810 ;  April  24, 1820 ;  Mutb 
30, 1S22.  The  KqokitioD  of  the  foiei^  territorie*  of  Loaisiank  RDd  Florida  by  the 
United  States,  bj  purchue,  wu  to  be  mpported  only  bj  a  very  liberal  and  latitudi- 
uarj  construction  of  the  Incidental  powers  of  the  govo'nmeiit  under  the  Constitu- 
tion. The  objecUoDS  to  *nch  a  conttniction,  which  were  vrged  at  the  time,  an 
stated  in  3  Storj's  Comm.  166-161.  Bat  the  constitutioiialitf  of  the  acquisitiou  of 
foreign  territory  is  Tindlcaled,  established,  and  settled  by  the  Snpreme  Court,  as  one 
oecesMrilj  flowing  from  the  power  of  the  Union  to  make  treaties.  American  Ins. 
Co.  v.  Canter,  1  Peters,  611.  It  belongs,  therefore,  upon  that  principle,  exclnaively 
to  tlie  President,  with  the  advice  and  consent  of  two-thlids  of  the  members  of  the 
Senate  present  to  make  the  acquisition.  But  in  1845,  Congress,  bj  joint  resoldtion, 
under  the  power  in  the  Constitution  (art.  4,  sec.  SJ,  that "  new  states  may  l>e  admitted 
by  the  Congress  Into  this  Union,"  admitted  the  foreign  and  independent  state  at 
Texas  Into  the  Union  as  a  separate  stale,  npon  tenna  to  wliich  Texas  afterwardi 
acceded.  Resolution  of  Congress  of  March  1,  1646.  This  was  giving  a  new  legis- 
lative construction,  of  enormous  efficacy  and  extent,  to  the  constitutional  power  to 
acquire  foreign  states,  and  would  appear  to  be  contrary  to  the  principle  of  construc- 
tion recognized  by  the  Snpreme  Conrt,  that  the  annexation  of  foreign  etatea,  ont  of 
the  limits  of  tlie  United  States,  most  be  the  act  of  the  treaty-making  power. 

(b)  That  of  Sen  Yoric  nas  made  March  1,  ITBI,  under  the  authority  of  the  act  of 
the  legislature  of  tliat  state,  ol  the  10th  February,  1780.  That  of  Virginia  was  made 
March  1, 1784,  under  the  authority  of  an  act  of  the  SOth  December,  1788.  That  of 
HasMchutelts,  on  the  19th  of  April,  1786,  imdtf  ihe  anthority  of  the  acta  of  that 
state,  of  ISth  November,  1784,  and  ITth  March,  1786;  and  that  of  Connecticut  on 
the  14th  September,  1786,  under  the  authority  of  an  act  ol  that  state  of  May,  1786. 
That  of  Soath  Carolina,  in  August,  1787.  The  title  to  the  lands  belonging  to  the 
United  States  uuf  of  At  Miuiuippi  i*  supported  by  treaties  made  with  Qreat  Britain, 
in  1783, 1818, 1827,  and  with  France,  in  J808,  and  with  Spahi,  In  1820,  and  with  Mex- 
ico, In  1831.  Vidt  Slliott's  American  Diplomatic  Code,  Washington,  1831,  2  roll., 
which  is  a  most  valuable  compilation  of  all  the  treaties  down  to  that  date,  in  which 
the  United  States  have  any  Interest. 
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States,  as  part  of  Hieir  pnblic  domain,  subject  to  the  iDdian  light 
aod  title  of  occupancy,  in  all  cases  in  which  the  same  has  not 
been  lawfully  extinguiahed.  It  is  not  to  be  concealed,  however, 
that  the  tJtJs  of  the  United  States  to  the  unappropriated  lands 
lying  within  the  limits  of  the  separate  statea  has  been  seriously 
questioned  by  some  of  them,  us  by  Mississippi,  Ulinois,  and 
Indiana.  The  latter  state,  in  January,  1829,  advanced  a  claim 
to  the  exclusive  right  to  the  soil  and  eminent  domain  of  all  the 
unappropriated  lands  within  her  acknowledged  boundaries  ;  and 
in  1830,  Mississippi  put  forth  a  similar  claim.  But  the  cessions 
of  the  territorial  claims  of  the  separate  states  to  the  western 
country  were  called  for  by  the  resolntions  of  Con^frees  of  the  6th 
September  aod  10th  of  October,  1780,  and  were  made  upon  the 
basis  that  they  were  to  be  ^  disposed  of  for  the  common  benefit 
of  the  United  State8."(e)  It  was  stipulated  by  Congress,  in  the 
last  resolution,  that  the  lands  to  be  ceded  should  be  disposed 
of  for  the  common  benefit  of  the  United  States ;  be  settled  and 
formed  into  distinct  republican  states,  with  a  suitable  extent  of 
territory ;  become  members  of  the  American  Union,  and  have  the 
,  same  rights  of  sovereignty,  freedom,  and  independence  as 
the  other  states.  It  was  likewise  provided  by  •  the  ordi-  *  260 
nance  of  July  18,  1787,  for  the  government  of  the  terri- 
tory qf  the  United  Statea  northwett  of  the  river  Ohio,  that  the 
legislatures  of  the  districts  or  new  states  to  he  erected  therein 
strould  "  never  interfere  with  the  primary  disposal  of  the  soil  by 
the  United  States,  in  Congress  assembled,  nor  vrith  any  regula- 
tions Congress  may  find  necessary  for  securing  the  title  in  such 
soil  to  the  bona  fide  purchaser."  (a) 

(c)  JourmU  of  Ibe  Confed.  CoDgraM,  li.  138,  UT;  rill.  266,  SG9;  lx.47;  x.g2; 
zj.  160;  xii.e2. 

[a)  For  diapoiing  of  the  landi  of  the  United  Statei,  nnmeroct  land  ofBces  have 
been  ettabliihed  bj  actt  of  Congrai  in  the  itatea  of  Ohio,  IndiuM,  Illinoii,  MiMonrl, 
Lonliiana,  Miuluippi,  Alabama,  Hicliigtn,  and  Arkaiuai,  and  in  the  teiritorlei  of 
WUcoasin,  Iowa,  and  Florida.  See  Gordon,  Digeat  of  the  Law«  of  the  United  Slalei, 
I8«7,  821-889,  in  which  all  the  aUtate  proTiaiona  relative  to  the  dispoaitioo  of  the 
pnhllc  domain  of  the  United  Statea  are  collected,  and  clearly  and  neatly  arranged  and 
dignted.  By  the  act  of  Congreaa  of  September  4,  IMl,  c.  IB,  ten  per  cent  of  the 
net  proceedi  of  the  aalea  of  the  public  lands,  to  be  made  inbaequent  to  the  81»t  of 
December,  1841,  within  the  limila  of  the  alatet  of  Oliio,  Indiana,  Ulioois,  Alabama, 
Uiaaouri,  Hia^HippI,  Lonieiana,  Arkanaaa,  and  Michigan,  were  to  be  paid  to  thoae 
•tatei  reipecti*ely )  and  the  residue  of  tlioae  net  proceeds,  subject  to  certain  proTisof, 
•hould  be  dirided,  liaU-yearly,  amoDg  the  twenty-alz  atates  ol  the  Union,  and  (be 
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5.  BAot  at  Stats  J'ndeBwiito.  —  Bj  the  CoHBtitution  of  the  United 
States,  Congress  were,  bj  general  laws,  to  prescribe  the  maoaer 
in  which  the  public  acts,  records,  and  judicial  proceedings  of 
every  state  should  be  proved,  and  the  effect  thereof  in  every 
other  state.  In  pursuance  of  this  power,  Congress,  by  the  act 
of  May  26,  1T90,  provided  the  mode  by  which  records  and  ju- 
dicial proceedings  should  be  authenticated,  and  then  declared 
that  they  shoold  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they  had  by  law  or  usj^e 
in  the  courte  of  the  state  &om  whence  the  records  were  taken. 
Under  this  act  it  was  decided,  in  the  case  of  MUlt  v.  Duryee,  (i) 
that  if  a  judgment,  duly  authenticated,  had,  in  the  state  court 
from  whence  it  was  taken,  the  faith  and  credit  of  the  high&it 
nature,  viz.  record  evidence,  it  must  bare  the  same  faith  and 
credit  in  every  other  court.  It  was  declaring  the  effect  of  the 
record,  to  declare  the  ^th  and  credit  that  were  to  be  given  to 
it.  The  Constitution  intended  something  more  than  to  make  the 
judgments  of  state  courts  prima  fade  evidence  only.  It  con- 
templated a  power  in  Congress  to  give  a  conclusive  effect  to  sack 
judgments.  A  judgment  is,  therefore,  conclusive  in  every  other 
state,  if  a  court  of  the  particular  state  where  it  was  rendered 
would  hold  it  conclusive.  IfU  debet  is  not  a  good  plea  in  a  suit 
on  a  judgment  in  another  state,  because  not  a  good  plea  in  such 
state.  Nitl  tiel  record  is  the  proper  plea  in  such  a  case.  The 
same  decision  was  followed  in  Hampton  v.  M''  Connel,  (u) 

•  261   and  the  doctrine  contained  *  in  it  may  now  be  considered 

as  the  settled  law  of  the  land.  It  is 'not,  however,  to  be 
understood  that  nul  tiel  record  is,  in  all  cases,  the  necessary  plea ; 
but  any  special  plea  may  be  pleaded  which  would  be  good  to 
avoid  the  judgment  in  the  state  where  it  was  pronounced,  (a^ 
And  in  Mai/hew  v.  Thatcher,  (&)  the  court  would  seem  to  imply 

Dittrict  of  Colninbli,  and  Che  terrltoriM  ol  WUconiin,  Iowa,  and  Florida,  according 
to  their  letpectiTe  federal  repreieiitative  population,  a»  aacertained  b/  the  laat  cen- 
lut,  to  be  applied  hy  the  legUlatum  of  the  aaid  itate*  to  snch  puipiHei  a«  the7 
ibonld  direct 

(h)  7  Cranch,  4B1. 

[c]  8  WheatoD,  2S1 ;  and  in  Wemwag  v.  Pawling,  6  Oil)  &  Johni.  600. 

(a)  Shumirar  v.  Stillman,  4  Cowen,  292. 

(b)  eWheaton,  129.  — InThurberv.  Blackboume.  1  N.  H.  3ti,  It  wai  held  that 
tiildrbft  wag  a  good  plea  to  debt  on  a  Judgment  of  another  itaCe  when  It  did  not  appear 
by  the  record  chnt  die  defendant  had  notice  of  tlie  luic.  And  in  Spencor  v.  Brock- 
waj,  1  Ohio,  259 ;  Holt  V.  Allowa;,  2  Blackf.  (Ind  ]  108,  and  Hoxle  u.  Wright,  2  Ver- 
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that  a  judgment  ia  one  state,  foaoded  on  an  attachmeot  in  rem, 
would  not  be  conclosive  evidence  of  the  debt  io  otber 
statCB,  if  the  defendant  *  had  not  peisonal  notice  of  the  *  262 
suit,  80  as  to  have  enabled  Mm  to  defend  it.'^' 

mont,  26S,  the  Jadgment  of  another  itat«,  regaltrl^  obtkined,  when  the  defendant 
hod  been  aerved  with  proceu,  or  had  oCberwise  appeared,  iru  held  to  be  conctaalTe 
evidence  of  the  debt.  Bat  the  defendant  miut  hare  had  due  notice  to  appear,  and 
be  BDbJect  to  the  JuriBdictioQ  of  the  covrt,  or  if  a  foreigner  or  non'reiident,  he  mnit 
have  actuallj  appeared  to  the  auit,  or  the  jud(cmeiit  of  another  itate  will  not  be 
deemed  of  i.Dj  raliditj.  This  is  a  plain  principle  of  justice,  which  perradet  the 
Jnriipradence  of  thit  and  of  all  other  conntriei.  KUlbnrn  f.Woodworth,  5Johiu.  87; 
Aldricb  c.  Einnej,  4  Conn.  880;  Biaeell  o.  Briggt,  9  Hau.  462;  Usher  c.  Lane, 
8WilB.28Ti  BncbaoaD  0.  Sucker,  9  Eaat,  1^^;  Douglaa  e.  Forrest,  4  Bing.  686, 702 ; 
Becqnet  d.  MacCarthy,  2  Bam.  &  Adol.  BSl ;  Bruce  v.  Wait,  1  Mann.  &  Or.  1 ;  Paw- 
ling V.  Bad,  13  Johna.  162 ;  Earthmaa  n.  Jonea,  2  Ter^r,  4S4 ;  Miller  v.  Miller, 
IBaile;  (S.  C),  242;  Benton  o.  Borgot,  10  Serg.  &Rawle,  240;  Rogen  d.  Coleman, 
Hardin,  413 ;  Borden  o.  Fitch,  15  Joboa.  121 ;  Hall  v.  Williams,  6  Pick.  232 ;  Bates  e. 
Delaran,  6  Paige,  806 ;  Bradahaw  v.  Heath,  18  Wendell,  407.  See  also  infra,  l\.  120. 
The  doctrine  m  Mills  t>.  Dnryee  is  to  be  taken  with  the  qualification  that  in  all 
inatancea  the  Jmiaiyction  of  the  court  rendering  the  judgment  may  be  Inquired  Into, 
and  the  plea  of  nii  debet  will  allow  the  defendant  to  ahow  ttiat  the  court  had  no  juris- 
diction  oTer  hia  peraon.  It  ia  only  when  the  juriidiclion  of  the  court  In  another  state 
ia  not  impeached,  either  aa  to  the  aubject-matter  or  tbe  person,  that  the  record  of  the 
judgment  ia  entitled  to  full  faith  and  credit  The  court  muat  hare  had  Juriadiction, 
not  only  of  the  caiue,  but  of  lit  pariitt,  and  in  that  case  the  judgment  la  Snal  and  con- 
dosiTe.  If  the  suit  in  another  state  was  commenced  hj  the  attachment  of  property, 
the  defendant  may  plead  in  bar,  that  no  procese  was  served  on  him,  and  that  he  never 
appeared,  either  in  person  or  bj  attorney.  Starbnck  v.  Murray,  5  Wendell,  148; 
Shnmway  v.  StiUmau,  6  WendeU,  147 ;  Wilson  v.  Niles,  2  Hall  [S.  T.),  858 ;  Gleaton 

^  Jadgmeati  of  olhtr  Sola,  —  As  to  the  on  which  the  court  of   the  other  atate 

necessity  of  notice  mentioned  in  the  note  founded  its  jorladtction,  the  parties  are 

(b)  of  the  laat  page,  see  WAtcy  v.  Ke^  aoid  to  be  at  liberty  to  show  that  juriadlc- 

chnm,  11  How.  106;  CbrittmasD.  Rnsaell,  tion  hod  not  been  acquired.     Wilcox  v. 

e  WaU.  290,  S06.    As  to  appellate  pro-  Kasilck,  2  Mich.  166;  Coft  e.  Haven,  30 

ceedings,  see  I4ations  c.  Jolmaon,  34  How.  Coon.  100,  196.    Although  if  the  coort  la 

196.  one  of  general  juriadiction,  the  presnmp- 

If  the  record  does  not  reelte  the  facts  tion  ia  in  favor  of  the  ralidity  of  its  pro- 

y^  A  judgment  of  another  state  nay  Dreyf ns, 83 La. Ann. 886.    Nofrandorir- 

be  claimed  to  be  used  In  one  of  tbe  fol-  regularitjiutheservice  which  isnotsuffl- 

lowingways:  (1.)  As  evidence.    (2.)  Ai  dentloonat  titejurlidiutiancanhaveany 

the  foundation  of  a  right  giving  a  cause  eKct  on  the  validly  of  the  foreign  state 

of  action.    (3.)  As  a  bar  to  an  action,  judgment.    Peel  v.  January,  85  Ark.  SSI ; 

(4.)  Aa  a  judgment  on  which  eieeution  Jardine  u.  Reicliert.  39  IT.  J.  L.  166. 
ii  claimed.    It  may,  in  fact,  be  naed  in         As  to  the  validity  and  effect   to  be 

any  of  the  flnt  three  ways,  but  not  in  tiie  given  to  a  judgment  of  a  United  Stales 

tonrtb.     (See  notei,  tupm.}     Boinley  c  court  in  a  state  court,  see  Dupasaeur  v, 

Stevenson,  31  Ohio  St.  474;  Turley  k.  Rochereau,  21  WalL  130. 
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6.  Power  Of  Coocrau  erer  tiM  BCUitia.  —  Congress  have  aathoiity 
to  provide  for  calling  forth  the  militia,  to  ezecate  the  laws  of  the 

1-.  Dodd,  4  MetCKlf,  333 ;  Stoi?,  Comm.  on  the  Conflict  of  Lam,  H  686-^90;  Baagelj 
V.  Webtter,  11  N.  E.  2B9.  But  on  Importsnt  distiDcEioii  is  here  to  be  o'b«eryed,  tbftt 
a  proceeding  by  foreign  attachment,  and  againat  garni>he«i  to  judgment  and  execu- 
tion, if  binding  in  tbe  atate,  la  coDcluiive  eierjwhere  aa  a  proceeding  in  rem  agoiiiBt 
movable  propertj  and  debt*  attached  or  gamlBhed;  bnt  tbe  jndgmeDt  ia  of  no  farce 
againet  lie  perxm  of  the  debtor  who  had  not  been  serred  with  procest,  or  appeared  in 
the  foreign  attachment,  nor  against  hia  property  in  another  Jnriidiction.  Cochran  it. 
Filch,  1  Sandf .  Ch.  142.  The  proceas  bj  attachment  of  property  of,  and  of  debts  dtie 
to  non-reaidenta,  or  of  penona  absent  from  the  Jurisdiction,  will  aubject  the  propertj 
attached  to  execution  upon  the  Judgmeat  or  decree  founded  on  the  procesa ;  bnt  it  !a 
considered  aa  a  mere  proceeding  in  feih,  and  not  peraonally  binding,  or  having  any 
extis-lciritorial  force  or  obligation,  Storj,  Comm.  on  tbe  Conflict  of  Laws,  %  G6S ; 
Chew  V.  Randolph,  Walker  (Miaa.},  t;  Overttreet  v.  Shannon,  1  Mo.  62d  |^6  of 
republication].  A  special  plea  in  bar  of  a  suit  on  a  Judgment  in  another  state,  to 
be  Tslid,  must  deny,  by  positive  averments,  erery  fact  which  wonld  go  to  show  that 
the  court  in  another  state  had  Jurisdiction  of  the  person,  or  of  the  subject-mattK. 
Harrod  v.  Ban«tto,  1  HaU  [S.  T.),  166. 

ceedinga.  DnnbarD.BBlkiweU,34IlLlf>B;  ceis  on  tbe  defendant  or  bis  personal  ap- 
Fotger  V.  Columbian  Int.  Co.,  09  Mass,  pearance,  the  better  opinion  seems  to  be 
2S7,  273;  Buflum  v.  Stimpson,  6  Allen,  tliat  those  facts  cannot  be  controverted 
GOl ;  Jarvii  v.  Bobinson,  21  Wis.  623.  b;  the  parties  In  another  state.  Field 
See  Miller  v.  ynited  Sutes,  11  Wall.  268,  v.  Gibha,  Peters,  C.  C.  166i  WUcoz  t>. 
299.  But  SM  Warrm  v.  McCarthy,  26  Kasiick,  2  Mich.  165;  Lincoln  n.  Tower, 
lU.  95,  103;  Smith  v.  Mtilliken,  2  Minn.  2  McLean.  4TS;  Thompson  o.  Emmert,  4 
819.  Except  hi  case  of  a  special  sUtn-  HcL.  96 ;  Fritchstt  v.  ClaA,  4  Har.  (Del) 
to[7  authority,  with  regard  to  which  such  280;  Wescott  v.  Brown,  13  Ind.  88; 
courts  stand  on  the  same  footing  with  Lawrence  n.  Jarris.  32  III.  804;  Lapham 
courts  of  limiied  jorisdicllon.  Wyalt  c.  o.  Brjgga.  27  Vt.  26;  Wilson  p.  JacksoD, 
Bambo.  29  Ala.  610,  621,622;  Common-  10  Mo.  829, 384 ;  Shelton  n.  Tiffin,  6  How. 
wealth  V.  Blood,  97  Maaa.  63S ;  Folger  v.  168,  186.  (Just  as  similar  recitals  in  Ifae 
Collunbi8nlns.Co.,O9Maaa.207;  Allenn.  record  of  a  domestic  conrt  ctf  limited 
Blunt,  1  Blatchf .  480.  x'  So,  if  the  record  jurisdiction  would  be  concluiive.  Shel- 
reciles  an  appearance  by  attorney,  these  donr.  Wright,  1  Seld.  (6  N.  T.)  497,616; 
caaes  generally  allow  the  attorney's  an-  Wyatt  d.  Raoibo,  29  Ala.  610.  Contra, 
thority  to  be  disproved.  Shelton  d.  Tif-  Sears  v.  Terry,  26  Conn.  872]  Although 
fin,  6  How.  163,  186;  Harshey  v.  Black-  there  are  weighty  decisions  and  dicta 
marr,  20  Iowa,  161,  178;  Kerr  v.  Kerr,  thatthejurisdictloaofthecoiuiof another 
41  N.  T.  272,  276;  Lawrence  u.  Jarvis,  state  may  be  inquired  into  in  all  caaea. 
82  111.  804.  Contra,  Warren  d.  Luak,  16  Starbnek  e.  Murray,  6  Wend.  148;  Carte- 
Mo.  102 ;  Baker  s.  Stonebreaker,  84  Ho.  ton  v.  Bickford,  18  Gray,  691 ;  Folger  v. 
172.  Columbian  Ins.  Co.,  99  Haas.  267,  278; 
Bnt  when  the  record  recites  facta  Kerr  v.  Eerr,  41  N.  Y.  2T2,  276;  Noyes 
sufficient  to  gtre  the  conrt  Jurisdiction,  t,  Butler,  6  Barb.  613;  Hoffman  if.  Boff- 
ineluding  auch  matten  aa  service  of  pro-  nian,  46  N.  T.  SO ;  Korwood  i;,  Cobb,  M 
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Uaion,  soppresB  iiunurectioaa  and  repel  iiiTBeiona ;  ittul  to  piOTide 
for  OTgaiiizing,  arming,  and  disoiplining  the  militia,  and  for  gov- 
enuBg  such  part  of  Uiem  as  may  be  employed  in  t^e  Berrice  of  the 
Uoited  States ;  resexring  to  tlie  states,  respectively,  tbe  appoint- 
meat  of  the  oEBceis,  and  the  auUiority  of  training  the  militia, 

Tesu,  651 ;  Coit  v.  B*iea,  30  Conn.  190,  jud^ent  wu  obtained  hj  fraad.  Chri*t- 

19S;  (Chriitmu  b.  It>u«eU,  6  WaU.  290,  mu  r.  BiukII,  tupra.     In  thii  cose,  &tio, 

W6;  bnt  lee  Cbeerer  b.  Wilton,  9  WaU.  a  state  U»  which  In  inbitance  provided 

l<M^l£8i)BapecUefttoii,0Wi».a2a  In  that  jndgmenta  reeoTered  in  other  (Ute* 

Hendrick  v.  Wliitteniore,  106  Man.  23,  agaioBtcltiaeniof  tbatilateshouldnotbc 

28,  CarletOQ  v.  Bickford  ii  cited,  and  it  enforced  In  the  conrte  of  the  latter,  if  the 

ii  there  aaid  that  the  reason  domettic  cauae  of  action  which  wa«  the  foundatioo 

judgmeats  cannot  be  thoa  impeached  (xH-  ot  the  Judgment  woold  tiare  been  Iiarred 

lateralis  bfthepaniei  thereto,  is  becaiue  in  her  coorti  by  her  ttatatet  of  limiia- 

the  remedj  bj  review  or  writ  of  error  Is  tioni,  was  held  unconstitutiwial  for  lilce 

held  to  be  more  appropriate,  i*  reasons.    But  states  njay  prescribe  rca- 

Othcr  cases  to  the  point  that  jndgmentt  sonable  periods  of  limitation  to  actions 

obtained  after  an  attadiment  of  a  noB-  on  judgments  obtained  ia   other  states, 

resident  defendant's  property,  bnt  with-  lb.  800;  Bank  of  Alabama  o.   Dalton, 

ont  personal  service   or  appeaiance  by  9  How.  632;  post,  419,  n.  1. 

him,  Are  not  binding  la  personam  lu  otber  D   results  from  the   general  doctrine 

states,  are  Easterly  v.  Goodwin,  3^  Conn,  that  a  judgment  recovered  in  another 

278;  HcVicker  v.   B«edy,   81   He.  814.  state  is  a  bar  to  an  action  for  the  saiae 

SeeWrightir.Boynlon,8T1I.H.9;Cooper  cause   and    between    the    tante  parties. 

e.  Reynold*,  10  Wall.  306,  81&  x*    The  UuOitrrsy  v.  Aveiy,  30  Tt.  5S8;  Child 

statement  in  these  cases,  and  tupra,  261,  v.  Eureka  Powder  Works,  46  N.  E.  547 ; 

n.  (A),  that  the  attachmeot  operates  as  a  North  Bank  c.  Brown,  60  Me.  214.  i^  Al- 

proceeding  in  mi,  most  be  taken  with  though  an  appeal  fs  pending.    Bank  of 

greatcantion.   BoldBoodBagb,  7  Hoore,  North  America  r.  Wheeler,  28  Conn.  433. 

P.  C,  267,  282;  Hegee  v.  Beime,  89  Peuo.  The  constitutional  proviiiOB  appUes  to  a 

6t.  £0.  decree  of  divorce  which  is  valid  and  effec- 

But  In  a  suit  on  a  judgment  obtained  tual  by  the  laws  of  the  state  where  it  was 

in  another  state,  although  the  jnrisdictlon  obtained.    Cheever  e.  Wilson,  9  Wall, 

and  notice  to  the  defendant  may  be  In-  108;  pott,  iL   117,  n.  1.    As  to  foreign 

quired  into,  it  cuuiot  be  «et  up  that  Ae  judgments,  see  ii  130,  n.  1. 


x>  The  rule  may  now  be  considered  tlon  is  onlj  sufficient  to  hold  the  same 

settled  that  the  facts  which  give  the  court  until  the  owner  is  notified  and  allowed  to 

jurisdiction   may  be    disproved  though  appear  and  defend,  and  that  a  dnaljndg^ 

atated  In  tbe  iveord.   Thompson  n.  Whit-  ment  without  snob  nctfiflcation  and  allow- 

man,  18  Walt.  467 ;  Bowler  v.  Huston,  30  anc«  it  void. 

Orat  208;  Lowe  D.  Lowe,  40  Iowa,  220;  x*  Barryman  b.  Roberts,  62  Md.  04. 

Napton  V.  Leaton,  71  Mo.  368 ;  Guthrie  As  to  the  efFcet  given  to  state  Judgments 

c.  Lowry,  84  Fa.  8t  688.  by  tiie  United  States  courts,  see  St.  Clair 

X*  Eaatman  t>.  Wadleigh,  06  He.  261.  k.  Cos,  100  U.  S.  360 ;  Pennoyer  v.  Neff, 

In  Windsor  ■>.  McVeigh,  93  D.  S.  274,  it  96  U.S.  714;  Hobro.Manierre,  101  U.S. 

was  held  that  the  jurisdiction  gained  hy  a  417. 
simple  seiiDre  of  property  for  etmdemua- 
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according  to  the  discipline  prescribed  by  Congress,  (^a)  The  Presi- 
dent of  the  United  States  is  to  be  the  oommander  of  the  militia, 
when  called  into  actual  service.  The  act  of  28th  of  February, 
1795,  authorized  the  President,  in  case  of  invasion,  or  of  immi- 
nent danger  of  it,  to  call  forth  such  number  of  militia  most  con- 
venient to  the  scene  of  action  as  he  might  judge  necessaiy.  The 
militia  so  called  out  are  made  subject  to  the  rules  of  war ;  and 
the  law  imposes  a  fine  upon  every  delinquent,  to  be  adjudged  by 
a  court-martial  composed  of  militia  officers  only.  These  militia 
courts-martial  are  to  be  held  and  conducted  in  the  manner  pre- 
scribed by  the  articles  of  war ;  and  the  act  of  18th  of  April,  1814, 
prescribes  the  manner  of  holding  them. 

During  the  war  of  1812,  the  authority  of  the  President  of  the 
United  States  over  the  militia  became  a  subject  of  doubt  and 
difficulty,  and  of  a  collision  of  opinion  between  the  general  gov- 
ernment and  the  governments  of  some  of  the  states.  It  was  the 
opinion  of  the  government  of  Connecticat  that  the  militia  could 
not  be  called  out,  upon  the  requisition  of  the  general  government, 
except  in  a  case  declared  and  founded  upon  the  existence  of  one 
of  the  specified  exigencies  ;  that,  when  called  out,  they  could  not 
be  taken  from  under  the  command  of  the  officers  duly  appointed 
by  the  states,  or  placed  under  the  immediate  command  of  an 
officer  of  the  army  of  the  United  States.  Nor  could  the  United 
States  lawfully  detach  a  portion  of  the  privates  from  the  body 
of  the  company  to  which  thej  belonged,  and  which 
*  268  *  was  organized  with  proper  officers.  This  would,  in  the 
opinion  of  the  government  of  Connecticut,  impair,  and 
eventually  destroy,  the  state  militia.  When  the  militia  are  duly 
called  into  the  service  of  the  United  States,  they  must  be  called 
as  militia,  furnished  with  proper  officers  by  the  state. 

Similar  difficultieB  arose  between  the  government  of  the  United 
States  and  the  State  of  Massachusetts,  on  the  power  of  the  national 
government  over  the  militia.  Both  those  states  refused  to  furnish 
detachments  of  militia  for  the  maritime  frontier,  on  an  exposition 
of  the  Constitution,  which  they  deemed  sound  and  just. 

In  Connecticut,  the  claim  of  the  governor,  to  judge  whether  the 
exigency  existed,  authorizing  a  call  of  the  militia  of  that  state,  or 
any  portion  of  it,  into  the  service  of  the  Union,  and  the  claim  on 
the  part  of  that  state  to  retain  the  command  of  the  militia,  when 

(a)  Conat.  art  1,  tec.  S. 
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duly  ordered  ont,  as  gainst  any  sabordiiute  officer  of  the  Brmj 
of  the  United  States,  were  submitted  to,  and  received  the  strong 
and  decided  sanotioii,  not  only  of  the  governor  and  ooancU  of  that 
state,  but  of  the  legislature  itself,  (a)  In  Massachusetts,  the  gov- 
ernor consulted  the  judges  of  the  Supreme  Judicial  Court  aa  to 
the  true  construction  of  the  Constitation  on  these  very  interesting 
points.  The  judges  of  the  Supreme  Court  were  of  opinion  that  it 
belonged  to  the  governors  of  the  several  states  to  determine  when 
any  of  the  exigenoies  coDtemplated  by  the  Constitution  of  the 
United  States  existed,  so  aa  to  require  them  to  place  the 
militia,  or  any  part  *  of  it,  in  the  service  of  the  Union,  and  *  2&4 
under  the  command  of  the  President.  It  was  observed, 
that  the  Constitution  of  the  United  States  did  not  give  that  right, 
by  any  express  term,  to  the  President  or  Congress,  and  that  the 
power  to  determine  when  the  exigency  existed  was  not  prohibited 
to  the  states,  and  that  it  was,  therefore,  as  of  coarse,  reserved  to 
the  states.  A  different  construction  would  place  all  the  militia  in 
effect  at  the  will  of  Congress,  and  produce  a  military  coosolida- 
tionof  these  states.  The  act  of  28th  of  February,  1795,  vested 
in  the  President  the  power  of  calling  forth  the  militia  when  any 
one  of  the  exigencies  existed,  and  if  to  that  be  superadded  the 
power  of  determining  when  the  camu  foederis  occarred,  the  militaa 
would,  in  fact,  be  under  the  President's  control. 

As  to  the  question  how  the  militia  were  to  be  commanded, 
when  duly  called  out,  the  judges  were  of  opinion  that  the  Presi- 
dent alone,  of  all  the  officers  acting  under  the  United  States,  was 
authorized  to  command  them,  and  that  he  must  command  them, 
as  they  were  oi^anized  under  officers  appointed  by  the  states. 
The  militia  could  not  be  placed  under  the  command  of  any  officer 
not  of  the  militia,  except  that  officer  be  the  President  of  the 
United  States.  But  the  judges  did  not  determine  how  the  militaa 
were  to  be  commanded,  in  case  of  the  absence  of  the  President, 
and  of  a  union  of  militia  with  troops  of  the  United  States ;  and 
whether  they  were  to  act  under  their  separate  officers,  and  in  con- 
cert as  allied  forces,  or  whether  the  officer  present  who  was  highest 

{a)  See  OfBdal  DocvmeDtf  of  the  9Ute  of  CannecdcDt,  Aa^wt,  1812.  The  jeal- 
09*7  of  the  eierdte  of  any  power  (other  than  that  of  the  local  goTeramenti]  orer  the 
militia  waa  rerj  (trough  manlfetted  bj  the  legiilatnre  and  people  of  Connecticut,  ■• 
euij  aa  lOOS,  when  the;  fe«rieHl7  and  aDcceMfDll;  retiited  the  claim  of  Governor 
Fletcher,  of  New  York,  resting  on  a  commUiion  for  that  pnrpose,  from  the  king,  to 
the  cxclotire  coininand  of  the  militia  of  Coonecticnt.    1  Tmmball'i  Hist  410-414. 
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in  nmk,  be  he  of  Ibe  militia  or  of  the  federal  troops,  was  to  com- 
mand t^  vhole,  was  a  difficult  and  perplexing  qnestion,  whieh 
the  judges  did  not  nndertake  to  decide,  (a) 

Tbe    President  of  the    United  States    declared  that  these 

constmetiont  of  the  constitQtional  powers  of  the  geneml  goT- 

emment  over  tbe  militia  were  noirel  and  anfortunate, 

*  265  *  and  he  was  evidently  and  decidedlj  of  a  different 

opinion.  He  observed,  in  his  message  to  Congress  on  tbe 
4tb  November,  1812,  that  if  the  authority  of  the  United  States 
to  call  into  service  and  to  commood  tbe  militia  could  be  thos 
frustrated,  we  were  not  one  nation,  for  the  purpose  most  of  all 
requiring  it.  These  embarrassing  qnestious,  and  the  high 
authority  by  which  each  side  of  the  argament  was  supported, 
remained  unsettled  by  the  proper  and  final  decision  of  the  tribunal 
that  is  competent  to  put  them  to  rest,  until  tbe  case  of  Martin  v. 
Mott,  (a)  in  1827.  In  that  case  it  was  decided  and  settled  by 
the  Supreme  Court  of  the  United  States,  that  it  belonged  exclu- 
sively to  the  President  to  judge  when  the  exigency  arises,  in  which 
he  had  authority  under  the  Constitution  to  call  forth  tbe  militia, 
and  that  his  decision  was  conclusive  upon  all  other  persons. 

The  case  of  Houston  v.  Moore  (h')  settled  some  important  ques- 
tions arising  upon  the  national  authority  over  tbe  militia.  The 
acta  of  Congress  already  referred  to,  and  the  act  of  8th  March, 
1792,  for  establishing  a  nniform  militia,  were  considered  as  cov- 
ering  the  whole  ground  of  congressional  legislation  over  the 
subjeU.  The  manner  in  which  the  militia  were  to  be  organized, 
armed,  disciplined,  and  governed  was  fully  prescribed  ;  provision 
was  made  for  drafting,  detaching,  and  c^ng  forth  the  state 
quotas,  when  requested  by  tbe  President.  His  orders  were  to 
be  given  to  the  chief  executive  magistrate,  or  to  any  militia 
officer  he  might  think  proper.  Neglect  or  refusal  to  obey  his 
orders  wae  declared  to  be  a  public  offence,  and  subjected  the 
offender  to  trial  and  punishment,  to  be  adjudged  by  a  court- 
martial,  and  the  mode  of  proceeding  was  perspicnoosly  detailed. 
Tbe  qnestion  before  tbe  Supreme  Court  of  the  United  States 
was,  whether  it  was  competent  for  a  oourt-martial,  deriving  its 
jurisdiction  under  state  authority,  to  try  and  punish  militia- 
men, drafted,  detached,  and  called  forth  by  tbe  Piesi- 
*266  dent  'into  tbe  service  of  tbe  United  States,  and  who 

(a)  8  MMi.  548.  (a)  12  WbMloii,  19.  <&]  6  Wbemton.  1. 
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had  refused  or  negleoted  to  obey  tbe  call.  The  courfi  decided 
that  the  militis,  whan  called  into  the  service  of  the  UDited 
States,  were  not  to  be  considered  as  being  in  that  service,  or  in 
the  character  of  national  militia,  until  they  were  mustered  at  the 
place  of  rendezvous,  and  that  until  then  the  state  retained  a 
right,  concurrent  with  tbe  government  of  the  United  States,  to 
pnnish  their  delinquency.  Bat  after  the  militia  bad  been  called 
forth,  and  had  entered  into  the  service  of  tbe  United  States, 
their  character  changed  from  state  to  national  militia,  and  the 
aathority  of  the  general  government  over  snch  detachments  waa 
exclusive.  Actual  service  was  considered  by  Congress  as  tbe 
criterion  of  national  militia,  and  the  place  of  rendezvous  was 
the  termintu  a  quo  the  service,  the  pay,  and  sabjectioD  to  the 
articles  of  war  were  to  commence.  And  if  the  militia,  when 
called  into  the  service  of  the  United  States,  refuse  to  obey  the 
order,  they  remun  within  the  military  jurisdiction  of  tbe  state, 
and  it  is  competent  for  the  state  to  provide  for  trying  and  pan- 
isbing  them  by  a  state  coari-martial,  to  the  extent  and  in  the 
mannec  prescribed  by  the  act  of  Congress.  The  act  of  Pennsyl' 
Tania,  of  1814,  provided  for  punishing,  by  a  state  court-martial, 
delinquent  militia-meD,  who  were  called  into  the  service  of  the 
United  States,  and  neglected  or  refused  to  serve ;  and  they  were 
to  be  punished  by  the  infliction  of  tbe  penalties  prescribed  by 
the  act  of  Congress,  and  such  an  act  was  held  not  to  be  repug- 
Daot  to  the  Constitution  and  laws  of  the  United  States.  It  was 
the  lawfol  exercise  of  concurrent  power,  and  could  be  concur- 
rently exercised  by  the  national  and  state  courts-martial,  as  it 
was  authorized  by  the  laws  of  the  state,  and  not  prohibited  by 
those  of  the  United  States.  It  would  remain  to  be  so  exercised, 
until  Congresa  should  vest  the  power  exclusively  elsewhere,  or 
until  the  states  should  devest  their  courts-martial  of  such  a  juris- 
diction. This  was  the  decision,  in  the  first  instance,  of 
the  Supreme  •Court  of  Pennsylvania;  (o)  and  it  waa  "  267 
affirmed,  on  af^ieal,  by  the  majority  of  the  Supreme  Court 
of  the  United  States. 

J.  Towvw  at  Congrw  aa  to  Internal  I^pfovamante.  —  The  author- 
ity of  Congress  to  appropriate  public  moneys  for  internal  im- 
provements has  been  much  discussed  on  public  occasions,  and 
between  the  legislative  and  executive  branches  of  the  govern- 

(d)  Hoore  b.  Hotulon,  8  8«rg.  A  Bawte,  169. 
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ment;  bat  the  point  has  never  been  bronght  under  judicial 
CO  nsid  eration. 

It  has  been  contended,  that,  iinder  the  power  to  establiah 
poB^offices  and  poat-roada,  and  to  regulate  commerce  among  the 
states,  and  to  raise  moneys  to  provide  for  the  general  welfare, 
iind  as  incident  thereto,  Congress  have  the  power  to  set  apart 
funds  for  internal  improvements  in  the  statfis,  with  their  assent, 
liy  means  of  roads  and  canals.  Such  a  power  has  been  exer- 
cised to  a  certain  extent  It  has  been  the  constant  practice  to 
allow  to  the  new  states  a  certain  proportion  of  the  proceeds 
arising  from  the  sale  of  public  lands,  to  be  laid  out  in  the  con- 
atruotion  of  roads  and  canals  witbin  those  states,  or  leading 
thereto.  In  1806,  Congress  authorized  a  road  to  be  opened  from 
Nashville,  in  Tennessee,  to  Natchez ;  and  in  1809,  thej  author- 
ized the  canal  of  Carondelet,  leading  from  Late  Pontchai-traio, 
to  be  extended  to  the  river  Mississippi  So  late  as  the  8th  of 
August,  1846,  Congress  granted  lands  to  aid  in  the  improvement 
of  the  Pox  and  Wisconsin  rivers,  and  to  conneal  the  tame  by  a 
canal,  in  the  State  of  Wisconsin.  The  Cumberland  road  was 
constructed  under  the  act  of  March  29,  1806,  and  this  road 
had  been  made  under  a  covenant  with  the  State  of  Ohio,  by  the 
act  of  April  80,  1802,  that  a  portion  of  the  proceeds  of  lands 
lyiug  within  that  state  should  be  applied  to  the  opening  of  the 
roads  leading  to  that  state,  with  the  consent  of  the  states  through 
which  the  road  might  pass.  But  the  expenditures  on  that  i-oad 
fur  exceeded  the  proceeds  of  sales  of  public  lands  in  Ohio,  and, 
in  1817,  the  President  of  the  United  States  objected  to  a  bill,  on 
the  ground  that  the  Constitution  did  not  extend  to  making  roads 
and  canals,  and  improving  watercourses  through  the  different 
Htates ;  nor  could  the  assent  of  those  states  confer  the  power. 
Afterwards,  in  1822,  the  President  objected  to  a  bill  appro- 
priating money  for  repairing  the  Cumberland  road,  and  estab- 
lishing gates  and  tolls  on  it. 

On  these  and  other  occasions  there  has  been  a  great 
*  268  *  and  decided  difference  of  opinion  between  Congress  and 
the  President  on  the  constitutional  question.  President 
Jefferson,  in  his  message  of  December  2,  1806,  and  President 
Madison,  in  his  message  of  December  S,  1816,  equally  denied 
any  such  power  in  Congress.  On  the  other  hand,  it  appears 
that  Congress  claim  the  power  to  lay  out,  construct,  and  improve 
[2d6] 
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post-roads,  with  the  assent  of  the  states  through  which  they 
pass.  They  also  claim  the  power  to  open,  condtruct,  and  improTe 
military  roads  on  the  like  terms,  aud  the  right  to  cut  canals 
through  the  several  states,  with  their  aaaent,  for  promoting  and 
securing  internal  commerce,  and  for  the  more  safe  and  economical 
transportation  of  military  stores  in  time  of  war ;  and  leaving,  in 
all  these  cases,  the  jurisdictioQal  right  over  the  soil  in  the  respec- 
tive states,  (a) 

In  the  inaugural  address  of  President  Adams,  on  the  4th  of 
March,  1825,  he  alluded  to  this  question,  and  his  opinion  seemed 
to  be  in  &vor  of  the  oonstitutional  right,  and  of  the  policy  and 
wisdom  of  the  liberal  application  of  the  national  resources  to  the 
internal  improvement  of  the  country.  He  intimated  that  specu- 
lative scruples  on  this  subject  would  pi-obably  be  solved  by  the 
practical  blessings  resulting  from  the  application  of  the  power, 
aad  the  extent  and  limitations  of  the  general  government,  in 
relation  to  this  important  interest,  settled  and  acknowledged  to 
the  satisfaction  of  all.  This  declaration  may  be  considered  as 
withdrawing  the  influence  of  the  official  authority  of  the  Presi- 
dent from  the  side  on  which  it  has  hitherto  pressed,  and  adding 
it  to  the  support  of  the  preponderating  opinion  in  favor  o{  the 
competency  of  the  power  claimed  by  Congress.  (A) 

(a)  In  the  cue  of  Dicker  v.  Timpike  Road  Co.,  7  Duu,  118,  the  Kentuck;  Coart 
of  Appeal!  decided  that  the  power  giren  to  Congren  bj  tlie  Constitntiaii  to  atabtuk 
pvttroadt,  eoahled  them  to  miis,  rtpair,  keep  apex,  and  impraw  poat-roada,  when  tliQX 
■hoald  deem  the  eiertjaeof  the  power  expedient.  Batm  the  ezercUeof  the  right  ot 
eminent  domain  on  thla  sabject,  the  United  Statea  hare  no  right  to  adopt  and  nie 
road«,  bridgei,  and  feirlet,  constrncted  and  owned  bj  itatei,  corporation!,  or  Indi- 
TJdnaU,  witlioat  their  conient,  or  wlthont  making  to  the  partiaa  concerned  Jnit  com- 
peniatloa.  If  the  United  Slates  elect  to  nte  inch  accoounodationi,  without  the 
performance  of  tach  a  preriouB  condition,  the;  stand  npon  the  *ame  footing,  and  are 
■abject  to  tlie  tame  tolls  and  regalations  as  pnTate  IndiTidoalt.  This  imponant 
decirion  was  well  tapported  bf  aonnd  leasoning. 

(b)  In  Febrtiarj,  1627,  sfter  an  animated  debate,  the  Home  of  BepreaentaliTea, 
b;  a  vote  of  lOI  to  07,  roted  to  appropriate  #80,000  for  the  cootinnation  of  surre; s 
of  rontet  for  roads  and  canals.  In  April,  18S0,  on  the  bill,  in  the  House  of  Repre- 
tenta^ves,  to  coneiruct  a  road  from  Buffalo,  in  'Sew  York,  through  Washington  to 
New  (Means,  great  objection  was  made  to  the  constltntionallt;  of  the  power,  and  the 
House,  bj  a  rote  of  106  to  88,  rejected  the  hill,  though  probabtj  the  Tote  was  gov- 
emed.  in  part,  bj  other  cootlderations ;  for  other  bills,  for  aiding  the  making  road* 
and  canals,  pajted  into  laws  daring  that  seision,  and  their  avowed  purpose  was  the 
great  object  of  internal  Improrement  President  Jackson,  in  ISSO,  declared  himself 
to  be  of  opinion,  that  Congress  did  not  possess  the  constitutEonal  power  to  construct 
road*  and  canals,  or  appropriate  money  for  improTeraents  a/a  loeal  diaracttr;  hnt  be 
■dmilted  that  the  right  to  make  appropriations  for  such  as  were  of  a  Halionai  dmrmltr 
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Iuidbe«ii  to  genendlr  acted  ^oii,andioloiig>C4iiIeMediB,M  toJoKif/ thecz«rctia 
of  it  on  tlw  ground  of  conUnued  ntage.  He  objected,  upon  that  diitiuction,  to  tha 
bills  authorizlDK  subscription*  U>  the  MajsTille  kbcI  BockTlIle  Boad  Companies,  aa 
not  being  witbia  the  legiliiuate  powers  of  CongrcM.  The  great  qoMtion  coDcernhig 
the  power  of  Congreta  to  appropriate  moneys  for  Internal  ImproTemtnu  within  tb« 
state*  remained  still  u  uiuettled  as  ever,  a*  late  as  the  3d  of  August,  1M6 ;  far  on 
that  dAj  President  Folk  objected  to  and  defeated  the  bill,  which  had  passed  both 
houses  of  Congress,  for  appropriating  9I,ST8,4S0,  for  separate  and  distinct  objects  of 
foteruti  improrement.  In  certain  harbors,  rfien,  and  lake*  in  Tarioos  part*  of  tha 
United  States.  The  President  denied  the  existence  of  a  constHntional  powa  in  th« 
federal  goTemment  to  construct  worb  of  Internal  improTement  within  the  stale*,  oi 
to  appropriate  moneys  from  the  treasury  for  that  purpose.  He  considered  the 
absence  of  such  a  power  to  be  a  prlnctplo  of  construction  weQ  settled,  and  that  tho 
lnezpedienc}r  of  the  power  was  demonatrated  in  the  ezerdse  of  it  in  that  case ;  for 
the  Ull  contained  ^tpropriation*  of  money*  for  more  than  twenty  objects  of  internal 
improvement,  called,  in  the  bill,  harbors,  at  place*  which  have  never  bean  declared 
by  law  either  porta  of  entry  or  delivery,  and  at  which  there  has  never  been  an  arrival 
of  foreign  merchandise,  and  from  which  there  has  never  been  a  vessel  cleared  tor  k 
foreign  country.  The  oonstltntional  *crtvles  of  the  President  went,  in  their  appli- 
caUou  in  this  case,  to  interdict  the  aecessary,  and.  In  my  (pinion,  the  clearly  consti- 
tutional Jurisdiction  and  discretion  of  Congress,  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,"  as  to  the  Improvement  of  the  navigation  of 
the  many  rivers,  harbors,  and  great  lakes  within  the  United  States,  and  on  whkA 
waters  is  canted  an  immensely  valuable  commerce.  Thia  strict  constmction  of  the 
Constitution  Is  in  striking  contrast  to  that  Urge  construction  which  has  been  given 
to  the  Constitution,  in  authorizing  Congress  to  admit  new  states  into  the  Union,  and 
to  which  we  have  already  alluded  ia  a  preceding  note.  See  aiiie,  25Q.  The  rij^tfnl 
power  of  the  general  gDvemment  to  direct  the  improvement  of  the  navigation  of  tbe 
internal  water*  of  the  United  States  for  the  commercial  use  of  the  Union,  and  to 
apply  the  revenues  thereof  f(»  that  purpose,  aH>e*r«  to  me  to  result  from  a  lonnd 
eonatmction  of  the  Constitntion.  It  is  one  of  its  great  and  easential  objects.  The 
Hlsaistippl,  for  ln*tance,  with  Its  millions  of  inbabitants,  and  great  cities  and 
towns  OD  It*  bank*,  calls  londlyfor  means  to  clear  and  remove  obstructions  to  a  safe 
navigation.  Tbc  state*  cannot  do  it,  and  the  ia^jrovement  most  come,  if  it  cornea 
at  all,  from  the  general  government  The  whole  Union  U  deeply  interested  la  the 
safe  and  easy  navigation  of  the  great  rivers  and  lakes  within  the  limits  of  Ote  United 
States,  and  bordering  on  two  or  more  states.  It  makes  no  dlfterence  In  reason  or 
policy  In  the  necessary  application  of  tbe  power,  whether  the  riven  or  lakes  ara 
divided  by  two  or  more  states.  It  is  sufficient  for  the  power.  If  the  improvement  to 
be  called  for  be  general  in  its  object,  and  for  national  purposes,  and  for  tbe  regul*- 
Hon,  safety,  and  facility  of  commerce.  All  navigal>le  waten,  not  land-locked  within 
a  state,  whether  tbey  be  rivers,  harbor*,  gnlfs,  bays,  lake*,  or  coasts  of  the  ocean, 
are,  and  were  Intended  to  be,  and  ought  to  be,  subservient  to  the  power  to  tegnlate 
commerce  with  foreign  nations,  and  among  the  several  states-  They  fall  within  the 
oongresaional  power,  and  are  subject  to  the  regnlation  of  the  United  State*,  and  they 
are  entitled  to  the  patronage,  protectioD,  and  pectmiary  support  of  the  general  gov- 
•mmenC.  This  power  is  Justly  to  be  applied  to  tbe  erection  of  llght-hooses,  buoys, 
piers,  breakwaters,  harbors,  and  for  clearing  obatmotImB,  and  deepening  and  widen- 
fng  navigable  waters.  The  United  States  have  the  exclusive  nonmand  of  the  reve- 
nnes  derived  from  commerce  and  navigation,  and  the  reason,  Jnitlce,  and  p<dicy  of 
holding  thli  power  to  exist  in  Congress,  ai>d  that  it  ahould  be  liberally  and  largely 
applied,  sbrike  me  with  obvious  and  decisive  force.  The  grant  of  comnierdal  poww 
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to  CoDgrewis  general,  and  niaitT[T]eit  ninntimllr  In  Itii  application  In  the  dlBcretii>n 
ot  CoDgrew,  autl  in  ita  judgfment  ai  to  tlie  importance  of  thia  exerclM  of  tlie  power 
b>  the  promutiun  and  lecniit/  of  commerce  among  tlie  ataiet  and  with  foreign 
nationi.  Tbei«  does  not  appear  to  be  tny  just  gromid  for  conitriiing  the  power 
■trictly  and  wltlkin  ftrai^t  and  narrow  linea.  A  grant  of  general  power  for  groat 
national  ob^U  ought  to  be  liberally  coiutmed  to  be  made  adequate  to  all  fatnre 
ezlgendei  within  the  «cope  of  tliis  power.  There  does  not  appear  to  be  any  color 
in  the  CiHUtitatioD  for  pretcribing  arbitrary  linei  and  limits  to  tlie  power  to  regulate 


Mr.  Jiutice  Story,  in  his  Commentarlea  on  the  Conatitntion  of  the  United  States, 
fi.  pp.  429-410,  and  again,  pp.  &19-C3S,  ho*  stated,  at  large,  the  argumenti  for  and 
agoinit  the  proposition,  that  Congreu  hare  a  conetitutional  anthority  to  lay  taxei 
and  to  apply  the  power  to  regulate  commerce,  u  a  meoni  directly  to  encourage  and 
protect  domegtlc  mamifaetttm ;  and,  wlthoat  gtrlng  any  opinion  ot  hii  own  oa  that 
csnteated  doctrine,  ha  ha*  Left  the  reader  to  draw  hia  'own  condniioM.  I  ihoaUl 
think,  bowerer,  from  a  Tiaw  of  the  argument!  a*  itated,  that  erery  mind  which  has 
takra  DO  part  in  the  diuuaiions,  and  felt  no  prejudice  ot  territorial  or  party  blu  on 
either  aide  of  the  queelion,  would  deem  the  argomenta  in  famT  of  the  congreeolonal 
power  vaatly  enpcrior.  The  learned  commentator  I  should  apprehend  Co  be  decidedly 
<tf  that  way  of  thinking.  Be  taya,  "that  the  commercial  lyitem  ot  the  Uuited  States 
has  been  employed  sometames  for  the  purpoee  of  revenue ;  sometimes  for  the  purpose 
of  prohibition ;  sometimes  for  the  purpose  of  retaliation  and  comrnercial  reciprocity  ; 
sometimes  to  lay  embargoes ;  someUmes  to  eticourage  domestic  navigation,  and  the 
•hipping  and  mercantile  bitenst,  bj  bonntlea,  by  diocriminaling  dutiea,  and  by  ipedal 
preferences  and  privileges;  and  oometimes  to  regulate  intcrcoune,  with  a  view  to 
mere  political  objects,  anch  as  to  repel  aggressions.  Increase  the  pressure  of  war,  or 
vhidicate  the  rights  of  neutf*l  sovereignty.  In  aU  these  cases,  the  right  and  duty 
have  been  conceded  to  the  natlwiBl  government  by  the  unequivocal  voioi  of  the 
people."  Mr.  Hamilton,  in  hia  argument  in  the  cabinet  Id  February,  1791,  on  the 
national  bank,  conoldeied  the  reguUtlon  of  policies  of  bisuronce,  of  salvage  upon 
goods  found  at  sea,  the  regoiation  of  pilots  and  of  forrfgn  bllU  of  eichange,  as  comtag 
wiUUn  the  power  to  regulate  commerce.    lb.  619,  nottt.    [Pml,  489,  a.  1.] 
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LECTURE  XUL 

OF  THE  FBKIDENT. 

The  title  of  the  present  lecture  may  conTenientlj  be  examined 
in  the  following  order :  1.  The  unity  of  this  department.  2.  The 
qualifications  required  by  the  Constitution  for  the  office  of  Prem- 
dent.  S.  The  mode  of  his  appointment.  4.  His  duration.  5.  His 
support.    6.  His  powers. 

By  Uie  Constitution,  it  ia  ordained  that  the  executive  power 
shall  be  vested  in  a  President,  (a) 

1.  Unity  of  th»  OfflcM.  —  The  object  of  this  department  is  the 
execution  of  the  law ;  and  good  policy  dictates  that  it  should 
be  oi^anized  in  the  mode  best  calculated  to  attain  that  end 
with  precision  and  fidelity.  Consultation  is  necessary  in  the 
making  of  laws.  The  defect  or  grievance  they  are  intended  to 
remove  must  be  distinctiy  perceived,  and  the  operation  of  the 
remedy  upon  the  interests,  the  morals,  and  the  opinion  Of  the 
commnnity  profoundly  considered.  A  comprehensive  kQowledge 
of  the  great  interests  of  the  nation,  in  all  their  complicated  rela- 
tions and  practical  details,  seems  to  be  required  in  sound  legis- 
lation ;  and  it  shows  the  necessity  of  ft  &ee,  full,  and  perfect 
representation  of  the  people,  in  the  body  intrusted  with  the  legis- 
lative power.  But  when  laws  are  duly  made  and  promulgated, 
they  only  remain  to  be  executed.  No  discretion  is  submitted  to 
the  executive  officer.  It  is  not  for  him  to  deliberate  and  decide 
upon  the  wisdom  or  expediency  of  the  law.  What  has  been 
once  declared  to  be  law,  under  all  the  cautious  forms  of  delib- 
eration prescribed  by  the  Constitution,  ought  to  receive  prompt 
obedience.  The  charaoteriatical  qualities  required  in  the 
*  272  *  executive  department  are  promptitude,  decision,  and 
force  ;  and  these  qualities  ore  most  likely  to  exist  when 
the  executive  authority  is  limited  to  a  single  person,  moving  by 
(o)  Art  2,  tec.  1. 
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the  unity  of  a  single  will.  DivisioD,  indecision,  and  delay  are 
exceedingly  unfavorable  to  that  steady  and  vigoroua  administra- 
tion of  the  law  which  is  necessary  to  secure  tranquillity  at  home, 
and  command  the  confidence  of  foreign  nations.  Every  govern- 
ment, ancient  and  modem,  which  has  been  constituted  on  ditFerent 
principles,  and  adopted  a  compound  executive,  has  suffered  the 
evils  of  it ;  and  the  public  interest  has  been  sacrificed,  or  it  has 
languished  under  the  iuconTeniences  of  an  imbecile  or  irregular 
administration.  In  those  states  which  have  tried  the  project  of 
executive  councils,  the  weakness  of  them  has  been  strongly  felt 
and  strikingly  displayed ;  and  in  some  instances  in  which  they 
have  been  tried  (as  in  Pennsylvania  and  Georgia),  they  were  soon 
abandoned,  and  a  single  executive  m^istrate  created,  in  aocord- 
ance  with  the  light  afforded  by  their  own  experience,  as  well  as 
by  the  institutions  of  their  neighbors.^ 
Unity  Increases  not  only  the  efficacy,  but  the  responsibility,  of 
'  the  executive  power.  Every  act  can  be  immediately  traced  and 
brought  home  to  the  proper  agent.  There  can  be  no  concealment 
of  the  real  author,  nor,  generally,  of  the  motives  of  public  meas- 
ures, when  there  are  no  associates  to  divide  or  to  mask  responsi- 
bility. There  will  be  much  less  temptation  to  depart  &om  duty, 
and  much  greater  solicitude  for  reputation,  when  there  are  no 
partners  to  share  the  odium,  or  to  communicate  confidence  by 
their  example.  The  eyes  of  the  people  will  be  constantly 
directed  to  a  single  conspicuous  object ;  and,  for  these  reasons, 
De  Lolme  (a)  considered  it  to  be  a  sound  axiom  of  policy,  that 
the  executive  power  was  more  easily  confined  when  it  was  one. 
"If  the  execution  of  the  laws,"  he  observes,  "be  intrusted  to  a 
number  of  hands,  the  true  cause  of  public  evils  is  hidden. 
*  Tyranny,  in  such  states,  does  not  always  beat  down  the  *  273 
fences  that  are  set  around  it,  but  it  leaps  over  them.  It 
mocks  the  efforts  of  the  people,  not  because  it  is  invincible,  but 
because  it  is  unknown."  The  justness  of  these  reflections  might 
be  illustrated  and  confirmed  by  a  review  of  the  proceedings  of 
the  former  council  of  appointment  in  New  York,  under  the  Con- 
stitution of  1777.  All  efficient  responsibility  was  there  lost,  by 
reason  of  the  constant  change  of  the  members,  and  the  difficulty 


(a)  Cmwt  of  EafiMoA,  lU.    [Book  3,  c.  2.) 
1  Antt,  221,  n.  1. 
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of  asoertaimng  tJie  individual  to  whom  tho  ori^n  of  a  bad  appoiab- 
meat  waa  to  be  attributed. 

2.  QnaUfloatloiu.  —  The  ConstitutaoQ  requires  (a)  that  tbe  Presi- 
dent shall  be  a  natural-boni  citisen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  the  Constitntion,  and  that  he 
shall  have  attained  to  the  ^;e  of  thirty-five  years,  and  shall  have 
been  fourteen  years  a  resident  within  the  United  States.  Coa- 
eidering  t2ie  greatnesa  of  the  trust,  and  that  this  department  i»  the 
ultimately  efficient  executive  power  in  government,  these  restrio- 
tions  vrill  not  appear  alti^ther  useless  or  unimportant.  As  the 
President  is  required  to  be  a  native  citizen  of  the  United  States, 
ambitious  foreigners  cannot  intrigue  for  the  office,  and  the  quali- 
fication of  birth  cats  off  all  those  inducements  &om  abroad  to 
oorruption,  negotiation,  and  war,  which  have  frequently  and 
fatally  harassed  the  elective  monarchies  of  Germany  aJid  Poland, 
SB  well  as  the  pontificate  at  Rome.  The  age  of  the  President  is 
sufficient  to  have  formed  his  public  and  private  character ;  and 
his  previous  domestic  residence  is  intended  to  afford  to  his  fellow- 
citizens  the  opportunity  to  attain  a  correct  knowledge  of  his  prin- 
ciples and  capacity,  and  to  have  enabled  him  to  acquire  habits  of 
attachment  and  obedience  to  the  laws,  and  of  devotion  to  the 
public  welfare. 

3.  If  od«  of  Blsotloii.  —  The  mode  of  his  appointment  presented 
one  of  the  most  difficult  and  momentous  questions  that  occupied 
the  deliberations  of  the  assembly  which  framed  the  Constitution  ; 

and  if  ever  the  tranquillity  of  this  nation  is  to  be  dis- 
'  274  turbed,  *  and  its  liberties  endangered  by  a  struggle  for 

power,  it  will  be  upon  this  very  subject  of  the  choice  of  a 
President.  This  is  the  question  that  is  eventually  to  test  the 
goodness  and  try  the  strength  of  the  Constitution ;  and  if  we  shall 
be  able,  for  half  a  century  hereafter,  to  continue  to  elect  the 
chief  magistrate  of  the  Union  with  discretion,  moderation,  and 
integrity,  we  shall  undoubtedly  stamp  the  highest  valne  on  our 
national  character,  and  recommend  our  republican  institutions, 
if  not  to  the  imitation,  yet  certainly  to  the  esteem  and  admire 
tion,  of  the  more  enlightened  part  of  mankind.  The  experience 
of  ancient  and  modern  Europe  has  been  unfavorable  to  the  prac- 
ticability of  a  fair  and  peaceable  popular  election  of  the  executive 
head  of  a  great  nation.    It  has  been  found  impossible  to  guard 

(fl)  Art.  2,  fee.  1. 
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\ha  election  from  the  mischief^s  of  foreign  intiigue  and  domes- 
tic tnrbulenoe,  from  violence  or  corruption  ;  and  mankind  tutve 
generally  taken  refuge  from  tiie  evila  of  popular  eleetiona  in 
hereditary  executives,  as  being  the  least  evil  of  the  two.  The 
most  recent  and  remarkable  changs  of  this  kind  occurred  in 
France,  in  1S04,  when  the  le^^ative  body  changed  their  electiTS 
into  an  hereditaiy  monarchy,  on  the  arowed  ground  Uist  the 
competition  of  popular  elections  led  to  corruption  and  violence. 
And  it  is  a  ouriouB  fact  in  European  history,  that  on  the  first  par- 
tition of  Poland,  in  177S,  when  the  partitioning  powers  thought 
it  expedient  to  foster  and  confirm  all  the  defects  of  its  wretched 
government,  they  sagaciously  demanded  of  the  Polish  diet  that 
the  crown  should  continue  elective,  (a)  This  wua  done  for  the 
very  purpose  of  keeping  the  door  open  for  foreign  intrigue  and 
influence.  Mr.  Paley  (6)  condemns  all  elective  monarchies,  and 
he  thinks  nothing  is  gained  by  a  popular  choice,  worth  the  dis- 
sensions, tumults,  aod  interruptions  of  regular  indostty,  with 
which  it  is  inseparably  attended.  I  am  not  called  npon  to 
questioQ  the  wisdom  *  or  policy  of  preferring  hereditary  *  275 
to  elective  monarchiee  among  the  great  nations  of  Europe, 
where  different  orders  and  ranks  of  society  are  eBtablished,  and 
large  masses  of  property  accumulated  in  the  hands  of  single  in- 
dividaale,  and  where  ignorance  and  poverty  are  widely  diffused, 
and  standing  armies  are  necessary  to  preserve  the  stability  of  the 
government.  The  state  of  society  and  of  property  in  this  coun- 
try, and  our  moral  and  political  habits,  have  enabled  us  to  adopt 
the  republican  principle,  and  to  maintain  it  hitherto  with  illus- 
trious sncoess.  It  remains  to  be  seen  whether  the  checks  which 
the  Constitution  has  provided  against  the  dangerous  propensities 
of  our  system  will  ultimately  prove  efEectuaL  The  election  of  a 
supreme  executive  magistrate  for  a  whole  nation  affects  so  many 
interests,  addresses  itself  so  strongly  to  popular  passions,  and 
holds  out  sneh  powerful  temptations  to  ambition,  that  it  neces- 
sarily becomes  a  strong  trial  to  public  virtue,  and  even  hazardous 
to  the  public  tranquillity.  The  Constitution,  from  an  enlightened 
view  of  all  the  difficulties  that  attend  the  subject,  has  not 
thought  it  safe  or  prudent  to  refer  the  election  of  a  President 
directly  and  immediately  to  the  people  ;  but  it  has  confided  the 

(a)  Cox'i  TraTels  in  Poland,  Rnsita,  Ac.,  1. 

(b)  PrIncipleB  of  Moral  ud  Political  PhUofophj,  846. 
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pover  to  a  small  body  of  electors,  appoiDted  in  each  state,  under 
the  direction  of  the  l^islature  ;  and  to  close  the  opportunity  as 
much  as  poasible  against  negotiation,  intri^e,  and  corruption,  it 
has  declared  that  Congress  may  determine  the  time  of  choosing 
the  electors,  and  the  day  on  which  they  shall  vote,  and  that  the 
day  of  election  shall  be  the  same  in  every  state,  (a)  This  eeoQ- 
rity  has  been  still  further  extended  by  the  act  of  Congre*a  (5) 
directing  the  electors  to  be  appointed  in  each  state  within  thirty- 
four  days  of  the  day  of  election. 

The  Constitution  (c)  directs  that  the  number  of  electors  in 
each  state  shall  be  equal  to  the  whole  number  of  senators  and 
representatires  which  the  state  is  entitled  to  send  to  Con- 
gress ;  and,  according  to  the  apportionment  of  Congress 

*  276  *  in  1882,  the  President  was  to  be  elected  by  a  majority 

of  294  electors ;  and  in  1844  the  number  of  electors  was 
reduced  to  275.  (a)  And  to  prevent  the  person  in  office,  at  the 
time  of  the  electioa,  from  having  any  improper  influence  on  his 
re-election,  by  his  ordinary  agency  in  the  government,  it  is  pro- 
vided, that  no  member  of  Congress,  nor  any  person  holding  an 
office  of  trust  or  profit  under  the  United  States,  shall  be  an  elec- 
tor ;  and  the  Constitutton  has  in  no  other  respects  defined  the 
qualifications  of  the  electors.  (&)  These  electors  meet  in  their 
respective  states,  at  a  place  appointed  by  the  legislature  thereof, 
on  the  first  Wednesday  in  December  in  every  fourth  year  suc- 
ceeding the  last  election,  and  vote  by  ballot  for  President  and 
Vice-President  (for  this  last  officer  is  elected  in  the  same  man- 
ner and  for  the  same  period  as  the  President),  and  one  of  whom, 
at  least,  shall  not  be  an  inhabitant  of  the  same  state  with  the 
electors.  They  name  in  their  ballots  the  person  voted  for  as 
President,  and  in  distinct  ballots  the  person  voted  for  as  Vice- 
President  ;  and  they  make  distinct  lists  of  all  persons  voted  for 

(a)  Art  2,  MC  1.  B;  the  act  of  Congreu  of  Jknnarf  33,  IBU,  c.  1,  &  onifimii 
time  for  holding  electioiu  for  eUcton  of  Pretldent  and  Vice-Preddeot  in  all  the  lUtca 
wu  preicribed.  It  wu  to  b«  on  the  ToeBday  next  after  the  flnt  Monday  In  the 
month  of  Norember  of  tlie  year  la  which  they  are  to  be  appointed. 

(6)  Act  of  l«t  March,  1792.  (c)  Art.  2,  »ec.  1. 

(a)  Thii  arote  from  the  enlargement  of  the  ratio  of  repreaentation  from  47,700  to 
70,680  penont,  for  a  member  of  the  Huuae  of  fiepresentatlTei ;  bj  which  prorliion 
the  number  of  the  Home  wu  reduced  from  212  to  223  membert.  Act  of  Congreia 
of  June  26, 1M2,  c.  47. 

(i)  Art.  2,  pec.  1. 
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as  President,  and  of  all  persons  voted  for  as  Vice-Preeident,  aod 
of  the  number  of  votes  for  eaoli,  which  lists  they  sign  and  certify, 
and  transmit,  sealed,  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  Preddent  of  the  Senate.  The  act  of  Con- 
gtess  of  Ist  of  March,  1792,  sec.  2,  directs,  that  the  certificate  of 
the  votes  shall  be  delivered  to  the  President  of  the  Senate  before 
the  first  Wednesday  of  January  next  ensuing  the  election.  The 
President  of  the  Senate,  on  the  second  Wednesday  in  February 
succeedii^  every  meeting  of  the  Sectors,  in  the  presence  of  both 
houses  of  Congress,  opens  aU  the  certificates,  and  the  votes  are 
then  to  be  counted.  The  Constitution  does  not  expressly 
declare  bjf  whom  the  votes  are  to  be  counted  and  the  result 
declared.  In  the  case  of  questionable  votes,  and  a  closely  con- 
tested election,  this  power  may  be  all-important ;  and  I  pre- 
sume, in  the  absence  of  all  legislative  provision  on  the  subject, 
that  the  Pre^dent  of  the  Senate  counts  the  votes,  and 
*  determines  the  result,  and  that  the  two  houses  are  prea-  *  277 
ent  only  as  spectators,  to  witness  the  fairness  and  acco- 
ncy  of  the  transaction,  and  to  act  only  if  no  choice  be  made  by 
the  electors,  (a)  y^     The  House  of  Representatives,  in  each  case, 

(a)  Id  deterroining  tbe  icralt  of  tbe  election  for  Freiident,  In  1811,  it  wu  declared, 
b7  joint  Kwlntioii of  the  twohotuM  of  Congma,  tliU  □nepenon  be  kppoinred  teller 
on  the  part  of  tlie  Senate,  luid  two  od  the  part  of  the  Hoiue  of  BepresentatiTet,  who 
wem,  in  tbe  preaence  of  the  two  honaei,  to  mike  a  list  of  the  votes  as  ttiej  shonld  be 
declared,  and  the  reanlt  declared  to  the  Freaident  of  the  Senate,  who  was  to  be  the 
pre^dlDg  officer,  and  to  announce  to  the  two  honaea  the  itate  of  the  Tote  and  the  pei^ 
•oni  elected.  Tbe  Vlce-Preitdent,  In  that  case,  broke  the  leali  of  the  eoTelopes  of 
the  roles,  and  dellTered  the  Mrae  o»er  to  the  tellers  to  be  connted.  The  tellers  having 
read,  counted,  and  made  duplicate  li*t«  of  the  votes,  they  were  delivered  over  to  the 
Vice-Prerident,  and  read,  and  tie  then  declared  the  result,  and  dissolved  the  Joint 
meeting  of  the  two  houses. 

f>  Camting  the   Vale*  Jar  PraiiknI.  —  conclntire.    The  President  of  the  Senate 

Tbe  weakness  of  this  part  of  the  Consti-  wm  Republican,  but  the  Democrats  had 

totlon  was  forcibly  illustrated  bj  the  eleo-  a  majoritj  on  a  Joint  ballot  of  the  two 

tion  of  1877..   The  vote  at  the  polls  had  houses.   The  question  by  whom  the  voles 

been  close,  and  the  result  tumed  upon  the  were  to  be  counted  was  therefore  vital, 

votes  of  Florida,  Loiusiana,  and  South  and  the  difBcultj  of  culTiog  It  bade  fair 

Carolina.     The  regularly  aiqwinted  re-  for  a  time  to  strain  the  Constitution, 

turning  boards  had  ^ven  these  state*  to  The  difficulty  wa*  finally  avoided  by  the 

tbe  Republicans,  but  it  was  claimed  by  passage   of   tbe    Electoral   Commisaim 

the  Democrat*  that  these  letoms  were  Bill.    This  act  waa  made  to  apply  only  to 

fraudulent,  and  they  demanded  an  invee-  the  election  in  controversy.    Under  it  the 

t^lioo.    Tl»  RepubUcans  claimed  that  return*  were  to  be  opened  by  tiie  Presl- 

the  returns,  having  been  duly  made,  wet«  dent  of  the  Senate,  and  banded  to  teller* 
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are  to  ohooae  imTnediately,  though  the  Constitntion  holds  their 
choice  to  be  valid,  if  made  before  the  fourth  day  of  March  fol- 
lowing. And  in  the  oases  of  the  elections  in  1801  and  1825,  as 
no  choice  was  made,  the  House  of  Representatives  reUi-ed  and 
voted,  and  the  Senate  were  admitted  to  be  present  as  spectators. 
The  person  having  the  greatest  number  of  votes  of  the  electors 
for  President,  is  President,  if  snob  number  be  a  majority  of  the 
whole  number  of  electors  appointed ;  but  if  no  person  have  such 
a  majority,  then,  from  the  persons  having  the  highest  number, 
not  exceeding  three,  on  the  list  of  those  voted  for  as  President, 
the  House  of  Representatives  shall  choose  immediately,  by  ballot, 
the  President.  But  in  choosing  the  President,  the  votes  shall 
be  taken  by  states,  the  representation  from  each  state  having 
one  vote.  A  quorum  for  this  purpose  shall  oonsist  of  a  member 
or  members  &om  two  thirds  of  the  states,  and  a  majority  of  all 
the  states  shall  be  necessary  to  a  choioe.  If  the  House  of  Rep- 
resentatives shall  not  choose  a  President,  whenever  the  right  of 
choice  shall  devolve  npon  them,  before  the  fourth  day  of  March 
next  following,  then  the  Vice-President  shall  aot  as  President,  as 
in  the  case  of  the  death  or  other  constitotional  disability  of  the 
President,  (t) 

The  person  having  the  greatest  number  of  votes  as  Vice-Presi- 
dent, is  Vice-President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  no  person  have  a  majority, 

lb)  AnKDdmMtf  to  the  Conidtntlon,  art.  12. 

previoual;  ippointed  by  the  Spnate  and  by  the  Home   of  RepKMntatiTM,  Are 

Haiue  reapectirely,  who  were  to  read  the  eenatoTg  to  be  choien  by  (he  Senate,  and 

■ame.    If  there  waa  only  one  relnm  or  Btc  judgeiof  the  United  Slates  Suprema 

purported  return  from  a  itate,  the  Preai-  Court,fourof  whom  werede)igDated,aiH] 

dent  was  to  call  for  objections,  If  any.  power  conferred  upon  them  to  chooieth« 

If  any  objection!  were  made  in  the  form  fifili.    19  Stat,  at  Large,  227.    More  than 

preacrlbed,  tbey  were  to  be  iubmltted  to  one  pmporled  return  had  be«u  ncelred 

the  liousea  of  Coagms  separately,  and  from  each  of  the  three  state*  nwndoned 

DO  retoro  waa  to  be  rejected  without  the  abore,  and  these  were  all  referred  to  tba 

concurrence  of  both   bouaea.     If   more  commisiion.     The  commitalon   decided, 

than  one  Tetnni  from  a  state  had  been  by  a  vote  of  eight  to  aercn,  that  ihty 

received,  they  were  to  be  opened   and  could  not  go  behind  the  regular  retnnu, 

read  aa  in  cue  of  ft  dngle  return,  and  and  the  Totes  of  those  states  were  us 

objections  in  writing  to  each  retum  re-  cordlngly  counted  for  the  Repnblicant. 

celred;  and  then  the  qneaUon  of  which  Since  that  lioM  elTorta  have  been  made 

WBB  the  correct  and  legal  return  waa  to  to  proTlde  a  more  satisfactory  mode  at 

be  referred  to  a  oommistlon  composed  ooimting  the  Totea,  bnt  as  yet  without 

of    Ave    representatiTes   to  be  choeen  cuocett. 
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ihen  from  the  two  highest  numbers  on  the  list  the  Senate  shall 
ohooM  the  Viee>Pr«Bident ;  a  quorum  for  the  purpose  shall  con- 
sist of  two  thirds  of  the  whole  number  of  senators,  and  a  majority 
of  the  whole  number  is  neoessary  to  a  choice  ;  and  do 
person  constitutionally  iaeligible  *  to  the  office  of  Preta-  *  278 
dent  shall  be  eligible  to  that  of  Vioe-Preaident  of  the 
United  States,  (o)  The  Constitution  does  not  specifically  pre- 
scribe when  or  where  the  Senate  is  to  choose  a  Vice-President, 
if  no  choice  be  made  by  the  electors ;  and,  I  presume,  the 
Senate  may  elect  by  themselves,  at  any  time  beftire  the  fourth 
day  of  March  following. 

The  President  and  Vice-President  are  equally  to  he  ohosen 
for  the  same  term  of  four  years  ;  (6)  and  it  is  provided  by  law,  (c) 
that  the  term  shall,  in  all  oases,  commence  on  the  fourth  day  of 
March  next  sueoeeding  die  day  on  which  the  votes  of  the  elec- 
tors shall  have  been  given. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  office,  the  same  devolve  on  the  Vice-President ;  and  except 
in  cases  in  which  the  President  is  enabled  to  reassume  the  office, 
the  Vice-President  acts  as  President  during  the  remainder  of  the 
term  for  which  the  President  was  elected.  Congress  are  author- 
ized to  provide  bylaw  for  the  case  of  removal,  death,  resignation, 
or  inability,  both  of  the  President  and  Vice-President,  declaring 
what  officer  should  then  act  as  President ;  and  the  officer  so 
designated  is  to  act  until  the  disability  be  removed,  or  a  Presi- 
dent shall  be  elected,  and  who  is  in  that  case  to  be  elected  on 
the  first  Wednesday  of  the  ensuing  December,  if  time  will  admit 
of  it,  and  if  not,  then  on  the  same  day  in  the  ensuing  year.  (J) 
In  pursuance  of  thb  constitutional  provi^on,  the  act  of  Congress 
of  March  1, 1792,  sec.  9,  declared,  that  in  case  of  a  vacancy  in 
the  office,  both  of  President  and  Vice-President,  the  President 
of  the  Senate  pro  tempore,  and  in  case  there  should  be  do  Presi- 
dent of  the  Senate,  then  the  Speaker  of  the  House  of  Representa- 
tives for  the  time  being,should  act  as  President  until  the  vacancy 
was  supplied.  The  evidence  of  a  refusal  to  accept,  or  of  a  resig- 
nation of  the  office  of  President  and  Vice-President  is  declared, 

fa)  AmendmeDta  to  die  Conidtation,  art.  12. 

{hi  CoiutitDtiDn,  art  2.  «ec.  L  (c)  Act  of  Congreu,  Harch  1, 1T9S. 

Id)  CondltatloQ,  &rt.  2,  lec.  1 ;  Mt  of  CongrcM,  HMch  1, 1T9S. 
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by  the  Bame  act  of  Congress,  seo.  11,  to  be  a  declaration  in  writ- 
ing, filed  in  the  office  of  the  Secretary  of  State.  And  if  the 
office  shoald,  by  the  ooaiEie  of  events,  devolve  on  the  Speaker, 
after  the  Congress  for  which  the  last  Speaker  was  chosen  bad 
expired,  and  before  the  next  meeting  of  Congress,  it  might 

•  279  be  a  question  who  is  to  serre,  *  and  whether  the  Speaker 

of  the  House  of  B«preeentativeB,  then  extinct,  could  be 
deemed  the  person  intended. 

The  mode  of  electing  the  President  appears  to  be  well  calcu- 
lated to  secure  a  discreet  choice,  and  to  avoid  all  those  evils 
which  the  partisans  of  monarchy  have  desoribed,  and  the  experi- 
.  ence  of  other  nations  and  past  ages  have  too  clearly  shown  lib  be 
the  consequence  of  popular  elections.  Had  the  choice  of  Presi- 
dent been  referred  at  once,  and  directly,  to  the  people  at  large, 
as  one  single  community,  there  might  have  been  reason  to  appre- 
hend, and  such  no  doubt  was  the  sense  of  the  convention,  that 
it  would  have  produced  too  violent  a  contest,  and  have  been 
trying  the  experiment  on  too  extended  a  scale  for  the  public 
virtue,  tranquillity,  and  happiness.  Had  we  imitated  tbe  practice 
of  most  of  the  southern  states,  in  respect  to  their  state  executives, 
and  referred  the  choice  of  the  President  to  Congress,  this  would 
have  rendered  him  too  dependent  upon  the  immediate  authors 
of  hia  elevation  to  comport  with  the  requisite  enei^  of  his  own 
department;  and  it  would  have  lud  him  nnder  temptation  to 
indulge  in  improper  {[itrigue,  or  to  form  a  dangerous  coalition 
with  tbe  legislative  body,  in  order  to  secure  his  continuance  in 
office.  All  elections  by  the  representative  body  are  peculiarly 
liable  to  produce  combinations  for  sinister  purposes.  The  Con- 
stitution has  avoided  all  these  objections,  by  confiding  the  power 
of  election  to  a  small  number  of  select  individuals  in  each  state, 
chosen  only  a  few  days  before  the  election,  and  solely  for  that 
purpose.     This  would  seem,  prima  faeie^  to  be  as  wise  a 

*  280    provision  as  the  wisdom  of  man  could  have  "  devised,  to 

avoid  all  opportunity  for  foreign  or  domestic  intrigue. 
These  electors  assemble  in  separate  and  distantly  detached  bodies, 
and  they  are  constituted  in  a  manner  best  calculated  to  preserve 
them  free  from  all  inducements  to  disorder,  bias,  or  corruption. 
There  is  no  other  mode  of  appointing  the  cliief  magistrate,  under 
all  tbe  circumstances  peculiar  to  our  political  condition,  which 
appears  to  unite  in  itself  so  many  unalloyed  advantages.  It 
[308] 
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must  not  be  pronoanced  to  be  b  perfect  scheme  of  election,  for 
it  has  Dot  beeo  8u£Qciently  tried.  The  election  of  1801  threat- 
ened the  tranquillity  of  the  Union ;  and  the  difficulty  that  oc- 
cnrred  in  that  case,  in  producing  a  constitutional  choice,  led  to 
the  amendment  of  the  Constitution  on  this  very  subject;  but 
whether  the  amendment  be  for  the  better  or  for  the  worse  may 
be  well  donbted,  and  remains  yet  to  be  settled  by  tiie  lights  of 
experience.  The  Constitution  says,  that  each  state  is  to  appoint 
electors  in  such  a  manner  as  the  legislature  may  direct ;  and  in 
some  of  the  states  the  electors  have  been  oboaen  by  the  tegis- 
lature  itself,  in  the  mode  prescribed  by  law.  Bnt  it  is  to  be 
presumed  that  there  would  be  less  opportunity  for  dangerous 
coalitions  and  combinations  for  party,  or  ambitious  or  selfish 
parpoees,  if  the  choice  of  electors  was  referred  to  the  people  at 
large ;  and  this  seems  now  to  be  the  sense  and  expression  of 
public  opinion  and  the  general  practice. 

4.  DoTBtioii  of  Offloe.  —  The  President,  thus  elected,  holds  bis 
office  for  the  torm  of  four  years,  (a)  a  period,  perhaps,  reason- 
ably  long  for  the  purpose  of  making  him  feel  firm  and  indepen- 
dent in  the  dischu^e  of  his  trust,  and  to  give  stability  and  some 
degree  of  maturity  to  his  system  of  adminititration.  It  is  cer- 
tainly short  enough  to  place  him  under  a  due  sense  of  dependence 
OD  the  public  approbation.  The  President  is  re-eligible  for 
successive  torms,  but  in  practice  he  has  never  consented  to  be 
A  candidate  for  a  third  election,  and  this  usage  has  indirectly 
established,  by  the  force  of  public  opinion,  a  salutary  limitation 
to  his  capacity  of  continuance  in  office. 

9.  Bopport.  —  The  support  of  the  President  is  secured 
by  a  provision  *  in  the  Constitution,  which  declares,  (a)  *  281 
that  he  shall,  at  stated  times,  receive  for  his  services  a 
compensation  that  shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected;  and 
that  he  shall  not  receive,  within  that  time,  any  other  emolument 
from  the  United  States,  or  any  of  them.  This  provision  is  in- 
tended to  preserve  the  due  independence  and  energy  of  the 
executive  department.  It  wonld  be  in  vain  to  declare  that  the 
different  departments  of  government  should  be  kept  separate  and  % 
distinct,  wtiile  the  legislature  possessed  a  discretionary  control 

(a)  CoDttitntion,  art.  2,  mc.  1. 
(o)  Art.  2,  MC  1. 
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over  ihe  wisries  of  the  exeaative  and  jadicJal  ofiBciers.  This 
would  be  to  diuregud  the  Toica  of  experience  and  the  opeiatioa 
of  iDTuiable  principleB  of  hamao  coodnct.  A  ooQtrol  over  a 
man's  living  is,  in  most  oases,  a  control  over  his  actions.  The 
Conatitutioo  of  Virginia  oonsidei'ed  it  as  a  fundamental  axiom  of 
government,  that  the  three  great  and  primaiy  departments  should 
be  kept  separate  and  distinct,  so  that  neither  of  them  exeruieed 
the  powers  properly  belonging  to  the  other.  But  without  taking 
any  precautions  to  preserve  this  priooiple  in  practice,  it  made 
the  governor  dependent  on  the  legislature  for  his  annual  exist* 
ence  and  his  annual  support.  The  result  was,  aa  Mr.  Jefferson 
has  told  us,  (&)  that  during  the  whole  session  of  the  legislature, 
the  direction  of  the  executive  was  habitual  and  familiar.  The 
Constitution  of  Uassaobusetts  discovered  more  wiadom,  and  it  set 
the  first  example  in  this  country,  of  a  constitutional  provision 
for  the  support  of  the  exeoutire  magistrate,  by  deolaring  that 
the  governor  should  have  a  salary  of  a  fixed  and  pertnanent  value, 
amply  sufficient,  and  eatablinbed  by  standing  laws.  Those  state 
constitutions  which  have  been  made  or  amended  since  the  estab- 
liahmant  of  the  Constitution  of  the  United  States  have  generally 
followed  the  example  which  it  has  happily  set  them,  in  this  and 
in  many  other  instances ;  and  we  may  cothider  it  as  one  of 
*  282  the  most  ugnal  blessings  bestowed  on  *  this  country,  that 
we  have  such  a  vrise  fabric  of  govemntent  aa  the  Constata* 
tion  of  the  United  States  constantly  before  our  eyes,  not  only 
for  our  national  protection  and  obedienoe,  but  for  our  local  imi- 
tation and  example. 

s.  Powars.  —  Having  thus  considered  the  manner  in  which  the 
President  is  constituted,  it  only  remaina  for  us  to  review  the 
powers  with  which  he  is  invested. 

He  ia  commander-in-chief  of  the  army  and  navy  of  the  United 
States,  and  of  the  militia  of  the  several  states,  when  called  into 
the  service  of  the  Union,  (a)  The  command  and  appUcataon  of 
.  the  public  force  to  execute  law,  maintain  peace,  and  resist  foreign 
inva^on,  are  powers  so  obviously  of  an  executive  nature,  and 
require  the  exercise  of  qualities  so  cbaracteristioal  of  this  depart- 
ment, that  they  have  always  been  exclusively  appropriated  to 
it,  in  every  well-organized  government  upon  earth.  (&)    In  no 

{b)  jSotet  on  VlrglDim,  12T.  (a)  Art.  2,  lec.  9. 

(&)  Mr.  Daw,  b  hU  Tre»tUe  oo  Iiuanace,  L  Ses,  lotinwlcf  that.  In  dme  of  war, 
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instance,  perhaps,  did  the  enligbteQed  anderstanding  of  Hume 
disooTer  less  aoquaintanoe  with  the  praotical  scienoe  of  .gOTem- 
ment,  than  when  lie  gave  the  direction  of  the  army  and  navj,  aa 
yrtil  as  all  the  other  executive  powers,  to  one  hundred  senators, 
in  bis  plan  of  a  perfect  commonwealth,  (c)  Ttiat  of  Milton  was 
eqa^l^  chimerical  and  absurd,  when,  in  his  "  Ready  and  Easy 
Way  to  establish  a  Free  Commonwealth,"  he  deposited  the  whole 
executive,  as  well  as  legialatire  power,  in  a  stogie  and  permanent 
ooancil  of  senators.  That  of  Locke  was  egoally  nnwise,  for,  in 
bis  plan  of  legislation  for  Carolina,  be  gave  the  whole  authority, 
legislatave  and  executive,  to  a  small  oligarchtoal  assem- 
bly. ((2)  Such  specimeDS  *  as  these  well  justify  the  obser-  *  28S 
ration  of  President  Adams,  (a)  "  that  a  philosopher  may 
be  perfect  master  of  Descartes  and  Leibnitz,  may  pursue  his  own 
inquiries  into  metaphysios  to  any  length  he  pleases,  may  enter 
into  the  inmost  reoesses  of  the  human  mind,  and  make  the  noblest 
disooveries  for  the  benefit  of  his  species;  nay,  he  may  defend 
the  principles  of  liberty,  and  the  rights  of  mankind,  with  great 
abilities  and  success,  and,  after  all,  when  called  upon  to  produce 
a  plui  of  l^islatioQ,  he  may  astonish  the  world  with  a  signal 
absurdity." 

The  President  has  also  the  power  to  grant  reprieves  and  par- 
dons for  offences  i^ainst  the  United  States,  except  in  oases  of 
impeachment.  The  Marquis  Becoaria  has  contended  that  the 
power  of  pardon  does  not  exist  under  a  perfect  administration 
of  law,  and  that  the  admission  of  the  power  is  a  tacit  acknowl- 
edgment of  the  infirmity  of  the  ooarts  of  justice.  And  where  is 
the  administration  of  juBtioe,  it  may  be  asked,  that  is  free  from 
infirmity?  Were  it  possible,  in  every  instance,  to  maintain  a 
just  proportion  between  the  crime  and  the  penalty,  and  were  the 
rules  of  testimony  and  the  mode  of  trial  so  perfect  as  to  preclude 

a  ipeci*!  embargo  for  a  deflnlte  period  might  be  declared  bj  the  aole  anthortt;-  of  the 
Fmident.  I  do  not  percelva  anj  niffldeDt  ground  for  that  opinion  in  respect  to  tlie 
legal  ezerdie  of  rach  a  power. 

{e)  Hnme'B  Ebmji,  1.  GSfl. 

{d]  Mr.  Locke'i  verj  ooniplicated  Mheme  of  govemmeDt,  under  the  title  of 
Pandanwotal  CoMtltationa  of  Carolina,  Is  inaerted  at  large  In  Locke'i  Worki,  IIL 
eafi-QTS.  Thoae  legiaUtiTe  labon  of  that  great  and  excellent  mail  perltbed  unheeded 
and  tiDregtetted  by  ail  parUee,  after  an  experience  of  t*en9.three  ^ean  had  proved 
them  to  be,  In  the  worda  of  Mr.  Onthame,  the  historian,  "  utterly  worthleu  and 
Impracticabte.'' 

(a)  Defeni-e  of  the  Anwricaa  Conitltutiona,  L  Lettar  61. 
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every  poa^bility  of  mistake  or  iajastice,  tbflre  wonld  be  some  color 
for  tiie  admission  of  this  plausible  theory.  But,  even  in  that 
case,  policy  would  sometimes  require  a  remission  of  a  punish- 
ment  strictly  due,  for  a  crime  certainly  ascertained.  The  very 
notion  of  mercy  implies  the  accuracy  of  the  claiois  of  justioa. 
An  inexorable  government,  says  Mr.  Yorke,  in  his  Considerations 
on  the  Law  of  Forfeiture,  (i)  will  not  only  carry  justice  in  some 
iniitanoeB  to  the  height  of  injury,  but  with  respect  to  itself  it  will 
lie  dangerously  just.  The  clemency  of  Massachusetts,  in  1786, 
after  an  noprovoked  and  wanton  lebellioD,  in  not  inflioting  a 
single  capital  punishment,  contributed,  by  the  judicious  manner 

in  which  ita  clemency  was  applied,  to  the  more  firm 
*284    *  establishment  of  their  government.     And  this  power  of 

pardon  will  appear  to  be  more  essential  when  we  consider 
that,  under  the  most  correct  administration  of  the  law,  men  will 
sometimes  fall  a  prey  to  the  vindictiveness  of  accusers,  the  inac- 
curacy of  testimony,  and  the  &llibility  of  jurors.  Notwithstand-' 
ing  this  power  is  clearly  supported  on  principles  of  policy,  if  not 
of  justice,  English  lawyers,  of  the  first  class  and  highest  reputa- 
tion, (a)  have  strangely  concluded  that  it  cannot  exist  in  a  repub- 
lic, because  nothing  higher  is  acknowle^ed  than  the  magistrate. 
Instead  of  falling  into  such  an  erroneous  conclusion,  it  might 
fairly  be  insisted,  that  the  power  may  exist  with  greater  safety 
in  free  states  than  in  any  other  forms  of  government;  because 
abuses  of  the  discretion  unavoidably  confided  to  the  magistrate  in 
granting  pardons  are  much  better  guarded  gainst  by  the  sense 
of  responsibility  under  which  he  acts.  The  power  of  pardon 
vested  in  the  President  is  without  any  limitation  except  in  the  • 
single  case  of  impeachments,  (by    He  is  checked  in  that  case 

(b)  Torke  on  Forfeiture,  101. 

(a]  Torke  od  Forfeiture,  100;  Blackit  Comm.  ir.  897. 

(b)  There  ia  no  doubt  thst  the  power  of  pardon  coiif«iT«d  on  the  PreddMit  iDCludea 

>  Pardmt.  —  To  the  Mme  effect  u  3^.t<    A  partial  pardon  U  anthoriied, 

noteffr]  are  £r  parte  WelU,  IB  How.  307,  in  cue  of  lenteDcea  to  two  klndaof  pun- 

KoA  opinion)  of  Sir  A.  Cockbnm,  Sir  R.  ithmmt,  the  one  peconiu?  *nd  the  other 

Bethell,  mnd  othen,  FonyUi'*  CUe«  &  corporal,  by  act  of  Feb.  30,  1863,  %  L 

Op.onConit.lAW,c.  8,  PP.TS,  76ic.l7,  11  Op.  Att^Oen.  86. 
p.  460  j  Greathonte'i  Cmie,  2  Abbott,  IT.  B.         Tba  pow^  to  pardon  may,  it  Ketna, 

^  Oibom  t>.  United  SUlea,  91  D.  S.    1  Wood^  2U;  Aitbnr  o.  Crai»46  Iowa, 
474;  United  Suteif.  Six  I«U  of  Qround,    201 
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from  soreeDing  public  officers,  with  whom  he  might  poasi'bly  have 
formed  a  dangerous  or  corrupt  coalition,  or  who  might  be  his 
particular  favorites  and  dependants. 

The  President  has  also  the  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two  thirds  of 
the  senators  present  concur,  (c) 

tlie  power  to  pcrdon  kbtolntalj  or  conditioiikllj.  Op.  Att-G«n.  i  SCO ;  U.  1084.  Tb» 
Fterident  dwj  annei  a  oMditum  to  tbe  pardon  —  u,  for  iuitance,  that  the  guilt;-  per- 
■on  abonld  quit  the  Untied  Statet,  or  Join  the  navji — and  If  he  doei  not  complj 
with  tbe  condition,  or  break*  it,  the  pardon  become*  null  and  Told.  If  the  calprlt 
ha*  not  complied  with  the  condition  on  which  it  waa  granted  and  accepted,  be  may 
be  inbjected  to  llie  operation  of  tbe  origiaal  conviction  and  judgmenL  In  England 
the  king  has  tbe  power,  by  tbe  common  law,  to  grant  conditional  pardon*.  The 
power  of  the  GoTcmor  of  New  Tork  to  grant  a  conditional  pardon,  and  the  power  Of 
a  criminal  Juriadictlon  <rf  tbe  lame,  or  of  a  higher  degree,  to  aireet  tbe  party  who  bat 
broken  the  condition  wilfully,  and  to  lentence  and  remand  him  to  execution  and  pun- 
lahment,  on  duly  aacertalning  hi*  identity,  wai  lately  di*ciia*ed  in  the  caie  of  the 
People  «.  Fatter,  in  the  flnt  Circalt  of  New  York.  The  New  York  Legal  Obaerrer 
for  Hay,  1946,  ITT  [1  Parker  Cr.  R.  4T|.  The  Beriaed  Conititntion  of  New  Tork,  of 
1846,  art  4,  *ec.  6,  gnuota  thl*  conditicauLl  power  of  pardon  to  tlie  goTemor. 
(c)  ArL2,*ec2. 

be  eierciaed  at  any  time  after  the  oom-  pmil*liment,  11  Op.  Att-Gen.  122.    Tha 

mladoD  of  an  oSence,  a*  well  before  legal  Preildent  cannot  remit  a  judgment  agamtt 

proceeding!  are  taktn,  or  while  tbey  are  an  Individual  not  a*  a  criminal,  but  aa  a 

pending,  a*  after  convictloD  and  Judg-  public  debtor.     11  Op.  AtL-Oeo.  124, 122. 

ment.  Ex  parte  Gaiiand,  4  Wall.  S8S,  SSO.  Neither  can  he,  after  prize  ba*  been  con- 

A  pardon  I*  not  complete  without  de-  demned  for  breach  of  Uockade,  remit  the 

lively ;  and  if  not  complete  may  be  re-  forfeiture.    10  Op.  Att.-Gen.  462  j  11  id. 

foked  by  the  aucceaaor  of  tlie  Pmident  445. 

by  wbom  it  wa*  granted.     It  ba*  been         A*  to  the  tffiet  of  a  pardon,  it  wat 

held  that  a  pardon  wa*  *ffll  revocable  aaid  in  Ex  pmtt  Garland,  npm,  to  releaie 

when  in  the  band*  of  the  wifthftli     I»  the  petitioner  fnmi  ezclnaioD  from  office 

ra  De  Pay,  3  Benedict,  SOT,  10  Int.  B.  for  tbe  acta  covered  by  it,  and  lo  to  ren> 

Bee.  84 '   4   Am.  Ia«   Bev.   1S8.     See  der  it  unneceaaary  for  him  to  take  a  teat 

Coram,  p.  Halloway,  44  Penn.  St.  210;  oath  that  he  bad  oot  conunlttvd  thoae 

11  Op.  AtL-Oen.  S5.  z*  oDenoet.   A  psidon  ha*  been  further  held 

The  pat^oning  power  ii  aald  to  be  to  relieve  from  forfeiture  nnder  tbe  eon. 

coezteoaive  with   tbe  ponlthing  power,  Sication  act  of  Aug.  6, 1861,  lo  mocb  of 

and  to  be  applicable  to  tbe  remiaiion  of  the  property  a*  would  have  accrued  to 

Anei,  penaltle*.  and  forfeiture*,   which  the  nnlted  State*.   Armitroiig'*  Foundry, 

are  Impoaed  by  law  a*  pnniabment  for  6  Wall.  706 ;   United  State*  v.  Padelford, 

olfoDce*,  12  (^  Att.-aeD.  81 ;  bnt  not  to  SWall.fiSl.    Bee  United  Stateav.Atbeu 

embrace  forfeiture* not  impo*ed  a*  inch  Armory,  86  Qa.  S44;    St  Loul*  Btreet 


»■  Lapeyre  ».  United  SUte*.  17  Wall,  took  effect  from  thneof  ^gnlog  and  *eal- 
l(ll,heMthataprocl»ni»tionby  thePrea-  ing,  and  not  from  the  timeof  puMicatl<m. 
ident  relieving   from   certain   penaltie*     Fonr  of  tlie  jniticei  diiaented. 
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WritflTs  on  govemmeDt  have  dilfered  in  opinion  as  to  tb«  nature 
of  this  power,  and  whether  it  be  properly,  in  the  natural  distribu- 
tion of  power,  of  legislative  or  executivfl  cognizance.  Aa  treaties 
are  de(^ai«d  by  the  Constitution  to  be  a  part  of  the  supreme  law 
of  the  land,  and  as  by  means  of  them  new  relations  are  formed 
and  obligations  contracted,  it  might  seem  to  be  more  oonBonant 
to  the  principles  of  republican  govemment  to  consider  the 
•285  right  of  concluding  •specific  terms  of  peace  as  of  legisla- 
tive jurisdiction.  This  has  generally  been  the  case  in  &eQ 
gOTemmente.  The  determinations  respecting  peace,  as  well  as 
war,  were  made  in  the  public  assemblies  of  the  nation  at  Athens 
and  Rome,  and  in  all  the  Gothic  governments  of  Europe,  when 
they  first  arose  out  of  the  rude  institutions  of  the  ancient  Ger- 
mans. On  the  other  hand,  the  preliminary  negotiations  which 
may  be  required,  the  secrecy  and  despatch  proper  to  take  advan- 
tage of  the  sudden  and  favorable  turn  of  public  af^trs,  seem  to 
render  it  expedient  to  place  this  power  in  the  hands  of  the  exeoa- 
tive  department  The  Constitution  of  the  United  States  has  been 
influenced  by  the  latter  more  than  by  the  former  considerations, 
for  it  has  placed  this  power  with  the  President,  under  the  advice 
and  control  of  the  Senate,  who  are  to  be  conBidered,  for  this  pur- 
pose, in  the  light  of  an  executive  council.  The  President  is  the 
constitutional  oi^an  of  communication  with  foreign  powers,  and 
the  efficient  agent  in  the  conclusion  of  treaties ;  but  the  consent 
of  two  thirds  of  the  senators  present  is  essential  to  give  validity 
to  bis  negotiatiouB,     To  have  required  the  acquiescence  of  a  more 

Foundry,  B  W>1L  TTO,  ■  caw  mrialng  mi-  v.  Sherbrook,  8  Coldw.  (Tann.)  6S9.    BU 

der  the  Pr«iident'i  amneitj  of   Dec.  8,  Me  9  Op.  AtL^^n.  4ia 
laas.     AIh)  United  State*  v.  Klein,  18         The  poUc/ of  aUowlng  ancb  a  power  to 

WaU.  128 ;  ft  Am.  L.  T.  SIA  z*    On  the  be  eierdMd  in  the  preMnt  owoner  !■  atlU 

Other  hand,  when  one  who  hat  committed  a  nibject  of  diicuidon.     Btepben,  Crfm. 

certain  oBenoM  against  the  United  Btatei  Law,  c.  6,  S24,  SAO ;    Lend  I^nianoe'a 

la  forbidden  to  TOte  by  the  «Ute  conatl-  epeecb,  and  articles  tberaoo.  Timet,  April 

tatlM),  bU  pardon  bj  the  Pratident  will  6,  1970 ;  Specutor,  1870,  ^  UO ;  Halt- 

not  reatore  Urn  to  the  ImnchiH.    Ridley  aard,  oe.  HIT. 

z*  Bal  a  pardon  doe*  not  glTe  an/  See  generally,  a*  to  pardcMi,  Blab  v.  The 
right  to  reclaim  money  which  bai  been  Commonwealth,  2S  Onit.  860;  Common- 
paid  into  the  treainry  or  to  third  per-  wealth  «.  Lockwood,  lOS  Haia.  828 ;  State 
ton*.  Knote  v.  United  Sutet,  06  U.  a  r.  Fcler,  15  Net.  64.  A*  to  reprlere,  tee 
140 :  Brags  »■  I«rio,  1  Woods,  300.  Comp.  Slerlintt  s.  Drake,  39  Ohio  Bt.  46T. 
United  State*  v.  ThomaMon,  4  Bto*.  886. 
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Dum«rous  body  would  have  beeo  produotiTe  of  daloy,  disorder, 
imbecility^  ftod  probably,  in  the  end,  a  direct  breach  of  the  Con- 
QtitutioD.  The  history  of  Uolland  sbowe  the  danger  and  folly  of 
placing  too  muoh  liniitation  on  the  exercise  of  the  treaty-making 
power.  By  the  fundamental  charter  of  the  United  Frovioeea 
peaoe  could  not  be  made  without  the  unanimous  consent  of  the 
provinces;  and  yet,  without  multiplyii^  inatances,  it  is  sufficient 
to  observe,  that  the  immensely  important  and  fundamental  treaty 
of  Munster,  in  1648,  was  made  when  Zealand  was  opposed  to  it ; 
and  the  peace  of  1661,  when  Utreoht  was  opposed.  So  feeble  are 
mere  limitations  upon  paper,  —  mere  parchment  barriers,  when 
standing  in  oppo8iti<Hi  to  the  strong  force  of  public  exigeuoy. 

The  Senate  of  the  United  States  is  a  body  of  men  most  wisely 
selected  for  the  deposit  of  this  power,    They  arc  easily 
assembled,  are  governed  by  steady,  systematic  *  views,  feel    *  2S6 
a  due  sense  of  national  character,  and  can  act  with  promp- 
titude and  firmness. 

The  question  whether  a  treaty,  constitutionally  made,  was  ob- 
ligatory upon  Coi^ess,  equally  as  any  other  national  eng^ement 
would  be,  if  &irly  made  by  the  competent  authority,  or  whether 
Congress  had  any  discretionary  power  to  carry  into  effect  a  treaty 
requiring  ^e  appropriation  of  money,  or  other  act  to  be  done  on 
their  part,  or  to  refuse  it  their  sanction,  was  greatly  discussed 
in  Congress  in  the  year  1796,  and  agaiu  iu  1816.  The  House  of 
Representatives,  at  the  former  period,  declared  by  resolution,  that 
when  a  treaty  depended  for  the  execution  of  any  of  its  stipulations 
on  an  act  of  Congress,  it  was  the  right  and  duty  of  the  House 
to  deliberate  on  the  expediency  or  inexpediency  of  carrying  such 
treaty  into  effect.  It  cannot  be  mentioned  at  this  day,  without 
equal  regret  and  astonishment,  that  such  a  resolution  passed  the 
House  of  Representatives  on  the  7th  of  Apiil,  1796.  But  it  was 
a  naked  abstract  claim  of  right,  never  acted  upon ;  and  Congress 
shortly  afterwards  passed  a  law  to  carry  into  eEFeot  the  very  treaty 
with  Great  Britain  which  gave  rise  to  that  resolutioo.  President 
Washington,  in  his  message  to  the  House  of  Representatives  of 
the  30th  of  March,  1796,  explicitly  denied  the  existence  of  any 
BQoh  power  in  Congrees ;  and  he  insisted  that  every  treaty  duly 
made  by  the  President  and  Senate,  and  promulgated,  thencefor- 
ward became  the  law  of  the  land. 

If  a  treaty  be  the  law  of  the  land,  it  is  as  much  obligatory  upon 
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CoDgress  as  upon  any  other  branch  of  the  gOTernmeDt,  or  apon 
the  people  at  large,  so  long  as  it  oontinueB  in  force  and  imre- 
pealed.  The  Houee  of  Representatives  are  not  abore  the  law, 
and  they  have  no  dispensing  power.  They  have  a  right  to  mate 
and  repeal  laws,  provided  the  Senate  and  President  concur ;  bat 
without  such  concurrence,  a  law  in  the  shape  of  a  treaty  is  as 
bindii^  upon  them  as  if  it  were  in  the  shape  of  an  act  of  Con- 
gress, or  of  an  article  of  the  Constitution,  or  of  a  contract  made 

by  authority  of  law.  The  argument  in  favor  of  the  bind- 
*287    ing  and  conclusive  efficacy  *of  every  treaty  made  by  the 

President  and  Senate  ia  so  clear  and  palpable,  that  it  has 
probably  carried  very  general  conviction  throughout  the  com- 
munity ;  and  this  may  now  be  considered  as  the  decided  sense  o£ 
public  opinion.  This  was  t^e  sense  of  the  House  of  Represents 
ativea,  in  1816,  and  the  resolution  of  1T96  would  not  now  be 
repeated,  (a)  ^ 

The  President  is  the  efiSoient  power  in  the  appointment  of  the 
officers  of  government.  He  is  to  nominate,  and,  with  the  advice 
and  consent  of  the  Senate,  to  appoint  ambassadors,  or  public 
ministers  and  consuls,  the  judges  of  the  Supreme  Court,  and  all 
other  officers  whose  appointments  are  not  otherwise  provided  for 
in  the  Constitution  ;  but  Congress  may  vest  the  appointment  of 

(a)  The  treftt;-nutUDg  power  Ii  necesurilj  and  obTionilj  inbordliute  to  the 
fondftineDtal  Uwi  and  coiutitutioD  of  the  state,  and  It  caonot  change  the  form  of  the 
government,  or  annihilate  iti  conititatioaal  power*.  Story,  Comm.  on  the  Coiuti- 
tottoD,  iU.  (  1602. 

>  Jadge  H(!Lean  wu  of  a  different  WaU,  6  WaU.  88,  89.    On  the  other  hand, 

opiDiontromtheauthor,TnTner t>. Amerl-  the  court*  of  the  United  Statea  cannot 

can  Baptttt  HUa.  TJuIod,  6  McLean,  314,  qnettiiHi  the  power  of  the  other  psrt7  to 

and  the  point  ii  itiU  open  and  debated  a  treaty  to  do  certain  acta  when  he  ha* 

between  the  two  houteB  of  Congresa.  been  treated  ai  harlng  the  power  b;  tlie 

Congreu  may  repeal  a  treaty  so  far  ai  Freiident  and  Senate.    Doe  v.  Biadeo, 

It  II  municipal  Uw,  provided  iti  subject-  IB  How.  086;  Fellowi  n.  Blackamlth,  19 

natter  is  within  the  l^lslative  power  of  How.  366 ;  see  p.  SSO,  n.  1. 
ConKieu.      Taylor  v.  Morton,  3   Curt  State  laws,  lueoniiiteot  with  a  treaty 

4M;   The  Cherokee  Tobacco,  11  Wall  constitutionally  concluded  and  ratified, 

616,  631;   Ropes  v.   Clinch,  8  Blatchf.  are  thereby  abrogated.    6  Op.  Att.Gen. 

904.     But  Congreaa  has  no  power,  it  i*  291  ;  8  Op.  Att-Gen.  411 ;   Hamilton  v. 

aald,  to  settle  the  righu  under  treaties,  Eaton,  Martin,  N.  C.  2d  part,  p.  1,  U.  8. 

except  In  case*  purely  political     The  C.  C  1792;  [Hanenstein  c.  Lynbam,  100 

constraction  of  them  is  the  peculiar  proT-  U.  8. 488 ;  Parrott't  Chinese  Case,  0  Saw. 

Ince  of  ttie  judiciary,  when  a  case  shall  849.]    See,  as  to  the  sacrifice  of  private 

arise    between   fndivldnali.      Wilton  e.  rights  by  treaty,  ante,  167. 
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ioferior  officers  in  the  President  alonfl,  in  the  courts  of  law,  or  in 
the  heada  of  departments.  (V)  y^ 

The  appointment  of  the  anbordinate  ofScers  of  government 
concerned  in  the  administration  of  the  laws  belongs,  with  great 
propriety,  to  the  President,  who  is  bound  to  see  that  the  laws  are 
fiiithfully  executed,  and  who  is  generally  charged  with  the  powers 
and  responsibility  of  the  executive  department.  The  aseodation 
of  the  Senate  with  the  President,  in  the  exercise  of  this  power, 
is  an  exception  to  the  general  delegation  of  executive  authority ; 
and  if  he  were  not  expressly  invested  with  the  exclusive  right  of 
nomination  in  the  instances  before  ua,  the  organization  of  this 
department  wonld  be  very  unskilful,  and  the  government  degen- 
erate into  a  system  of  cabal,  fikvoritiem,  and  intr^ue.  But  the 
power  of  nomination  is,  for  all  the  useful  purposes  of  restraint, 
equivalent  to  the  power  of  appointment.  It  imposes  upon  the 
President  the  same  lively  sense  of  responsibility,  and  the  same 
indispensable  necessity  of  meeting  the  public  approbation  or 
oensure.  This,  indeed,  forms  the  ultimate  security  that  men  in 
public  stations  will  dismiss  interested  considerations,  and 
act  with  a  steady,  zealous,  and  'undivided  regard  for  the  *  288 
public  welfare.  The  advice  and  consent  of  the  Senate, 
which  are  requisite  to  render  the  nomination  effectual,  cannot  be 
attended,  in  the  nature  of  the  case,  with  very  mischievous  effects. 
Having  no  agency  in  the  nominatioa,  nothing  but  simple  oooseut 
or  refusal,  the  spirit  of  peraoual  intrigue  and  personal  attachment 
most  be  pretty  much  extinguished,  from  a  want  of  means  to 

[b)  Art.  S,  (ec.  S. 

jr<  B7  itatnte  of  Jko.  14, 1868  (8t  ftt  L.  and  the  Dl«trSct  of  Colninbl*,  sccordlnf 

408),  proTiiion  U  mule  for  the  appoint-  to  popnlmtloii.     There  Ii  to  be  a  period 

neat  of  three  ciril  lerTice  connntiilon-  of   probation    before    an^  appointment 

en.    It  ii  made  the  dat^  of  such  com-  becomes  abiolute.    It  ii  made  the  daty 

miHlonen  to  aid  the  Ptealdent,  u  be  vtwj  of  headi  of  departments  and  o(  beadi  of 

requeit,  In  preparing  mien  prorldlng  for  offlcei,  on  reqneat  bj  tbe  Preddent,  to 

"open,  competitWe  examinationi f or  teat-  claaaifj  the  offloea  orer  which  they  are 

Ing  Uie  fltneii  of  applicant!  for  the  public  head*.  In  a  nuuuwr  preacribed  In  the  act 

aerrlce  now  clauifled.  or  to  be  daaaifled  It  ii  further   prorided   that,   after  six 

herennder."  All  office*  lo  claulfied  are  to  montha  from  the  paaaage  of  the  act, 

be  filled  "b^telectioua  according  to  grade  all  appolDtmeoti  and  promotion!,  with 

.  from  among  thoee  graded  bigbeat  aa  the  apedOed  eiceptioDB,  within  *aid  clnuea, 

leaulta    of   snch    competitiTe   ezamina-  shall  be  hj  mesna  of  inch  comretittve 

tloni."     Appointment!  are  to  be  appor-  esamlnadooi, 
tlooed  among  the  ataiei  and  territoriM 
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gratify  it.  Od  the  other  haDd,  the  advice  of  bo  respectable  a 
body  of  men  will  add  Btill  further  iDduoemeDbs  to  a  coolly  re- 
flected conduct  in  the  President,  sod  will  be  at  all  times  a  check 
ou  hie  own  miBinformation  or  error,  (a)  ^ 

The  remaining  duties  of  the  Preiadeot  consist  in  giving  in- 
formation to  Congress  of  the  state  of  the  Union,  and  in  recom- 
mending to  their  consideration  such  measures  as  he  shall  judge 
necessary  or  expedient.  He  is  to  convene  both  houses  of  Congress, 
or  either  of  them,  on  extraordinary  occasions,  and  he  may  adjourn 
them,  in  case  of  disagreement.  He  is  to  fill  np  all  vacancies 
that  may  happen  during  the  recess  of  the  Senate,  by  granting 
commissions,  which  shall  expire  at  the  end  of  their  next  sea* 
sion.  (d)  He  is  to  receive  ambassadors  and  other  public  minis- 
ters, to  commission  all  the  officers  of  the  United  States,  and  to 
take  care  that  the  laws  be  faithfully  executed,  (c) 

[a)  It  wu  lettled,  in  the  csm  of  Hirbnry  k.  Madlion,  1  Cruch,  IS7,  that  when  a 
pertOD  hu  been  ndtmnated  to  tiie  Benmte  for  office,  b^  the  nvatdeiil,  uid  the  Fn^ 
Ident  fall  received  the  kdTloe  Hid  cauent  of  the  8eml«  to  the  mppohitmoit,  and 
liM  aigned  the  comiiiiuioii,  the  appointment  it  flnal  and  complete,  and  the  penon 
appointed  li  entitled  to  the  poweHion  of  the  commiuion,  and  to  hold  the  office  until 
conatitulionall^  removed.  The  principle  aettied  in  that  caM  was,  that  the  offldal 
acta  of  the  headi  of  the  eiecutire  department,  b«  organ*  ctf  the  President,  which  art 
of  a  political  nature,  and  rest,  under  the  Conatitution  and  laws,  in  ececatlv«  dtMretmn, 
are  not  within  Judicial  cogniiance.  Bat  when  duties  are  imposed  upon  inch  heads, 
afiecting  the  rights  of  individuals,  and  which  the  President  cannot  lawfully  forbid,  — 
■s,  for  instance,  to  record  a  patent,  or  fumiih  the  copj  of  a  record,  —  the  person,  ia 
that  case,  is  the  officer  of  the  law,  and  amenable  thereto  in  the  ordinarj  conrae  <rf 
Justice.    lb.  170.  171.' 

(6)  In  the  official  opinion  given  bj  Mr.  Wirt,  as  Attomej-Oeneral  of  the  United 
Stales,  to  the  President,  In  1828,  he  considered  that,  according  to  the  reason  and 
spirit  of  the  Constitution,  the  President  has  the  rightful  power  to  anpplj  vacandea 
in  office  existing  when  tba  appointment  Is  made  during  the  recess  of  the  Senate, 
thnugh  the  vacancj  did  happa  before  the  adjooiniuent  of  the  Senate.  The  instMicea 
he  gives  of  the  necesaitj  of  such  a  coastractian  and  power  are  those  in  wliicb  it  was 
nearlf  or  quite  impossible  to  have  sent  in  a  nomination  before  the  adjonrnment  ot 
the  Senats.    Op.  Att.-Gen.  1.  476. 

(c)  Art.  9,  sec  2, 3.  It  was  considered,  in  the  message  of  President  Jackson  to 
Congress,  of  the  21st  December,  1836,  In  relation  to  Texas,  to  be  an  unsettled  questloa 
to  whom,  under  the  government  of  the  United  States,  strictly  belonged  the  power  of 
originail;  recognizing  a  new  state.  It  was  either  necessarily  involved  in  Botn«  of  the 
great  powers  given  to  Congresa,  or  in  that  given  to  tlio  President  and  Senate,  to  form 
treaties  with  foreign  powers,  and  to  appoint  ambassador*  and  other  public  ministers, 
or  In  that  conferred  upon  the  Preaident  to  receive  ministers  from  foreign  nationa.  It 
was  admitted  to  be  moat  expedient,  that  the  recognlUon  of  the  independence  of  a 


[818] 

n,g:,.ndtyG00glc 


LECr.   Xm.]  THE  TTNTEED   aTATCS.  *  289 

The  propriety  and  simplicity  of  these  duties  speak  for  them- 
eelves.  The  power  of  receiving  foreign  ministers  includes  in  it 
the  pover  to  diamiss  tbem,  since  he  alone  is  the  organ  of  cotn- 
mnnicBtion  with  them,  the  representative  of  the  people  in  all 
diplomatic  negotiations,  and  accountable  to  the  community  not 
only  for  the  execution  of  the  law,  but  for  the  competent  qualifioo- 
tiona  and  conduct  of  foreign  agonts. 

7.  HU  KMpoiuilblUt7.  —  In  addition  to  all  the  precautions  which 
have  been  mentioned  to  prevent  abuse  of  the  executive  trust  in 
the  mode  of  the  President's  appointment,  his  term  of  office, 
and  the  *  preclne  and  definite  limitations  imposed  upon  the  *  289 
exercise  of  his  power,  the  Constitution  haa  also  rendered 
him  directly  amenable  by  law  for  mal-administration.  The  invio- 
lability of  any  officer  of  government  is  incompatible  with  the 
republican  theory,  as  well  as  with  the  principles  of  retributive 
justice.  The  President,  Vice-President,  and  all  civil  officers  of 
the  United  States  may  be  impeached  by  the  House  of  Repre- 
sentatives for  treason,  bribery,  and  other  high  crimes  and  mi»- 
demeanors,  and  upon  conviction  by  the  Senate  removed  from 
office,  (a)  If,  then,  neither  the  sense  of  duty,  the  force  of 
public  opinion,  nor  the  transitory  nature  of  the  seat,  are  suf- 
ficient to  secure  a  faithful  discharge  of  the  executive  trust,  but 
the  President  will  use  the  authority  of  his  station  to  violate  the 
Constitution  or  law  of  the  land,  the  House  of  Representatives 
can  arrest  him  in  bis  career,  by  resorting  to  the  power  of  im- 
peachment.* 

I  have  now  finished  a  general  survey  of  the  office  of  President 
of  the  United  States ;  and,  considering  the  nature  and  extent  of 
the  powers  neoeBsarily  incident  to  that  station,  it  was  difficult  to 
constitute  the  office  in  such  a  manner  as  to  render  it  equally  safe 
and  useful,  by  combining  in  the  structure  of  its  powei-s  a  due 
prc^rtion  of  energy  and  responsibility.  The  first  is  necessary 
to  maintain  a  firm  administmtion  of  the  law{  the  second  is 
equally  requisite,  to  preserve  inviolate  the  liberties  of  the  people. 
The  authors  of  the  Conatitution  appear  to  have  surveyed  the  two 
objects  with  profound  dlscemmeut,  and  to  have  organized  the 
executive  department  with  ooasummate  skill. 

DFwly  Bnamed  aUte  ihould  be  left  to  the  dei^ion  of  CoBgiMi,  uid  eipedally  when 
the  eierdie  of  the  power  would  probkbly  Ickd  to  wm, 

(.')  tArt.  1,  Mc  2,  6,  KC.  3,  e,  nndl  art.  2.  kc.  4.  '  /W,  843,  n.  1. 
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LECTURE    XIV. 

OF  THE  JUDTCIABT  DEPABTKENT. 

As  the  judiciary  power  is  iotnuted  irith  the  sdmiiustc&tdon  of 
justice,  it  interferes  more  vifflbly  aod  uniformlj  than  any  other 
part  of  goverDineot  with  all  the  intereatiag  ooncerns  of  social 
life.  Feisonal  security  and  private  property  rest  entirely  upon 
the  wisdom,  the  stability,  and  the  integrity  of  the  courts  of 
justice.  In  the  surrey  which  is  to  be  taken  of  the  judiciary 
establishment  of  the  United  States,  we  will  in  the  present  lec- 
ure  consider,  (1.)  The  judges,  in  relation  to  their  appointment, 
the  tenure  of  their  office,  and  their  support  and  responsibility ; 
(2.)  The  structure,  powers,  and  officers  of  the  several  courts. 

1.  Of  the  Appelntniwit,  Tcnnre,  and  Bnppeit  of  the  Jads**-  — 
The  Constitution  (a)  declares  that  "  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish."  In  this  respect  it  is  mandatory  upon  the 
legi^ature  to  establish  courts  of  justice  commensurate  with  the 
judicial  power  of  the  Union.  Congress  have  no  discretion  in 
the  case.  (()  They  were  bound  to  vest  the  whole  judicial 
power,  in  an  original  or  appellate  form,  in  the  courts  mentdooed 
and  contemplated  in  the  Constitution,  and  to  provide  courts 
inferior  to  the  Supreme  Court,  in  which  the  judicial  power, 
nnabsorbed  by  the  Supreme  Court,  might  be  placed.  The  judi- 
cial power  of  the  United  States  is,  in  point  of  origin  and 
•  291  title,  equal  "  with  the  other  powers  of  the  government,  and 
is  as  exclusively  vested  in  the  courts  created  by  or  in  pur- 
Buanoe  of  the  Constitution,  as  the  legislative  power  is  vested  in 
Congress,  or  the  executive  power  in  the  President,  (a)    The 

(o)  Alt  S.  MC.  1. 

(&)  MiTttn  r.  Hnnter,  1  Wheatoo,  82ft-8ST. 
(n)  StOTj,  Comm.  lit  i^.  iW-IBS. 
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Preeident  iB  to  Dominate,  and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  "  judges  of  the  Supreme  Court, 
and  all  other  officers  whose  appointments  ore  not  therein  other- 
wise provided  for,  and  which  shall  be  establiiihed  hy  law.  But 
Congress  may,  by  law,  vest  the  appointment  of  snch  inferior 
officers  as  they  think  proper  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  departments."  (i)  It  has  never 
been  judicially  settled,  but  it  has  been  very  authoritatively  and 
very  wisely  settled  by  the  uniform  practice  of  the  government, 
that  the  judges  of  the  District  Courts  are  not  inferior  officers, 
whose  appointments  might  be  withdrawn  by  law  trova  the  Presi- 
dent and  Senate,  and  placed  in  other  hands. 

The  advant^es  of  the  mode  of  appointment  of  public  officers 
by  the  President  and  Senate  have  been  already  conmdered.  The 
mode  is  peculiarly  fit  and  proper  in  respect  to  the  jadiciary  depart- 
ment. The  just  and  vigorous  investigation  and  punishment  of 
every  q>ecie8  of  fraud  and  violence,  and  the  exercise  of  the  power 
of  compelling  every  man  to  the  punctual  performance  of  his 
contracts,  are  grave  duties,  not  of  the  most  popular  character, 
though  the  Mthful  discharge  of  them  will  certainly  command 
the  calm  approbation  of  the  judicious  observer.  The  fittest  men 
would  probably  have  too  much  reservedness  of  manners,  and 
severity  of  morals,  to  secure  an  election  resting  on  universal 
suffrage.  Nor  can  the  mode  of  appointment  by  a  large  delibera- 
tive assembly  be  entitled  to  unqualified  approbation.  There  are 
too  many  occasions,  and  too  much  temptation  for  intrigue,  party 
prejudice,  and  local  interest,  to  permit  such  a  body  of  men  to 
act,  in  respect  to  such  appointments,  with  a  sufficiently 
single  and  steady  regard  for  the  general  welfare.  *  In  *  292 
ancient  Rome,  the  praetor  was  annually  chosen  by  the 
people,  but  it  was  in  the  comitia  bj  centuries,  and  the  choice  was 
confined  to  persons  belonging  to  the  patrician  order,  until  the 
doee  of  the  fourth  century  of  the  city,  when  the  office  was 
rendered  accessible  to  the  plebeians ;  and  when  they  became 
licentious,  says  Montesquieu,  (a)  the  office  became  corrupt.  The 
popular  elections  did  very  well,  as  he  observes,  so  long  as  the 
people  were  free,  and  magnanimous,  and  virtuous,  and  the  pub- 
lic was  without  corruption.  But  all  plans  of  government  which 
suppose  the  people  will  always  act  with  wisdom  and  integrity  are 

ib)  Const,  art.  2,  uc.  2.  (a)  Esprit  del  LoU,  lir.  viil.  c.  12. 
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plainly  Utopian,  and  oontxaiy  to  nniftnrm  e^eriflooe.  Govwib 
ment  most  be  framed,  for  man  as  be  ib,  and  not  £or  maa  as  bs 
would  be  if  be  were  free  from  vice.  Witbout  lefezrii^  tio 
those  cases  in  our  own  couatry,  where  judges  have  been  annuaUy 
elected  by  a  popular  assembly,  we  may  take  the  leas  iuvidioos 
case  of  Sweden.  Dunng  the  diets  whick  preceded  the  revolution 
of  1772,  the  states  of  the  kiagdoin  aometimes  appoioted  comnua- 
sioneiB  to  act  as  judges.  The  strongest  party,  says  Catteau,  (i) 
prevailed  in  the  trials  that  came  before  them,  and  persons  coo- 
demned  by  one  tribunal  were  acquitted  by  another. 

By  the  Constitution  of  the  United  States,  («)  "  the  judges* 
both  of  the  Supreme  and  inferior  ooorte,  are  to  hohl  their  offices 
during  good  behavior ;  and  they  are,  at  stated  times,  to  rec^ve 
for  their  services  a  compensation  which  shall  not  be  diminisbeil 
during  their  continuance  in  office."  The  tenure  of  the  office, 
by  rendering  the  judges  independent  both  of  the  govemmenfa 
and  people,  is  admirably  fitted  to  produoe  the  &ee  exercise  o£ 
judgment  in  the  discharge  of  their  trust.  This  principle,  which, 
has  been  the  subject  of  so  much  deserved  eulogy,  was  denred 
from  the  English  oonetitution,  (i2)     The  Ei^lish  judges 

*  293    anciently  held  their  seats  *  at  tiie  pleasure  of  the  king, 

and  BO  does  the  lord  chancellor  to  this  day.  It  is  easy 
to  perceive  what  a  dangerous  influence  this  must  hsve  given  to 
the  king  in  the  administration  of  justice,  in  cases  where  the 
claims  or  pretensions  of  the  crown  were  brought  to  bear  upon 
the  rights  of  s  private  individual.  But,  in  the  time  of  Lord 
Coke,  (a)  the  barons  of  the  exchequer  were  created  during  good 
behavior,  and  so  ran  the  commissions  of  the  common-law  judges-' 
at  the  restoration  of  Charles  11.  (6)     It  was  still,  however,  at  tlie 

(S)  View  of  Sweden,  c.  8.  {c)  Art.  S.  mc.  t 

Id)  The  high  jndiclftl  officer  Id  the  ancient  kingdom  of  Antgon,  called  the  Jo*. 
ti<u,  and  appointed  bj  ihe  king,  baring  repeatedly  and  boldly  protected  priTate 
indiTidaaU  from  the  pereecuiiona  of  the  ctowd,  wkb,  in  more  than  one  Instanee, 
removed  from  office  at  the  ioBlance  of  the  kiog.  To  gnard  agaiait  the  like  prMtr»- 
tion  of  the  independent  diichsrga  of  duty,  it  wai  proTided.  by  a  slatule  of  Alfonao 
v.,  in  1442,  that  the  ]n«tice  should  continne  In  offlct  dnring  life,  nmavabU  imlg  cat 
Mtffiaat  cmut  by  tht  Hag  mid  tht  corttM  united.  Preacott's  Hiat  of  Ferdinand  and  Iib- 
bella,  i,  Int  108.  Thii  wai  the  mo«t  ancient  precedent  in  faror  of  the  e«tabli*hnMiib 
of  an  independent  judiciary,  and  it  did  great  credit  to  the  wisdom  and  ipirit  of  the 
free  (tatei  of  Aragon. 

(a)  4  iDit  117. 

(b)  1  SiA.  2.    Cbarlei  I,  In  hii  menage  to  Farliameat,  July  6,  IMl,  informiDtf 
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pleason  of  the  crown  to  pi«Bcribe  tihe  form  of  th«  eommissiiMi, 
QDtil  the  Aet  of  SetUeraent  of  12  and  13  Wm.  III.  o.  2,  which 
was  in  the  nabire  of  a  fandamentol  charter,  impoeing  further 
limitatiMis  npon  the  crown,  aod  adding  fresh  aeoaritiea  to  the 
Frotestant  succeasion,  aod  the  rights  and  liberties  of  the  subject. 
It  established  that  the  oommiasions  of  the  judges  be  made  tptamdiv 
M  bene  geaermt,  though  they  were  still  to  be  removable  upon  the 
address  of  both  houses  of  Farliament.  (c)  The  ezoellence  of  this 
provision  has  recommended  the  adoption  of  it  by  other  nations 
of  Europe.  It  was  incorporated  into  one  of  the  modem  reforms 
of  the  constitution  of  Sweden,  (d)  and  it  was  an  article  in  the 
French  constitutioD  of  1791,  and  in  the  French  constitutitHi  of 
1795,  and  it  was  inserted  in  the  constitutional  charter  of  Louis 
XYIII.  The  same  stable  tenure  of  the  judges  was  contained  in 
a  provision  in  the  Dutch  constitution  of  1814,  and  it  is  a  principle 
which  likewise  prevails  in  most  of  our  state  Gonstitutions,  and, 
in  some  of  them,  under  modifications  more  or  less  extensive  and 
injurioua 

In  monarchical  governments,  the  independence  of  the 
'judiciary  is  essential  to  guard  the  rights  of  the  snbject  *394 
from  the  injustice  of  the  crown ;  but  in  republics  it  is 
equally  salutoiy,  in  protecting  tJie  Constitution  and  laws  from 
the  encroachments  and  the  tyraony  of  faction.  Laws,  however 
wholesome  or  necessary,  are  frequently  the  object  of  temporary 
aversion,  and  sometimes  of  popular  resistance.  It  is  requisite 
that  the  courts  of  justice  should  be  able,  at  all  times,  to  present 
a  determined  countenance  (^[tunst  all  licentious  acts ;  and  to  deal 
impartially  and  truly,  according  to  law,  between  suitors  of  every 
description,  whether  the  cause,  the  question,  or  the  party  be 
popular  ot  unpopular.  To  give  them  the  courage  and  the  firm- 
ness to  do  it,  the  judges  ought  to  be  confident  of  the  security  of 

tbein  of  bftTfng  tigned  the  bill  for  aboltahlDg  the  High  Commiuion  Court  uid  the 
Stftr  Chamber,  ftdded,  aUo,  tliM  he  had  granted  that  die  judgea  ihould  thereafter 
hold  their  pliicea  quamdia  K  btrig  geaerinl.  Hume,  in  hii  Hiilory  of  England,  li,  128, 
iay«,  that  thii  grant  of  the  judges'  patent*  during  good  behavior  wa«  made  at  the 
reqneit  of  the  Parliament. 

(c)  The  Engliih  Judge*,  notolthstaDding  the  form  of  their  commluiona,  conttnoed 
to  conaider  that  the  demiae  of  the  crown  Tftcaled  their  aeata.  But  thii  imperfection, 
<f  one  really  ezl«t«d,waaTemoTedb7  the  ttatnte of  1  Oeo.  nL,eiiftcted  at  the  recom- 
mendation of  the  king. 

((f)  Csttean't  View  of  Sweden,  c.  b. 
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theix  salaries  and  etaUoiu  Nor  is  an  independent  jadiciary  less 
useful  as  a  check  upon  the  legislatiTe  power,  which  is  Bometimes 
disposed,  from  the  force  of  party,  or  the  temptations  of  interest,  to 
make  a  sacrifice  of  constitutional  rights ;  and  it  is  a  wise  and  nec- 
essary principle  of  our  government,  as  will  be  shown  here^ter  in 
the  course  of  these  lectures,  that  legislative  acts  are  subject  to  the 
severe  somtiny  and  impartial  interpretation  of  the  courts  of  jus- 
tice, who  are  bound  to  regard  the  Constitution  as  the  paramount 
law,  and  the  highest  evidence  of  the  will  of  the  people,  (a) 

The  provision  for  the  permanent  support  of  the  judges  is  well 
calculated,  in  addition  to  the  tenure  of  their  office,  to  give  them 
the  requisite  independence.  It  tends,  also,  to  secure  a  succession 
of  teamed  men  on  the  bench,  who,  in  consequence  of  a  certain 
undiminished  support,  are  enabled  and  induced  to  quit  the  lucra- 
tive pursuits  of  private  business  for  the  duties  of  that  important 
station.  The  Constitution  of  the  United  States,  on  this  subject, 
was  an  improvement  upon  all  our  previously  existing  constitu- 
tions. By  the  English  Act  of  Settlement  of  12  &  IS  Wil- 
liam 111.,  it  was  declared  that  the  salaries  of  the  judges  should 
be  ascertained  and  eitafilished;  but  by  the  statute  of  1  Geo.  III., 
the  salaries  of  the  judges  were  absolutely  secured  to  them  during 
the  continuance  of  their  commissions.  The  constitution  of  Massa- 
chusetts foUowed  the  declaration  in  the  English  statute  of  Wil- 
liam, and  provided  that  permanent  and  honorable  salaries 

*  295    should  be  established  by  law  for  the  judges ;  but  *  this  was 

not  sufficiently  precise  and  definite  to  guard  against  all 
evasion;  and  the  more  certain  provision  in  the  Constitution  of 
the  United  States  has  been  wisely  followed,  in  the  subsequent 
constitutions  of  most  of  the  individutd  states.  In  Pennsylvania, 
the  judges  of  the  Supreme  Court,  and  the  president  judges  of  the 
courts  of  common  pleas,  by  the  constitution  of  that  state,  are  to 
receive,  at  stated  times,  an  adequate  compensation  for  their 
service,  "to  be  fixed  by  law,  and  not  to  be  diminished  during 
their  continuance  of  office."  The  legislature,  by  act,  in  1843, 
repealed  the  act  of  1839,  which  had  increased  the  salaries  of  the 

(u)  Tite  prolection  of  l>w  and  liberty  from  the  encroacbmeiita  of  tbe  Bovereign 
WM  an  avowed  puTpoae  of  the  inidtutjon  of  the  Jvttiaa  in  the  Aragonese  constitu- 
tion, ne  quid  sutem  damni  detrimenCiTe  leges  aut  libertatn  dosItk  patiantnr,  judex 
quidam  medios  adeato  ad  quern  a  lege  prorocire,  it  aliquem  iKterit,  Injuriaaqne 
arcere  li  quaa  foraan  rcipub.  intulerit,  Jna  faaque  efto.  BlancM,  ComraeaUrii,  W, 
cited  in  1  Freacott,  Ferdinand  and  Isabella,  Int.  lOT,  n.  69. 
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judges;  and  they  also,  by  act  of  1841,  assessed  upon  f^e  salaries 
of  ti>e  judges  a  tax  of  two  per  cent,  which  the  state  treasurer 
retained.  The  iaTalidity  of  the  statutes  reduciug  the  salaries  and 
assessing  a  tax  thereon  was  afterwards  adjudged  as  being  un- 
constitutional, and  a  peremptory  mandamtu  was  awarded  to  the 
state  treasurer  to  pay  the  salary  ao  retained,  free  of  the  reduction 
and  of  the  taxation.  Commonwealth  tx  relat.  ffephum  y.  Mann^ 
5  Watts  &  Seig.  408.  The  authority  of  the  constitutional  pro- 
vision and  the  void  nature  of  the  statutes  were  illustrated  and 
enforced  in  the  opinion  of  the  Supreme  Court,  as  given  by  Mr. 
Justice  Rogers.  But  t^e  decision  of  the  court  has  been  ques- 
tioned, on  the  ground  that  the  iiicreased  saluy  was  subject  to 
legislatiTe  control,  under  the  reBtnction,  however,  that  the  allow- 
ance was  not  to  be  lessened  in  respect  to  tlie  judges,  or  any  of 
them,  below  that  point  at  which  it  stood  when  Uiey  respectively 
came  into  office.  This  last  construction  is  supported  by  the 
Federalist,  No.  79,  and  by  Mr.  Justice  Story  in  his  Commentaries, 
in  the  remarks  on  a  similar  constitutional  provision  under  the 
United  States.  The  constitution  of  New  York,  as  amended  in 
1821,  is  an  exception  to  this  remark,  and  it  left  the  judiciary 
department  in  a  more  dependent  condition,  and  under  greater 
disabilities,  than  it  found  it,  and  greater  than  in  any  of  those 
states  in  the  Union,  or  in  any  of  those  governments  in  Europe, 
whose  constitutions  had  been  recently  reformed,  (a) 

(a)  Bj  the  constitutionR  of  MauMhnietti,  Delftwuc,  Marjlsud,  Virginia,  Emw 
tackf,  Iforth  CarolinB,  Sonth  CuoliiM,  Florid*,  Miuoori,  and  lUinoli,  the  Jndgea  of 
ttie  SnpreDM  CoiiTta  hold  their  office*  daring  good  behsTior.  Ttkii  wu  the  case  In 
PenniylvuiiB  nnder  the  conidtntion  of  1790 ;  bat  hy  the  amended  contlllntloD  at 
18S8,  the  tenure  of  Ac  jndget,  m  to  the  tenn,  irai  redoced ;  tliat  of  the  Judgei  of  the 
SupKine  Court  to  fllteen  jeart,  and  of  the  preeldent  judgei  to  ten  yean,  and  of  tlie 
aModate  judge*  to  fl*e  yean.  Thla  wu  alio  the  cme  in  Looiuaoa,  until  the  new 
coDttltudon  of  that  ttate,  in  1846,  which  reduced  the  term  of  office  to  eight  jean.  In 
the  state*  of  &Uue,  New  Hampshire,  and  Connecdcnt,  they  hold  during  good  behaTior, 
or  until  Kftatjyaat  of  age,  and  in  Uiatonrl  until  ilzty-flTe,  and  in  New  York,  until 
lately,  for  [until]  dsty  yean  of  age.  In  Tennetaee,  tlie  jndgei  of  the  Supreme  Court 
hold  their  office*  for  tweWe  year*,  and  of  the  Inferior  court*  for  eight  yean.  In 
Allan***,  the  Judge*  of  the  Supreme  Court  hold  their  olBee*  for  eight  yean,  and  Uie 
jndge*  of  the  Circuit  Court*  for  four  yean ;  in  the  atale*  of  New  Jeney,  Ohio,  Hlcb. 
igan,  and  Indiana,  they  hold  for  the  term  of  leren  yetn;  in  Alabama,  Miuiaiippi, 
and  Texai,  lix  yean;  and  in  Iowa,  tor  four  year*.  In  Vermont  and  Rhode  bland, 
they  are  annually  elected.  In  Georgia,' the  Judge*  of  the  Supreme  Court  for  the  Cor- 
rection of  Enron  are  to  be  elected  for  a  term  of  year*,  to  be  prescribed  by  taw,  and 
the  judge*  of  the  Superior  Court  for  the  term  of  four  yean.  The  jntlget  of  tha 
Snpreme  Court  con*i*t  of  three,  and  by  statute  are  elected  for  siz  yean.    The  new 
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But  tiiOQgli  the  CkaiBtitutioii  of  tibe  United  States  1im  rosdered 
the  courts  of  justJoe  independent  of  undue  influence  bosa  the 

conititiitioD  of  Rhode  Island,  which  wu  Adopted  In  1812,  uid  went  into  openlicHi  In 
IS^y,  1813,  improTed  the  tetaae  of  the  jodicial  offlce,  by  declulDg  that  the  judge*  of 
the  BapreoM  Ck>iirt  dioald  be  dected  b;  Oie  tegUaMre,  and  hold  their  oOom 
leepectiTetjr  until  the  place  of  flu  Judge  be  declared  TM«nt  bf  a  reeolatioii  of  the 
legislature  pasted  by  a  maJoriQr  of  all  the  memben  elected  to  each  haoae,  at  the 
annoal  wuion  for  the  election  of  pnblic  offlcen.  Bj  the  ordinance  <rf  CoDgrcM  of 
Jnly,  1787,  for  the  government  of  the  Northwest  Territory,  the  commiHiont  of  the 
jndgw  were  to  coiitinue  in  force  dming  good  )>diaTiar.  But  the  aBbiequent  ootutl- 
tntitnu  of  Ohio  and  Indiana  cut  down  that  perniaoent  tennre  to  one  for  leTeii  j'eait. 
The  constitution  of  AUhama,  in  1819,  estabUsbed  the  judicial  tenure  to  be  during 
good  behavior ;  hut  the  constitution  bai  been  since  spedaUy  altered  in  that  particu- 
lar, so  a*  to  change  the  tenure  to  the  term  of  six  years.  And  by  the  first  conrtitatloii 
of  the  State  of  JOssicsippi,  in  1807,  the  jndgea  held  their  oOces  during  good  bdiavior, 
ornntil  liity-flreyearsof  age,  and  were  appointed  bj' the  joint  rote  of  the  two  houses 
of  the  legislature,  given  vica  wxe,  and  recorded.  But  by  the  consCitution,  as  ameuded 
and  reordaJned  in  1883,  eveiy  oficer  in  the  govemment,  —  legislative,  executive,  and 
Judicial, — 1*  elected  by  the  unireMal  auCrage  of  the  people;  that  Is,  bj  every  free 
white  nude  ciliaen  of  twenty-one  years  of  age,  who  has  resided  within  the  state  for 
one  year  preceding,  and  for  the  last  four  months  wictiin  the  couo^,  dty,  or  town  in 
which  he  offers  to  vote.  The  judges  of  the  Supreme  Court  of  Errors  and  Appeals 
are  thus  chosen  by  districts  for  six  year*.  The  chancellor  is  elected  for  nx  years  by 
the  electon  of  the  whole  stale.  The  judge*  of  the  Circuit  Courts  are  elected  lo  dis- 
tricts for  tour  years.  The  Judge*  of  probatea  and  clerks  of  courts  are  elected  for  two 
years,  Ac  This  was  CHnyiog  the  democratic  principle  beyond  ail  precedent  there- 
tofore in  tills  couDtry.  In  all  the  other  states  of  the  Union  (at  least  ontU  very 
recently)  the  Jndges  of  the  higher  court*  (rf  law  and  equity  received  their  ^qirant- 
ments  either  from  the  governor  and  council,  or  governor  and  aenate,  —  as  in  Uaine, 
Masaachusetti,  New  Hampshire,  New  York,  New  Jersey,  Maryland,  Kentucky,  Indi- 
ana, Louisiana,  HJywoori,  and  Hichigau;  or  from  the  govenMr  alone,  —  as  In  Penn. 
aytrania  and  Delaware;  or  from  the  le^lature,  —  as  in  Teimoot,  Rhode  Island, 
Connecticut,  Virginia,  North  and  South  Carolina,  Georgia,  Florida,  Tennessee,  Ohio, 
Illinois,  Iowa,  Alabama,  and  Arkansas.  In  Indiana,  there  Is  a  pecnUar  qualUcatioB 
in  the  Judicial  appointonent* ;  for  the  Supreme  Court  is  appointed  by  the  gavemor 
and  seoale,  the  pmidents  of  the  Cij«nit  Courts  by  the  legislature,  and  the  associate 
circuit  judges  an  elacUd  b/  iht  fapU.  By  the  revised  ceoatitutlon  of  New  Yoi^  of 
I&M,  a  momentous  revolutlan  was  effected  In  the  mode  of  appointment,  organtat- 
tion,  and  tenors  of  the  judicial  department,  as  w^  as  in  the  q>poinuieDt  of  olllceta 
generally.  It  was  ordained  ttiat  there  should  be  a  Caittt  ef  Appeal*,  composed  of 
eight  judges,  of  whom  four,  to  be  elected  by  the  electors  of  the  state,  for  eight  years, 
and  four  selected  from  the  class  of  justices  of  the  Snpreme  Court  having  the  shortest 
time  to  serve;  and  the  judges  were  to  be  so  classified,  that  one  should  be  elected 
every  second  year.  There  was  to  be  a  Svprtwtt  Court,  having  general  JorisdlctiaD  hi 
law  and  equity.  The  state  was  to  be  divided  into  tigiil  judicial  diitriett,  and  to  hare 
fmrjtalicao/lke  Saprtma  Coart  m  eoct  district,  and  to  be  so  classified,  tiiat  one  of  the 
jnstices  of  each  district  shall  go  out  of  offlce  at  the  end  of  erery  two  yeara ;  and  after 
the  expiration  of  tbeir  term*  wider  inch  chutlficaUoo,  the  term  of  their  office  shall 
be  eight  year*.  One  or  more  of  the  judges  of  the  Snpreme  Court,  who  is  not  a  Jndge 
o<  the  Court  of  Appeals,  to  be  duly  designaled  to  piesidn  at  the  general  lenn*  of  the 
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othor  departments,  it  baa  made  them  amenable  from  asy  oorrupt 
Tiolation  of  tihtax  trust.    Tbe  HooBe  of  Representatives,  as  w« 

Mid  coDTti  to  be  held  in  Ihe  terend  dbtricb,  and  ur  tlirge  or  more  of  the  juitiCM 
(Uw  pietiding  Judge  lo  designated  to  be  one)  to  bold  *ach  (general  term*.  Any  one 
or  more  of  them  may  bold  tpedal  ternu  and  Circuit  Courlt,  and  preside  iu  court«  of 
■Oyer  atd  Tenmiur  in  any  oonaty.  The  jndgM  of  tbe  Court  of  Appeal!  and  Justices 
of  die  Sopreme  Coort  are  to  harea  compenealion  for  their  wnicei,  not  to  be  increated 
«r  diminiibed  daring  their  continuance  in  office.  They  are  not  to  hold  any  other 
office  or  public  truit,  nor  exerciu  any  power  of  appointment  to  public  office.  The 
Juftkea  (^  tbe  Supreme  Court  and  ^dgei  of  the  Court  of  AppeaU  may  be  removed 
by  concurrent  reaolntloiM  of  two-thirdi  of  all  die  memben  elected  to  the  auemhiy, 
■ltd  a  majority  of  all  the  memben  elected  to  the  amatc.  All  other  Judicial  offlcen 
and  JnaticcB  of  the  peace  may  be  removed  by  the  wnate,  on  the  recommendation  of 
the  governor.  The  judges  of  the  Court  of  Appeal!  to  be  elected  by  &e  Gleciors  of 
the  Mate,  and  the  jnattcee  of  the  Supreow  Court  by  the  electon  of  tbe  teveral 
judicial  diatrieta.  One  eovattf  jadge  to  be  elected  in  each  of  the  conntie*  of  tbe  itat^, 
except  the  city  of  New  York,  to  liold  hia  office  for  four  yean,  and  to  hold  the  County 
Court,  and  perform  tlie  dntiee  of  rarrogate.  The  County  Court  to  have  do  original 
ciTil  JDiiadiction,  except  in  special  preacribed  caaes.  But  the  conn^  jndge  and  two 
juaticei  of  the  peace  to  hold  Courti  of  Stuitms,  with  oriminal  jnriadictlon ;  and  he  is 
to  receive  an  °"""»l  salary,  to  be  fixed  by  the  board  of  superviaora,  and  to  be  neitlier 
increased  nor  diminished  during  his  continuance  in  office.  Justices  of  tbe  peace,  for 
•orice*  In  Courts  of  Sessions,  to  be  paid  a  per  diem  allowance  out  of  tbe  county 
treaimr.  The  legislature  may  provide  for  the  election  of  a  surrogate  in  counties 
where  tbe  population  exceeds  40,000;  and  they  may  confer  equi^  Jnrisdiction,  m 
fecial  cases,  upon  tbe  county  judge,  and  establitb  inferior  local  courts,  of  dvil  and 
criminal  jurisdiction,  in  cities.  Justices  of  tbe  peace  are  to  be  elected  in  each  town 
at  their  annual  town  meeting,  whose  term  of  oSce  it  to  be  four  years,  and  tbey  may 
be  removed  in  a  doe  manner  by  tbe  county,  city,  or  state  coorta,  as  prescribed.  The 
deik  ot  the  Court  of  Appeali  it  to  be  ei  o^io  clerk  of  the  Supreme  Court,  and  to  be 
chosen  by  the  electors  of  tbe  state,  and  to  bold  bit  office  for  tliree  years,  snd  to  lie 
paid  out  of  tbe  public  treasury.  No  jndidal  officer,  except  justices  of  the  peace,  sluU 
receive  any  fees  or  perqaitites  of  office. 

Tikis  it  the  labstance  of  the  new  judicial  system,  under  the  revised  constitution  ot 
New  Tork,  and  its  very  democratic  chaiacter  pervades  the  whole  instrument  Tbe 
central  appointing  power,  with  tbe  extensive  patroni^  which,  mtder  tbe  prior  con- 
ttitulions  of  1777  and  1S21,  existed  in  the  governor  and  senate,  is  broken  up  and 
diSosed  throi^h  every  part  of  the  body  politic  All  offices  of  any  moment  now 
rest  cm  popular  election.  Besides  Ihe  judicial  officers  already  mentioned,  the  Secre- 
tary of  State,  Comptroller,  Treasurer,  Attorney  .General,  a  State  Engineer  and  Sd^ 
Ti^or,  the  Canal  Cranmisstoners,  the  Inspectors  of  State  Prisons,  the  Ckrk  of  tbe 
Court  of  Appeals,  Sheriffs,  Clerks  of  Counties,  tbe  Begister  and  Clerk  of  the  city 
of  New  Tork,  District  Attorneys,  and  generally  all  local  officers,  are  to  be  choaen  by 
popular  election. 

ne  revised  conatiludon  at  New  Tork  of  18M  It  more  democratic  than  any  of  tbe 
ttate  conttitations  in  the  Union,  and  It  contains  more  tpedflc  reabictlons  and  limii«> 
tions  on  the  exercise  of  legislative  power  than  at«  anywhere  to  be  met  with.  Tbe 
convention  seem  to  have  most  anxiously  guarded  agonal  the  Influences  of  eelBslmctt, 
Intrigue,  favoritism,  and  corrupCion,  which  have  been  tupposed  to  have  heretofore 
aflectcd  the  actioii  of  the  legisladn  department.  All  depends  now  upon  the  discreet 
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hare  already  Been,  is  invested  with  the  power  of  impeachment, 
and  the  judges  may,  by  that  process,  be  held  to  answer  be- 
fore the  Senate,  and,  if  convicted,  they  may  be  removed  &om 
office. 

2.  Its  Oenani  Poweia.  —  The  federal  judiciary  being  thus  estab- 
lished on  priiioiples  which  are  essestial  to  maintain  that  depart- 
ment in  a  proper  state  of  indepeDdence,  and  to  secure  the  pare 
and  vigorous  administratiou  of  the  law,  the  Constitution  proceeded 
to  designate,  with  comprehensive  precision,  the  objects  of  ite  juria- 
diction.  The  judicial  power  extends  (i)  '  to  all  cases  in  law  and 
equity  arising  under  the  CoDstitution,  the  laws,  and  treaties  of  the 
Union  ;  to  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls ;  to  all  cases  of  admiralty  and  maritime  jurisdiction  ; 
to  coDtroveraiea  to  which  the  United  States  shall  be  a  party ; 

cxerdte  of  the  right  of  mrifrfige  j  and  u  the  conTeDtlon,  in  theEr  ctrcuUr  addreH, 
tnily  obterred,  "  the  bapplneBs  and  progreM  of  the  people  of  this  atale  will,  under 
God,  be  In  their  own  hmndi."  Ferhapt  the  moat  nnwlw  feature  In  the  revised  comtl- 
tnlion  ia  the  elecdon,  bj  nniTenal  luffnge,  and  for  compantiTelj  short  perlodi,  of 
■11  jodicial  offlcen.  The  convention  have  dlareganled,  In  thii  respect,  the  lestons 
taught  by  the  former  constitutions  of  1777  and  1821,  as  well  as  the  wisdom  of  the 
Conitttation  of  the  United  States.  The  organization  of  the  Judicial  department  Is 
not  go  essential  ai  the  supply  of  Intelligent,  learned,  and  honest  judges  to  administer 
tbe  laws.  The  danger  to  be  apprehended,  as  all  past  historj  teaches  us.  In  govern' 
ments  restiog  In  all  their  parts  on  universal  suffbige.  Is  the  spirit  of  faction,  and  the 
influence  of  acUve,  ambitious,  reckless,  and  unpriiicipled  demagogues,  combining, 
contTolling,  and  abusing  the  popular  voice  for  their  own  selfish  pnrpoaes.  Much 
mtffe  grievous  would  be  such  results  when  applied  to  the  dectktn  of  judges,  for  tbkt 
would  tend  to  break  down  and  destroy  the  independence  and  integrity  of  tbe  admin- 
istratioQ  of  Justice. 

The  constitutional  provision  for  making  Judges  elective  for  short  periods,  by  nni- 
venal  suffrage,  Is  contagions,  and  every  new  constltntional  reform  or  establishment 
tends  that  way.  In  tbe  constitution  of  Wisconsin,  established  In  1840,  the  Judges  of 
the  highest  courts  were  to  be  elected  for  Ave  years  only. 

In  respect  to  the  compensation  of  the  judges  of  the  Superior  Courts,  the  coostito- 
tions  of  the  states  of  Maine,  Rhode  Island,  Hew  Jersey,  Pennsylvania,  Delaware,  Vir- 
ginia, Tennessee,  South  Carolina,  Georgia,  Florida,  Alabama,  Ohio,  Indiana,  Illinois, 
Michigan,  Missouri,  Mississippi,  Arkansas,  and  Louisiana  either  establish  or  direct 
tbe  salaries  lobe  fixed  by  law,  and  that  they  shall  not  be  diminished  during  the  con- 
tinuance of  tbe  judges  in  ofllce.  In  New  Hampshire,  North  Carolina,  and  Kentucky, 
adei^uate  and  permanent,  or  flied  salaries,  are  directed  to  be  provided  by  law.  In 
other  states  {and  Kew  York  is  one  of  them]  the  compensation  of  the  judges,  and  the 
duration  of  it,  rest  entirely  in  leglsUtlve  discretion;  for  though  the  statute  (as  in 
New  York)  may  declare  that  the  Judges  sbaU  have  a  specified  annual  salai7,  tb* 
statute  Is  liable,  at  any  future  time,  to  legislative  repeaL 

(i)  Art.  S,  scq.  2.    Amendments  to  the  ConsCltntioD,  art  11. 

1  Pott,  326,  n.l. 
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to  controTerueB  between  two  or  more  states;  to  controversies 
between  a  state,  when  plaintiff,  and  citizens  of  another  state,  or 
foreign  citizens  or  subjects ;  to  controversies  between  citizens  of 
different  states,  and  between  citizens  of  the  same  state,  claiming 
lands  under  grants  of  different  states ;  and  between  a 
state  or  citizens  *  thereof,  and  foreign  states ;  and  between  *  296 
citizens  and  foreigners.  The  propriety  and  fitness  of  these 
judicial  powers  seem  to  result,  as  a  necessary  consequence,  from 
the  union  of  these  states  in  one  national  government,  and  they 
may  be  considered  as  requisite  to  its  existence.  The  judicial 
power  in  every  government  must  be  coextensive  with  the  power 
of  l^islation.  It  follows,  as  a  consequence,  that  the  judicial 
department  of  the  United  States  is,  in  the  last  resort,  the  final 
expo^tor  of  the  Constitution  as  to  all  questions  of  a  judicial 
nature,  (a)  ^  Were  theie  no  power  to  interpret,  pronounce,  and 
execute  the  law,  the  government  would  either  perish  through  its 
own  imbecility,  as  was  the  case  with  the  articles  of  confederation, 
or  other  powers  must  be  assumed  by  the  legislative  body,  to  the 
destmctjon  of  liberty.  That  the  interpretation  of  treaties,  and 
the  cases  of  foreign  ministeis  and  maritime  matters,  are  properly 
confided  to  the  federal  courts,  appears  from  the  close  connection 
those  cases  have  with  the  peace  of  the  Union,  the  confusion  that 
different  proceedings  in  the  separate  states  would  tend  to  produce, 
and  the  responsibility  which  the  United  States  are  under  to  for- 
eign nations  for  the  conduct  of  all  its  members.  The  other  cases 
of  enumerated  jurisdiction  are  evidently  of  national  concern,  and 
they  constitute  one  of  the  principal  motives  to  union,  and  one  of 
the  principal  cases  of  its  necessity,  which  was  the  insurance  of 
tbe  domestic  tranquillity.    The  want  of  a  federal  judiciary  to  em- 

(q)  The  Federalist,  No».  33, 30,  80 ;  Story's  Coram,  on  the  Conat  L  pp.  860, 862, 
868,  note* ;  HanbftU,  C.  J.,  Id  Coheni  ».  Vl^nio,  0  WhektoD,  264,  38i.  The  whole 
qaeitton  li  /ullj  exMnlned,  and  all  the  contemponTy  diicuaitona  in  reUtiou  to  it 
placed  in  a  ttrikii^  view,  in  Story  on  the  Conit.  1.  pp.  811-362. 

'  But  the  judicial  power  *eemt  to  be  for  allowed.    If  .  .  .  the  Preddent  ixmr    ■ 

United  u  agi^nat  a  ci>ordiDBte  branch  of  pliea  with  the  order  of  the  coort,  and 

the  goverament.    For  when  an  in  jonction  ref  lues  to  eze4!iite  the  acts  of  Congress, 

was  sought  to  Tettrain  the  Freiident  from  . .  .  may  not  the  House  of  RepreientatiTea 

oanylDK  ont  the  Beconstrnction  Acts  on  impeach  the  President  for  such  lefuiall" 

tlie  ground  of  their  alleged  anconitiEa-  Mississippi  ■>.  Johnson,  i  WalL  476^  GOO; 

liopnlity.   Chase,  C.  J.,  lald :  ■•  Suppose  pott,  823,  n.  1 ;  ante,  261,  n.  (i). 
the  bill  flicd,  and  the  injuncclon  prayed 
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brace  tiiese  important  Bubjects  was  ooce  seTcrely  felt  in  the  Oer- 
man  ccwfederacy,  aod  disorder,  license,  and  dewlatioD  reigned 
in  that  uotiappy  oountry,  until  the  establishment  of  the  im- 
perial chamber  by  the  Emperor  Mazimiliaa,  near  the  close  of 
the  fi£teenth  centory ;  and  that  jorisdiction  was  a£terwacdB 
the  great  source  of  osder  and  txanquillity  in  the  Germanic 
body.  (6) 

The  judicial  power,  as  it  originally  stood,  extended  to  suits 

prosecuted  t^aintt  one  of  the  United  States  by  citizens  of  anotJter 

state,  01  by  citizens  or  subjects  of  any  foreign  state ;  but  the  states 

were  not  willing  to  submit  to  be  arraigned  as  defendants 

*  297  before  the  federal  courts,  at  the  instance  *  o£  private  pei^ 

sons,  be  the  cause  of  action  what  it  might.  The  dedsioo  of 
tix6  Supreme  Court  of  the  United  States,  in  the  case  of  Chitholm 
T.  Ths  State  of  Georgia,  (a)  decided  in  1798,  in  which  it  was 
adjudged  that  a  state  was  suable  by  citizens  of  another  state,  gave 
much  dissatisfaction,  and  the  legislature  of  Geoigia  carried  their 
opposition  to  aa  open  defiance  of  the  judicial  authority.  The 
inexpediency  of  the  power  appeared  so  great,  that  Congress,  in 
1794,  proposed  to  the  states  an  amendment  to  that  part  of  the 
Constitution,  and  it  was  subsequently  amended  in  this  particular, 
under  the  provision  in  tlie  fifth  article.  It  was  declared  by  the 
amendment,  (i)  that  the  judicial  power  of  the  United  States 
should  not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state,  (c)  The  inhibition  applies  only  to  citizens  or  subjeots,  and 
does  not  extend  to  suits  by  a  state,  or  by  foreign  states  or 
powers.  (cI)  They  retain  the  capacity  to  sue  a  state  aa  it  was 
originaUy  granted  by  the  Constitution ;  and  the  Supreme  Court 

<t)  BobertMD'*  Chariet  V. !.  183, 89^  SOT. 

(a)  S  Dkllu,  41S. 

(b)  Amendmenta,  Mt.  11. 

(e)  Ai  the  United  States  hsre  no  ezutence.u  a  potlUcalldekl  being,  except  under 
the  orpiitintioD  of  the  Conitltatlon  and  Uwi  of  the  United  StatM,  It  ii  anumed  m  a 
principle  flowing  from  the  nrereigatj  of  the  United  States,  that  the  offlcen  of  the 
ROTemmeiit  are  not  inbject  to  initt  tor  act*  in  the  regular  diicharge  of  thdr  oSdal 
dntlei.    Opinion!  of  the  Attorneji-Qeneral,  i.  4&7. 

id)  The  Cherokee  NadoTi  e.  Georgia,  G  Peters,  1 ;  Hew  Jeney  n.  New  York,  tb. 
384.    A  aiandamut  U  a  m'l  within  the  meaningof  the  Ckinititntlon,  forltitalldgaticm 
of  a  right  in  a  court  of  Jnallce,  teeking  a  deciiion.    Weaton  t.  dtj  Conndl  ot 
CharleatoD,  2  Petert,  449 ;  Holmes  v.  Jenniion,  14  Id.  664. 
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bu  original  juriadiotioD  is  th«  case  of  suits  by  a  ibrtign  state 
•gainst  ooe  of  the  memben  of  the  Unkm.  (£}  ^ 

<<]  n^,J.,andCMhing,J^lnaiibolms.6tatoof  GanclNSDftUM,4ie:  Tlut 
*  fordgn  prinoe  or  aUle  maj'  ine  in  our  awn  u  wall  a*  In  the  Englith  court*  of  law 
•nd  equity,  we  King  of  Bfia  r.  Oliver,  1  Pet«r«  C.  C.  STS;  The  Cobiid>iAn  OoTcni- 
loent  V.  BothKhild,  1  Sim.  IM;  Eing  of  8p»tn  c  Uaclwda,  i  Rbh.  288;  1  Dow, 
P.  C.  X.  ■■  13G,  1.  C  Mo  direct  tnit  cu  be  maintained  againet  the  Uniltd  £tatM. 
wttbonttbeanthorilf  of  anactof  CoDgKaa,norcaBafi7diroctjndfineat  be  awarded 
Bg)diift  tbon ior CCMti.  llaidiall,C.  J.,  tnCoheiM  n.  Tirgtnia,6  Wlwat(m,411,  412; 
United  State*  v.ClaAe,  8  Pelen,  4U;  United  Staid  v.  Batner.  Dirt.  C.  Mary- 
land. S  Ball,  L.  J.  128;  United 8taMa*.W(lU,SWMh.ltnj  Op.  AtL-Oen.  IL  067, 

*  Aa  to  tbe  word"fiiIt,"*ea  Ex  porta  iftrnn^fla  raimnt  inn.  If  rtnnmi.  tn  mtrilti 

llUMgan,  4  Wall,  %  lis  ><  t^.;  ^Mt,  Sifl^  acUwdichoDlyTiolale  hi*  political  pri*i- 

S.  1.  lecea,  Kouoth'*  Cue,  tupra;  and  he  can- 

A  foreign  (orereigii  jamj  me  to  pi»  not  be  Mied  ia  England  for  an  act  done 
TMitlnJBTj  to  property  of  liimielf  or  hi*  in  Ilia  torereign  character  in  hit  own 
aobjecti.  On  thia  ground  Kounth  wai  oonntry,  Duke  of  BniD*wick  v.  King  of 
«nJDlned  at  tbe  aolt  nf  tlie  Bmpaoc  of  BanoTer, SU.L.  CI;  GUdatooev.Otto- 
Aoauia  from  making  note*  pniportlng  to  nan  Bank,  1  H.&H.GDG1.  Compare  fnf 
be  receivable  a*  money  In  Hnngaiy,  and  thw,  Smilli  v.  Wegndin,  L.  S.  8  Bq. 
to  be  gnaraoleed  bj  that  iUte,  alUwngli  199 ;  Qiadatooe  *.  Jf  nninii  Bey,  IE.* 
they  were  not  Imiiatloaa  of  any  Dole*  JL  496;  Penn.  I«w  J.  Dec.  IStT,  p.  97.  x> 
then  current.  Emperorot  Aiutriav.  Day  Ai  to  ioila  to  which  a  (tale  i«  a  par^, 
AEoaMith,8DeQ.,f.&J.2IT.  See  Hul-  aee  p  400 and  note*, 
lett  V.  King  of  Spain,  1  Dow  ft  C.  169;  It  1*  not  unoommon  tn  nwdem  tinMI 
United  Stale*  v.  Prioleau,  2  H.  ft  M.  &&0.  for  eoTerelgn  power*  to  allow  proceedingl 
And  a  foreign  rqinhlit^  wliich  ha*  been  agaiiMt  tlienuelTee  In  tbeir  own  conrta. 
ncogoizeA  by  a  govenunent,  may  ine  ia  BntintliealMeBoeof  (tatnteitlKoldpilD- 
the  court*  of  the  latter  in  iti  own  nam^  cipie  liaa  been  held  ^tplicable  to  the 
and  without  Joining  any  party  a*  plalnHd  United  Slalea.  HiU  v.  United  Statei,  0 
who  can  be  compelled  10  give  diacovery.  How.  386;  United  StatM  v.  McLemor^ 
United  State*  of  Anterica  v.  Wagner,  L.  4  How.286;  TheKren,  7  Wall.  Ua,  164; 
B.  2  Ch.  683;  Bepublic  of  Mexico  v.  De  Caae  «.  Terrell,  11  WaU.  VtO;:^  iii.  ITI, 
ArangoU,  6  Dner,  034.    Bnt  a  foreign  n.  1.    And  a  atate  may  withdraw  it*  con- 

xi  Snita  may  be  maintained  by  for-  property  in  tlie  JuriedicUon  of  the  court, 

eign  toverelgn*   in   the  United   Statea  on  which  bolb  plaintlif  and  the  foreign 

cenrta  wbereTcr  th«y  have  a  came  of  eoverelgn  faa*e  dilna.     Strooaberg  r. 

action  of  a  dvil  natnre.    The  Sapphire,  Cotta  IUca,44  L.  T.  IM.    Tbe  property 

11  Wall  104.    See  f nrther,  BepnUle  of  of  a  foreign  sovereign  Is  aUo  exempt  from 

Pemv.  WeqBelln,90L.R.Eq.  140;Coata  nolertatlon,    with    certain    exception*. 

Bica  V.  Erlanger,  1  Ch.  D.  ITL  Vavaweur  v.  Krapp,  0  Ch.  D.  861 ;  The 

In  general,  a  eOTcrdgn  cannot  be  raed  Cbarkleh,  42  I>.  J.  A(bn.  IT. 
ia  the  court*  of  a  foreign  jnrltdlctlon ;  but        z*  Can  v.  United  State*,  98  U.  S.  488 ; 

If  the  aoveicign  ane*  in  inch  ranrt*,  A«  United  State*  d.  Lee,  106  U.  S.  196.    In 

defendant   may  JUe   a  comiterdalm  or  thi*  last  ca*e,  it  i«  held,  tn  an  elaborate 

Mtoft.     And    inch   eovereign   may  be  opIntcD  by  Mr.  Jmtioe  MiUer,  that  an 

Joined  a*  defendant  In  a  *ait  to  obtain  action  of  ejectmeot  will  tie  agatntt  offl- 
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With  these  general  remarks  on  the  constitutional  principles 
of  the  judiciary  department  and  the  objects  of  its  authority,  we 

96S.  But  if  ma  action  be  brought  bj  the  United  Sutci  to  recover  money  Id  Ibe  luutib 
of  ft  party,  i»  may,  by  my  of  defence,  let  op  any  legal  or  equitable  claim  be  baa 
agalnet  the  Dniled  Stales,  and  need  not,  in  aocfa  caae,  be  tamed  raund  to  aa  i^pU- 
caUim  to  CongreN.  Act  of  Congreai,  March  3,  ITS7,  e.  74,  aec.  8,  4 ;  Doited 
Statea  «.  TnikiM,  6  Wheaton,  1S6,  148 ;  Walton  n.  United  Statci,  D  WheaUm,  051 ; 
United  SUtea  n.  Macdanlel,  T  Pelera,  16;  United  State*  v.  Blnggold,  8  Pelen,  16S; 
United  State*  c.  Clarke,  lb.  486;  United  State*  c.  Bobevtn,  9  Peter*,  319;  Same  b. 
Hawkina,  10  Peten,  126 ;  Same  n.  Bank  of  the  Metropolla,  1&  Peten,  STT.  In  the 
caae  of  Ilka  late  Bank  of  the  United  State*,  who  d^med  damage*  by  way  of  tetoff 

■eut  after  a  n^t  ha*  been  be^nn  again*t  and  it  cannot  qosllfy  Iti  ]nri*diclloii  bj 
It  Been  v.  Arkaniaa,  SO  How.  ^T.  mle*.  Clyde  v.  United  State*,  18  WalL 
Court  of  Ciaimt.  —  I%  waa  not  nntil  38.  The  act  of  1868,  {  2,  proTide*  that 
1856  that  atep*  were  taken  to  remedy  thli  petitloni,  &&,  for  the  taUafaction  of  anch 
failure  of  justice,  and  the  act  of  Feb.  S4  private  claim*  againat  the  govemmetit 
(to  U.  S.  St.  at  Ii.  613,  c.  112)  estab-  *ball  be  trmnunltted  to  the  court  nnle**  It 
liahed  B  court  for  the  InTeatigatloD  of  oa>-  Is  otherwise  reaolTed  by  the  bonae  in 
talo  claim*  againat  the  United  State*,  which  Otej  ate  presented.  Section  8 
Thia  board,  bowcTer,  had  no  power  to  giTeiadditioaal  Jurlsdiotlonof  aJlset-ofb, 
render  final  Judgment*,  or  to  do  more  cannteiM:lun]a,&c.,on thepartofthegor- 
than  to  malra  a  favorable  or  adverse  re-  emment  agalntt  tlie  claimant,  and  the 
port  to  Congress.  And  it  was  only  by  court  may  give  Jadgment  in  favor  of  the 
the  act  of  Hardi  S,  1868  (12  D.  8.  8t  at  government  for  the  balance  found  doe  to 
L.  c  92,  p.  765),  that  It  became  an  inde-  It,  If  any.  x*  ItmaybementioDed  that  the 
pendent  court.  It  still  has  the  Jartadio-  rale  is  otherwise  when  the  United  Statea 
tion  given  by  the  earlier  statute  over  all  is  plaintlS ;  for  under  the  aUtutea  allow- 
ctaima  founded  upon  any  law  of  Congress,  log  aset-oSin  that  cas«,iKi  Judgment  can 
or  upon  any  regulation  of  an  executive  be  rendered  againat  the  government,  al- 
department,  or  upon  any  contract,  ex-  thongh  a  balance  be  shown  in  the  def end- 
press  or  implied,  with  the  government  of  ant's  favor.  United  State*  c.  Ecktord, 
the  United  State*,  which  may  be  ang-  6  Wall.  484  (citing  De  Groot  v.  United 
geated  to  it  by  a  petition  filed  therein  ;  Statea,  6  WaU.  419,  433) ;  Watklnt  v. 
andalaoaUclaim*  which  may  be  referred  United  State*,  0  WalL  760. 
to  said  court  by  either  bonie  of  Congrees;  The    Joriadiction    of    the    court    li 


cers  of  the  government  in  possesaion  of  ■>.  Hillw,  19  W.  Ta.  406.    The  cotwent 

property  used  for  public  purpoeea,  and  moat  ha  by  the  leglaUUire.    Ooldamidi 

held  only  for  the  United    Statea,  and  r.  Bevenne  Cutter,  6  Oreg.   26a     Th« 

lience  that  the  court  had  Jurlsdictioa  to  immunit?  may   be  waived.     Cladc   v. 

determine  the  validiQrof  the  title  of  the  Barnard,  2  Supr.  Ct  Bep.  878. 

United   State*.     An  aqually  elaborate  x*  See   AUen   c.   United   Statea,    17 

dlaseadng  oplnitm  was  delivered  by  Hr.  Wall.  207.      The  provision  ia  not  ren> 

Justice  Gray,  and  concurred  in  by  Jn>-  doed  void  by  the  teventh  amendment  to 

tice*  Wood*    and  Bradley,  and  Waite,  the  Constltntlon.     McElrath  e.   United 

0.  J.,  holing  tliat  the  court  had  no  such  States,  102  U.  8.  tie. 
jnrisdictkai.    Chetapcake,  Ac.,  B.  &  Co. 
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proceed  to  &  particular  examination  of  tlie  several  courts  of  the 
United  States,  as  oid&ined  by  law. 

on  k  proteBtcd  bill  drkwD  by  the  United  SUtei,  the  Attomej-Oeneral,  in  an  eUbonite 
official  opinion,  held  that  the  let-off  contd  not  be  allowed  in  a  init  by  the  United 
Sutei  agidnat  the  bank,  for  dlTidenda  dne  the  United  States,  and  withheld.  Op. 
Att.-Oen.  ii.  904, 082.  But  in  the  «aine  case  of  the  Bank  of  the  United  Btates  o.  The 
United  States,  in2  How.  Til,  the  United  SUtet  sued  the  bank  for  dividends  withheld ; 
and  ttie  bank,  by  way  of  set-off,  claimed  15  per  cent  damagea,  under  tiie  law  of  Msiy- 
laod  (which  on  this  point  wm  the  law  at  the  city  of  Washington),  on  a  protested  bill 
drawn  by  the  government  of  the  TTnlted  State*  on  France,  and  taken  by  the  bank  a* 
flnt  indoitee,  and  pteienled  at  Paris  for  payment,  and  protested  for  non-payment, 

extended  to  claims  of  ownen  of  property  nna  laws  are  CMiflned  to  the  remedies 
abandoned  or  captured  dnring  the  rebel-  which  those  itatutee  fnrniah.  Nichols  r. 
lion,  by  act  of  March  12,  IBSS  (12  U.  8.  United  States,  7  WalL  122. 
St.  at  L.  c.  120,  p.  820}.  It  has  been  When  sec.14  of  the  act  of  1863  waa  in 
thought  to  be  excLiulve.  Elgee  b.  Lovell,  force,  it  was  construed  to  give  the  Secie- 
1  Woolw.  102,  117.  Compare  Hail  Co.  v.  tary  of  the  Treainiy  power  to  rerl«e  all 
Flanden,  12  Wall.  180, 136.  And  held  not  the  decUlons  of  the  Court  of  Claims  re- 
to  be  subject  to  appeal  by  the  claimant,  qniring  payment  of  money.  This  was 
Pai^nd's  Appeal,  4  Ct.  of  a.  MB.  It  held  to  take  away  the  judicial  charactw 
is  Dot  to  Include  claims  growing  out  of  of  the  court,  and  to  make  an  appeal  to 
deatmotlonorappropriatloDof,ordamage  the  Sapreme  Court  of  the  United  State* 
to,  iffoper^  by  the  army  or  navy  during  ImpossiUe.  i'ost,  S26,  n.  1 ;  Gordon  e. 
the  war.  July  4, 18U  (ISU.  S.  St.  at  L.  United  States,  1  Nott  &  H.  zxxiU,  note, 
c.  240,  p.  881);  filer  o.  United  Stales,  2  WalL  661.  The  section  was  repealed 
e  Waa  46;  United  Sutes  o.  Bnasell.  13  after  the  rendering  of  the  above  decision, 
WaU.e2B;PnghD.UiiitedSUtee,lb.6S8;  by  the  act  of  Blarch  17, IsaO,  14  U.  S.  St. 
United  States  ■>.  Kimball,  ib.  6811.  The  at  L.  9,  and  a  claimant  has  now  an  ap- 
Snpreme  Court  has  determined  that  the  peal  as  of  right  when  the  aniotiDt  In  con- 
Court  of  Claims  has  not  Jurisdiction  of  troversy  exceeds  98,000.  United  Statesf. 
claims  against  the  government  founded  Adams,  8  WalL  101;  Ex  parte  Zellacr, 
in  fact  on  the  unauthorized  torts  of  It*  0  Wall.  244. 

agents,  although  in  form  on  an  implied         An  appeal  Is  given  on  behalf  of  the 

contract    Oibboni  t>.   United   States,  8  United  State*  from  all  final  Jadgment* 

Wall.  209.  X*    Nor  of  suit*  founded  on  adverse  to  the  United  States.     Act  of 

merely  equitable  consideration*.    Bonner  Jane  26, 1868,  16  U.  S.  St.  at  L.  c.  71,  p. 

V.  United  Stales,  9  Wall.  1S6.    Persons  76,  f  1. 
complaining  of  exactions  under  the  reve-         Only  anch  aliens  a*  are  dtiieu*  or 

X*  Langford  v.  United  States,  101  U.  S.  doe*  not  extend  to  cl^nu  under  treatle*. 

841.    But  where  the  suit  is  to  recover  ExparU  Atocha,17  WaU  489;  Langford 

money  which  the  United  State*  haa  ob-  e.  United  Sutea,  12  Ct.  of  CL  838.    See 

bdned  by  fnind  of  its  agenia,  the  court  Enote  n.  United  State*,  96  U.  S.  149, 166. 

has  }uTi*dictk>n.    United  State*  v.  State  See  farther,  a*  to  claims  under  revenue 

Bank,  96  U.  8.  80 ;  Boughton  v.  United  laws,  United  States  v.  Kaufman,  90  U.  8. 

State*.  12  Ct  of  CL  SSO.    A*  to  It*  cqui-  667;  a.  o.  II  CL  of  a.  069;   Campbell 

Uble  jurisdiction,  see  Bnrke  v.  United  v.  United  Bute*,  12  Ct.  of  CI.  470  (  Bam- 

Stote*.  18  Ct  of  01,231.   The  Jurisdiction  *ey  v.  United  Sutes,  14  Id,  367. 
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*  298        3.  JlniWIletlon  of  Um  Snprvma  Coatt.  —  *  The  SupKDlfl 

Ck>uTt  was  instituted  by  the  Constitutioii,  which  ordained 

■ad  taken  ap  'by  %  bMiIdng-hoiue  fn  Faria,  npnt  prolat,  far  the  honor  of  the  Bank  of 
the  United  9latea,  whioh  waa  the  flnt  indoraer.  It  iraa  held,  bj  a  majority  of  ttte- 
court,  that  the  bulk,  on  latltfying  the  banking-hoiue  in  Farii,  became  the  lawfnf 
holder  □(  the  bill,  and  a<  «nch  bolder  entitled  to  the  damages  bj  way  of  aetroif  againat 
the  United  Statat  a*  drawer.  In  like  mannv  aa  any  indiTldnal  holder  of  a  proteated  bill 
wonld  be.  Ur.  Cb.  J.  Taney,  who  waa  the  Attorney-General  that  gave  the  opinion 
alluded  to  in  the  former  part  of  tbif  note,  added  a  new  opinion  founded  on  the  tpedal 
drcumatancea  of  the  CAie,  agaLut  the  allowance  of  the  let-off,  deny  log  that  the  United 
8l«tea  were  bound,  either  in  law  or  equity,  to  pay,  or  the  bank  oititled  to  claim,  tti» 
contested  damagei.  Independent  of  an;  tbiog  special  in  the  cB«e,  the  general  doctiina 
of  the  dectgton  waa  loDud  and  tmqueatlanable,  To  entitle  the  party  to  bi*  «et-oS, 
his  claim  mnat  have  been  preTioualy  tubmltted  to  the  accounting  offlcera  of  the 
treaaoTf  and  been  dlMllowed,  or  he  must  reaaonably  account  for  the  omiuion.  See 
sec.  8  and  4  of  the  act  aforeiaid.  In  the  caie  Ex  parte  Madiazio,  7  Petera.  827,  a 
tabject  of  the  King  of  Spain  filed  a  libel  in  the  admiraitg  againit  the  BiaU  e/Gtergia, 
alleging  that  the  atate  wat  in  posaeaaion  of  moneyi,  being  the  proceeds  of  certain 
property  belon^ng  to  him,  and  claiming  a  right  to  institute  a  suit  in  the  admiralty 
for  the  lame,  and  that  the  11th  amendment  to  the  Conidtntfon  of  the  United  Btstea 
did  not  take  away  the  jnriadiction  of  the  coaria  of  the  United  Btatea  in  soiti  fat 
adntiralbf  againit  a  atato.  Bat  on  appeal  from  the  decree  of  the  Cinmlt  Conrt,  sua- 
talning  the  Ubel,  to  the  Supreme  Court  of  the  Dnlt«d  States,  it  was  held  that  Ae 
proceeding  in  question  wm  a  mere  ptrmmd  loit  agmloM  astate,  to  reeorer  propert^r 
in  itt  poasetelon  ;  and  that  a  prirate  penon  could  not  CMnmence  nich  a  suit ;  tmd 
that  it  was  not  a  case  aliere  tfu  prvparlg  wom  in  tka  eitMta<fy  of  a  eamt  nf  admircdtji,  or 
bnmgkt  within  iti  jurUdiclvm,  and  in  peuaaion  of  cmg  priaata  ptrteH.  The  Jnliadicdon: 
would  seem  to  hare  been  impUedt;  admitted  in  tile  latter  case.  A  state  cannot  be 
ined  in  ita  own  conrti  without  its  consent.  Michigan  State  Bank  v.  Baatingi, 
Walker,  Ch.  (Mich. )  9.  This  is  an  attrlbote  of  S0TereigQt7  and  of  iiui*en«l  hiw.  But 
a  foreign  lOTereign  may  rolontaril;  become  a  par^  to  a  suit  in  tlie tribunals  of  anotbtx 
country,  and  have  his  lights  aiaerted  and  enforced.  And  it  waa  declared  in  the  caaa 
of  The  Exchange,  7  Cranch,  116,  that  all  peraons  and  property  witliin  the  terriloriai 
Jurisdiction  of  any  sovereign  were  amenable  to  the  local  Juriadictlon,  with  such  exceih 
tions  only  as  common  usage  and  public  policy  bad  allowed.  The  result  is,  (I.)- 
That  no  citisen  of  any  of  the  United  States,  or  subject  of  a  foreign  state,  can  sue  a 
state.  (2.)  TbataforeignstaCemaysaeoneof  the  United  States  before  the  Supreme 
Conrt  of  the  United  States,  and  there  only.  (3.)  That  the  United  States  cannot  be 
sued.  (4.)  That  the  United  States  may  sneastate,  and  periiape  they  may,  as  a  bona 
,fid»  attignt*  at  an  individual  creditor  of  a  state,  and  perhaps  an  individual  state,  or 
a  foreign  state,  ai  inch  assignee,  may  do  it.    See  Hamilton's  Report  onFublic  Credit, 

inbjecti  of  a  government  which  accords  to  from  suing  by  thli  act.  United  States  o. 

ddiena  of  the  United  States  the  right  to  O'Eeefe,   11  Wall.  178 ;  nor  a  Frasalan, 

proaecnteclaimsagainststtctigorenmient  Brown's  Caw,  6  CL  of  CI.  671;  nor  » 

In  itp  courts  can  me  in  the  Conrt  of  ClaiitM  French,  Bothschlid's  Case,  d  Ct.  of  CI. 

under  the  abandoned  and  captured  prop-  aHj  nor  a  Spanish,  Molina's  Case,  S  Ct 

erty  acts  before  mentioned.    Act  of  July  of  CL  SaO ;  nor  a  Swiss,  Lobiiger's  Cm*. 

21,  ISaS,  c  27e,  S  2,  16  D.  S.  St.  at  L.  6  Ct  of  CI.  087. 
213.    A  British  snbject  li  not  prerented 
[884] 
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that  *'  the  judicial  power  of  the  UQitod  States  should  be  vestsd 
in  one  Supreme  Goort,  and  in  such  inferior  courts  as  Congress 
might  from  time  to  time  ordain  and  establish."  (a)  But  it 
received  its  present  organization  from  CoDgress,  for  the  Consti- 
tution had  only  declared,  in  general  terms,  titat  there  should  be 
a  Sujn«me  Court,  with  certain  or^nal  and  appellate  powers. 
It  conaists  of  a  chief  jostice  and  eight  associate  justices,  any  five 
of  whom  make  a  quorum  ;  and  it  holds  one  term  annually,  at  the 
seat  of  govenimeDt,  commencing  on  the  first  Monday  in  Decem- 
ber, and  continued  at  discretion.  (&)  But  though  fire  of  the 
judges  are  requisite  for  business  in  general,  yet  auy  one  or  more 
of  them  may  make  all  Qecessary  orders  in  a  suit,  preparatory  to 
the  hearing  or  trial,  and  continue  the  court  from  day  to  day,  in 
the  absence  of  a  quorum ;  and  the  judge  of  the  fourth  circuit 
attends  at  the  city  of  Washington,  on  the  first  Monday  of  August, 
annually,  for  interlocutory  matters. 

The  Supreme  Court  has  ezclusiTe  jurisdiction  of  all  controver- 
sies  of  a  civil  nature,  where  a  state  is  a  party,'  except  between 
a  state  as  defendaTtt  and  its  citizens ;  and  except,  also,  between  a 
state  as  defendant,  and  citizens  of  other  states  or  alieus,  in  which 
cases  It  has  no  jurisdiction  ;  but  in  all  these  cases  where  a  state 
is  plaintiff,  it  has  original  but  not  exclusive  jurisdiction.  It  has, 
also,  exclusively,  all  such  jurisdiction  of  suits,  or  proceedings 
against  ambassadors,  or  other  public  ministers,  or  their  domestics, 
or  domestic  servants,  as  a  court  of  law  can  have  or  exercise,  con- 
sistently with  the  law  of  nations ;  and  original  but  not  exclusive 
jurisdiction  of  all  suits  brought  by  ambassadors  or  other  public 
ministers,  or  in  which  a  consul  or  vice-consul  shall  be  a  party,  (c)^ 
The  Supreme  Court  was  also  clothed  by  the  Constitution  (<j) 
*'with  appellate  jurisdiction,  both  as  to  law  and  fact, 
*  with  such  exceptions  and  under  such  regulations  as  *  299 
Congress  should  make ; "  and,  by  the  Judiciary  Act  of 

1790,  p.  9.  Thii  lut  point  is  without  any  Judicial  iupport  Duit  I  am  avare  of;  and 
It  may  be  qneiticuwd  how  far  volanuty  aHlgnnieDtt,  made  and  accepted  for  the  sake 
of  the  remedy,  would  b«  aTailable. 

(a)  Art.  8,  «w.  1. 

(b)  AcUofCongreta  of  April  29, 1802;  Febmar?  24, 1807,  ko.5;  May  4, 1826; 
Jaiiui7  21, 1629  [c  12];  March  S,  1837,  c.  31i  aod  of  ITtli  June,  IBM,  c  96. 

(e|  Act  of  CoDgreM,  September  24, 1789,  wc.  13. 
\d)  Art.  8,  MC.  2. 

1  PmI,  S23,  D.  1.  *  fW,  814,  and  note. 
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1789,  appeals  lie  to  this  court  horn  the  drouit  courts,  and  &e 
courts  of  the  several  states.  Final  judgments  and  decrees,  in 
civil  actions  and  suits  in  equity,  in  the  circuit  courts  of  the  United 
States,  whether  brought  there  by  original  process,  or  remoyed 
there  from  the  state  courts,  or  by  appeal  from  the  district  courts, 
in  cases  where  the  matter  in  dispute  exceeds  two  thousand  del* 
lars,  SEclusire  of  costs,  may  be  re-examined  by  writ  of  error,  and 
reyereed  or  affirmed,  in  the  Supreme  Court  (a)'y*    Final  judg- 

(a)  Act  of  CoogKSi  of  September  21,  ITSQ,  tec  22.  Id  the  CMn  of  Gordon  r. 
Ogden,  and  Smith  d.  Honey,  3  Peten,  33, 469,  it  wm  decided,  th&t  whaterer  maj 
hare  been  the  kmonnt  claimed  by  the  plaiodfT  io  the  court  below,  U  the  judgment  in 
till  fiiTor  be  leM  than  92,000,  and  the  writof  error  hai  been  med  oathyQiede/atdaiit 
below,  the  court  haa  not  jurisdiction ;  bat  If  the  writ  of  error  be  brought  by  the  plain- 
tiff  below,  and  the  amount  claimed  in  bia  declaration  exceeded  92,000,  the  court  has 
joritdictloo,  beCBiue,  if  the  judgment  be  reTened,  he  maj  recoTer  what  he  claimi. 
f  Enapp  V.  Banki,  2  How.  TS ;  Bennett  n.  Butterworth,  6  How.  121.] 

I  BmiaBiifDKiMntofCiivmt  (7«Brti. —  fiomthePreaideDtaruiyictof  Congrew, 

A  Jodgment  of  the  Circuit  Conrt  maybe  aach«nit,&c.,fakTing  been  removed  to  the 

reviewed  withont  regard  to  the  *um  in  Cuvnit  Court.    Act  of  March  3,  1863,  c. 

dlspnte  In  dvil  actioni  brought  bj  the  61,  S  6,  12  U.  8.  St  at  L.  767.     See  303, 

United  State*  for  the  enforcement  of  tlie  n.  1.    Or  in  qnettloiit  of  law,  nnder  the 

revenue  laws,  or  the  collection  of  duties  Civil  Right*  Bill  of  April  9,  1SS8l    The 

on  merchandiM  imported.    Act  of  May  Ea-EIuz  Act  of  April  20, 1871,  c  22,  j  1, 

31,  IB44.    See  United  Stales  v.  Carr,  8  17   0.  S.  St.  at  L.  IS,  givei  the  lame 

How.  1.    Or  in  any  case  under  the  copy-  rights  of  appenl,  La.,  a*  the  C3tII  Rigfati 

right  or  patent  laws.    Act  of  July  8,  fitU.    But  nnder  the  Buiknqtt  Act  of 

1870,  16  U.  S.  St.  at  L.  168,  c,  230,  %%  60,  March  2, 1867,  f  Q,  the  matto'  in  dilute 

107 ;  PhUips  v.  Nock,  13  Watt.  IBG.     Or  moit  exceed  82,000. 
in  any  civil  action  against  a  collector  or         Aa  to  the  mode  in  wMch  a  criminal 

other  officer  of  the  revenue  for  official  cue  can  be  taken  from  the  Circuit  to  the 

acta  or  money  exacted  by  him  and  paid  Supreme  Conrt,  *ee  836,  n.  2.    Ex  partt 

into  the  United  State*  treasury.    Actof  Gordon,  1  Blac^,  608.  Aa  to  Aoiea*  rorpu, 

Haich  27, 1808.  c.  81, 16  U.  8.  St.  at  L.  cee  301,  n.  1. 

41.    Ot  in  any  eult  or  proaecution,  civil         BeBiaoo/Ikcinant  o/mlitr  Uitiled  Slala 

or  criminal,  commenced  in  a  *tate  conrt,  Coaru. — See,  as  to  appeals  from  the  Conrt 

for  any  wrongdone  or  act  omitted  daring  of  Claims,  ante,  2B7,  n.  1. 
the  rebellion  nndor  color  of  any  anthority         Writ*  of  error  and  appeal*  from  the 

yi  By  statute  of  Feb.  16, 1876  (18  SL  elusive.  The  Abbotsfon].9B  U.  S.440; 
at  L.  316),  It  is  provided  that  the  circnit  The  Benefactor,  102  U.  8.  211. 
courts  tilting  In  admiralty  shall  make  Sep-  By  the  same  statute,  the  amount 
arateflndiogson  thelawandon  tbefacts,  necessaiyln  any  case  to  give  aright  to 
and  the  right  of  trial  by  jury  npon  the  have  the  action  of  the  Circuit  Court  re- 
facts  ia  given.  Since  the  passage  of  thi*  viewed  Is  increased  from  (2,000  to  16,000. 
act  tlie  Supreme  Conrt  has  treated  the  Id  estimating  the  amount  necessary  to 
findings  of  fact  in  the  lower  court  aa  con-  give  the  Supreme  Conrt  jurisdiction  on 
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menta  anil  decreea  io  the  circuit  courts,  id  cases  of  admiralty  aod 
maritime  jariadictioD,  and  of  prize  or  do  prize,  where  the  matter 
in  dispute  exceeds  two  tjiousand  dolkrs,  exolouve  of  costs,  loay 
be  reviewed  od  appeal  iD  the  Supreme  Court ;  (&)  aDd  in  adoiiralty 

(i)  Though  teuDen  may  me  Jotntlj  for  wkgei  in  the  admiralty,  under  ihlppiiig 
HticlM  for  the  wmeTojage,  their  contTacti  are  treated  m  digtinct;  and  thoagh 
HTeral  claim)  of  tliia  detcrlption,  contained  Id  one  init,  amount  In  tbe  aggregate  to 

final  dediioni  of  the  inpreme  conrti  of  price  eanaea  lie  directly  to  the  Supreme 
tbe  terriloriei  in  like  tnanneT  ai  titxa  the  Conrt,  when  tbe  amonnC  in  controversy 
drcidt  coDfta,  are  given  by  the  acta  excoeds  SS,000,  and  in  other  caiei  when 
orgtniilnK  the  tenrltoriee.  fYeelMm  v.  the  judge  certifln  that  aqneatiui  of  gen- 
Smith.  3  Wall.  160.  And  see  act  of  June  eral  importance  li  inTolred.  Act  of  June 
12,  1B6B,  J  18.  So  from  the  Supieme  SO,  1881,  c.  174,  }  IS,  13  U.  a  St.  at  L. 
Court  of  the  Ditttjct  of  Cotnmbia.  Act  306.  See  The  Alicia,  T  Wall.  571. 
of  March  3, 1863, 1 11.  See  Campbell  n.  The  United  State*  may  take  appeal*. 
Bead,  i  Wall.  196;  Brown  v.  Wiley,  i  tx.,  to  the  United  Stale*  Supi«me  and 
Wall.  16&;  Oamett  v.  United  Sute*.  11  Circnit Conrt*  without  pving aecurity  for 
Wall.  266  i  Ex  parlt  De  Groot,  6  WalL  coata.  AcU  of  Feb.  21,  1868,  c.  GO.  12 
407.  x>  St.  at  L  667;  July  27,  1868,  c.  256,  16 

See,  a«  to  what  are  final  Judgment*,  St.  at  L.  220.    Ai  to  time  within  which 

fwtf,  816,  n.  1.  writ*  of  error  and  appeaU  mott  be  taken. 

Appeal*  from  the  diitrkt  conrt*  in  aee  act  of  Jnne  1, 1872,  {  3. 


appckl,  dittinrt  judgment*  in  favor  of  conttiratlonal.    Tbe  Civil  Kghta  Caaei, 

difteient  plaindfla  cannot  be  added  to-  100  U.  8.  3. 

getber.    Ex  parlt  Baltimore  ft  Ohio  R.  The  Snprane  Conrt  review*  proceed- 

Co.,  106  U.  a  6,  and  cm«*  cited  i   The  ing*  of  inferior  United  State*  court*  on 

Connemat*,  103  U.  8.  T64.    See  further,  habmt  earpat  to  the  extent  only  of  detei^ 

Town  of    Elgin  t>.   Manhall,    1   Supr.  mining  whether  aach  canrti  had  jnriidic- 

Ct.   Rep.  484;    Whltiitt   v.  R.  B.   Co.,  don.    £i  parte  CftHI,  106  U.  S.  621 ;  Ex 

108  U.   8.   770.      Ai   to   the   power  of  parte  Mason,  106  U.  S.  096;  £z;>(in«  Vii^ 

the  Supreme  Court  to  review  deciiiona  ginia,  100  U.  8.  339 ;   Ex  parte  Lange, 

of  the  Circait  Court  on  queationa  of  fact  18  Wall.  103;  Ex  parte  Parka,  08  U.  S. 

wber«  there   ha«   been   a  waiver  of  a  18 ;  /n  n  Stupp,  12  Blatchf.  501. 
Jmy  trial,  tee  Boogher  v.  In*.  Co.,  108         i'  By  •tatute  of  April  7, 1874  (18  St 

U.  8.  90;  Saperviaorf  c.  Kennicott,  ib.  at  L.27), the  appellate  Jurladictionof  the 

664.  Supreme  Court  over  territorial  court*  la  to 

By  itatnte  of  March  S,  1876  (18  St.  at  be  exerciaed  by  writ  of  error  where  there 

Ii.  470),  a  right  of  review  by  the  Supreme  waa  a  trial  by  jury,  and  by  appeal  where 

Court  ia  given  in  caie  of  an  order  of  the  there  waa  none.     Hecht  r.  Boughton,  106 

Circuit  Court  diimiaaing  a  anit  for  want  of  U.  S.  236.    By  act  of  Feb.  25, 1879  (20  St. 

Jtiricdletion,  or  remanding  a  tnlt  which  at  L.  320),  the  amount  neceasary  to  give 

ha*  be«i  removed  from  a  atate  conrL  Supreme  Courtarlghttoreviewdeciaiona 

Ayerac.  Chicago,  101  n.  8. 184.  Aright  of  SnpremeCourtof  Dlitrictof  Columbia 

of  review  was  given  in  all  eaae*  nnder  ia  increaicd  from  $2,000  to  S2,600,  and 

tte  Ovil  Righti  Act  (18  St.  at  L.  336);  thiinppliedtncaae*  then  pending.   Denni- 

InU  tbe  act  Itaelf  haa  be^  declared  Dn>  aon  r.  Alexander,  103  U.  S.  632. 
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and  prize  cases  new  evidence  is  admitted  to  be  receivable  on 
appeal  in  the  Snpreme  Court,  (c)  Tbia  admission  is  conformable 
to  tbe  doctrine  and  usage  of  appellate  courts  of  admiralty,  per- 
mitting tbe  parties,  upon  tbe  appeal,  to  intooduce  new  allegations 
and  new  proofs,  and  to  add  new  counts  to  tbe  libel,  (if)  So, 
also,  a  final  jui^ment  or  decree,  in  any  suit  in  the  highest  court 
'Of  law  or  equity  of  a  stete,  may  be  brought  up  on  error  in  point 
of  law,  to  the  Supreme  Court  of  the  United  States,  provided  tbe 
validity  of  a  treaty,  or  statute  of,  or  authority  exercised  under 
tbe  United  States,  was  drawn  in  question  in  tbe  state  court,  and 
tbe  decision  was  against  that  validity ;  or  provided  the  validity 
of  any  state  authority  was  drawn  in  question,  on  tbe  ground  of 
its  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  was  in  favor  of  its  validity ;  or 
provided  Uie  construction  of  any  clause  of  tbe  Constitution,  or 
of  a  treaty,  or  statute  of,  or  commission  held  under  tbe  United 

States,  was  drawn  in  question,  and  the  decision  was  against 
*800    the  title,  right,  privilege,  or  'exemption,  specially  claimed 

under  tbe  authority  of  the  Union,  (a) '  Upon  error  from 
a  decision  in  a  state  court,  no  other  error  can  be  assigned  or 

more  tbui  tS,000,  that  fa  not  iiiffldent  to  ^re  Jaritdlctton  od  appeal  to  the  Sai»eine 
Court.  Oliver  t>.  Alexander,  8  Peten,  148 ;  Conkling'B  TreatUe  f2d  ed.],  32 ;  [Rich 
e.  Lambert,  12  How.  347  ;  compare  Shields  d.  Thomaa,  IT  How,  3.] 

(o)  Act  of  CoDgreu,  March  S,  1S03,  [c.  40,]  kc  2.  It  wai  decided,  In  United  State* 
E.  Goodwin,  7  Cranch,  106,  that  in  ciril  cases  at  law,  tbe  Jut^ent  of  the  Circuil  Court 
1*  final,  where  the  cause  is  removed  by  vrit  af  amr  from  the  Dutritt  Court,  and  nn 
writ  of  error  lie*  therefrom  in  luch  ca»ei  to  the  Supreme  Court  of  the  United  State*. 
See  2  Wheaton,  396 ;  12  Peten,  14S,  i.  p.  But  by  the  act  of  Congreu  of  Jul/  4, 
1840,  c.  43.  tec.  8,  tbit  diitlnction  was  aboliibed,  and  wriu  of  error  now  lie  to  the 
Supreme  Court  from  all  JndgmeniB  of  a  drcuit  court  in  cwei  brought  there  hj  mria 
of  mor  from  the  District  Court,  in  like  manner  aa  if  tbe  auit  bad  been  origiuallf 
brooght  in  tbe  Circuit  Court 

(i^  The  Marianna  Flora,  11  Wheaton,  1,  88;  Foster  n.  Gardiner,  C-  C.  HaM. 
Amer.  Jar.  ii.  21. 

(a)  Act  of  CoDgreai  of  September  24,  1789,  mc.  26. 

1  See  the  verj  aimilar  act  of  Feb.  6,  lege,  or  Immoiilty  spedally  set  up  or 

1867, 14  U.  8.  St.  at  L.  386,  c.  28,  S  2,  which  claimed  hj  either  partj  nnder  inch  Con. 

Ktlends  to  cases  "  where  anj  title,  right,  stltuUon,"  kc    But  this  does  not  appl^ 

prif  iiege,  or  immunl^  is  claimed  under  to  the  case  of  any  person  in  military  cua- 

the  Constitution,  or  any  treaty  or  statute  tody  chafed  with  a  military  offence  or 

of,  or  commission  held,  or  authority  exer-  with  having  aided  or  abetted  rebellion. 

cised  under  the  United   States,  and  the  Vitfe  pait,  326,  n.  1,  Sid,  n.  1,  for  eoise 

decision  is  against  the  title,  right,  privi-  qoettiont  under  this  act. 
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regarded  than  aucb  as  appeais  upon  the  fatie  of  the  record,  and 
immediately  respects  the  questions  of  Talidity,  or  constraotion  of 
the  CoDstitutioa,  treaties,  statutes,  commissions,  or  authorities 
in  dispute. 

The  Supreme  Court  is  also  armed  with  that  superintending 
authority  over  the  iaferior  courts  which  ought  to  be  deposited  in 
the  highest  tribunal  and  dernier  resort  of  the  people  of  the  United 
States.  It  has  power  to  issue  writs  of  prohibition  to  the  district 
courts,  when  proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction,  aud  to  issue  writs  of  mandarmu,  in  cases  warranted 
by  the  principles  and  usages  of  law,  to  any  courts  appointed,  or 
persons  holding  office  under  the  authority  of  the  United  States,  (b) 
This  court,  and  each  of  its  judges,  have  power  to  grant  writs  of 
ne  exeat  and  of  injunction  ;  but  the  former  writ  cannot  be  granted 
unless  a  suit  in  eq'uity  be  commenced,  and  satisfactory  proof  be 
made  that  the  party  designs  quickly  to  leave  the  United  States ; 
and  no  injunction  can  be  granted  to  stay  proceedings  in  a  state 
court,  nor  in  any  case,  without  reasonable  notice  to  the  adverse 
party,  (c)  All  the  courts  of  the  United  States  have  power  to 
issue  writs  of  tcire  faeia»,  haieat  eorputf  and  all  other  writs  not 
specially  provided  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  ^reeable 
to  the  principles  and  us^es  of  law.  (d)     *So  the  judges   *  301 

(ft)  Act  ot  September  24, 1789,  lec  18. 

|e)  Act  of  CongreM,  March  2, 1793,  [c.  67.]  kc.  6. 

(d)  Act  of  September  24,  ITBS,  «ec.  14 ;  United  Btate*  v.  Hamilton,  8  Dallu,  IT ; 
£rpartBBoUman,4C™iich,  76;  Exparte  Kearney,  7  Wheaton,  S8;  Ex  partt  WtX- 
kioB,  T  Peten,  668.  The  prineiplet  and  utagei  of  law  here  mean  thoK  general  princi- 
ples and  iiMgeB  <rbich  are  to  be  fooad,  not  in  the  leglilailTe  acta  of  nnj  particular 
Btate,  but  in  that  generally  recogniied  and  long-establiahed  law,  which  forau  the  tub- 
Rtratom  of  the  lawa  of  everj  itate.  Marshall,  Ch.  J.,  in  United  State*  o.  Burr,  The 
JudiciaryActof  1789,  lec  17,  gave  to  the  court*  of  the  United  State*  power  to  puniih, 
bj  fine  or  tnipri*onment.  at  the  di*cTetion  of  the  conrta,  all  amiempbi  of  authority',  In 
any  caiue  or  hearing,  before  the  *atne.  But  Uie  act  of  Congrett  of  March  2,  1831, 
c.  99,  limited  and  defined  thi*  power,  by  declaring  that  the  power  to  iisne  attachment* 
and  Inflict  *ummar7  punishments,  far  contempt  of  coart,  shall  not  be  construed  to 
extend  to  any  cases  except  the  misbehaTJor  of  any  petfton  in  the  presence  of  the 
court,  or  *o  near  thereto  as  to  obstruct  the  administration  of  Joitice ;  and  the  ml*- 
bebaflorof  anyof  theofflcen  of  the  *ald court* In  their oSlcial  transactions;  and  the 
disobedience  or  resistance,  by  any  officer  of  the  said  conrts,  party,  juror,  witness,  or 
any  other  person,  to  any  lawfhl  writ,  procesi,  order,  rule,  decree,  or  command  of  tlie 
■aid  conrts.  The  provision*  of  this  act  of  Congress  hare  been  adopted  in  Tennessee 
by  statute,  hi  1831,  and  in  Ohio  by  statute,  in  1834,  with  eren  some  impediment 
tlirown  in  tliewayof  the  prompt  execatioo  of  the  power;  for  tiie  atainte  in  the  latter 
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of  tbe  Supreme  Cobrt.  as  well  as  the  judges  of  the  district 
courts,  maj,  by  haheat  corpus,  relieve  the  citizens  ^m  all  tnsn- 

•tate  declarei  that  the  charge  u  to  be  stated  in  writing,  and  the  accrued  ihalt  be 
heard  In  hU  defence  bj  himtelt  or  countel.  The  power  of  the  Engliih  courts  iimore 
extentlTe.  Tboa,  where  MvenU  penoui  were  to  be  tried  lacceaiiTelj  for  the  lame 
treasonable  act,  the  Court  of  Oyer  and  TermiDer  prohibited  publication  of  anj  of  the 
procaedingB,  until  the  whole  ol  the  triala  had  been  brought  to  a  conclnaion ;  and  it 
wa«  held  that  a  publication,  disregarding  this  order,  wa«  a  contempt  pnoiahable  bj 
floe  and  Impriionmenl,  and  that  a  party  diiregarding  a  lommona  to  appear  and  answer 
for  the  contempt,  mlglit  I>e  flned  in  his  absence.  The  King  v.  Clement,  4  B.  &  Aid. 
218  ;  11  Price,  08,  a.  c  [See  In  n  Cliellenbani  &  Swansea  Railway  Carriage  & 
Wagon  Co.,  L.  S.  8  Eq.  680,]  The  fnJr  and  impartial  adminiitracioD  of  Justice  Id 
such  cues  would  seem  to  require  the  existence  and  exercise  of  inch  a  power.  The 
act  of  Congress,  howerer,  reaches  and  prohibEta  all  Interference  by  attachment  and 
iummary  punishment  for  uonlempts  committed  oat  of  the  presence  of  the  court,  by 
libels  upon  the  court  and  the  parties,  and  pending  cauiei ;  and  it  is  a  very  consider- 
able, If  not  injudidoni,  abridgment  of  the  immemorially  exercised  discretion  of  the 
courts  in  respect  to  contempts.  But  in  the  "  System  of  Penal  Law,  prepared  for  the 
State  of  Louisiana,"  in  1824,  by  Edward  Livingston,  Esq.,  the  ooorts  were  stripped 
of  almost  all  power  to  preserve  themselves  from  insult,  lln  code  provided  for  cod~ 
tempts  in  At  prttence  of  the  eotrri,  by  word,  clamor,  noise,  or  disobedience  to  legal 
orders,  or  violence,  or  threats.  It  provided,  also,  tor  contempts  by  using  vettally.  In 
vourt,  or  in  any  pleading  or  writing,  addrtatd  (o  tiejtidga,  in  any  eaute  pending,  any 
indecoront,  contemptuous,  or  insulting  expression,  to  or  of  the  Judges,  with  intent  to 
insult.  But  how  did  it  provide  t  Contempts  were  to  be  tried  on  indictment  (which 
msy  he  at  another  session),  and  the  jury  are  to  pass  upon  the  intent,  and  whether 
tlie  words  were  indecorous,  contemptuous,  or  insnlting.  There  is  no  provision  at 
all  for  insulting' gestures  or  looks.  Code,  tic,  5,  a.  11.  The  New  York  Revised 
Btalules,  ii.  276,  have  dealt  with  the  subject  of  contempts  more  temperately  and 
Judiciously,  and  with  a  wiser  regard  for  the  honor  and  dignity  of  the  courts,  so 
essential  to  the  orderly,  pure,  independent,  and  impartial  administration  of  justice. 
They  provide  that  every  court  of  record  may  punish  iitrnmBrily  diiorderlg,  conttmp- 
tacua,  or  uuojsnt  bAavior,  committed  in  the  immediate  presence  of  the  court,  and 
tending  to  interrupt  its  proceedings  and  impair  the  respect  doe  to  Its  authority ;  and 
for  breaclieB  of  the  peace,  noises,  and  disturbances,  tending  directly  to  interrapt  Its 
proceedings;  and  for  wilful  diaobeUience  or  resistance  to  lawful  orders;  and^  the 
publication  of  fall*  or  jrouli/  inaccurati  rtporti  af  iu  procading*.  The  commiiMHun 
appainltd  to  rmitc  Uu  dvU  code  of  Pamtybania,  by  their  nport,  in  Jannary,  1835,  fol- 
lowed the  substance  of  the  Pennsylvania  act  of  1609,  on  the  subject  of  contempts, 
and  confined  the  power  of  imprisonment  to  contempts  committed  in  open  court.  No 
publication  out  of  court,  respecting  tlie  conduct  of  the  court,  or  any  of  its  officers. 
Jurors,  witnesses,  or  parties  in  any  cause  pending  in  court,  exposes  the  party  to  sum- 
mary punishment,  and  the  only  remedy  for  the  persons  aggrieved  is  by  indictment  or 
action  at  law.  The  act  of  Pennsylvania  of  13th  June,  1836,  enacted  the  same  pro- 
vision. In  tlie  case  Ex  parti  Fouisan,  which  arose  upon  a  motion  in  the  Cireuit 
Court  of  the  United  Slates  for  the  Eutem  District  of  Pennsylvania,  in  188A,  in  the 
cause  of  Drew  v.  Swift,  for  a  rule  on  I'oulson,  the  editor  of  a  daily  paper,  to  show 
cause  why  an  attachment  should  not  issue  against  him  for  a  contempt,  in  publishing  n 
very  libeUons  article  upon  the  plaintiff  pending  the  triitl.  Judge  Baldwin  felt  himself 
bound  to  deny  the  motion,  in  consequence  of  tlie  act  of  Congress  of  1831.    That  au 
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ner  of  UDJuat  imprisonmeot  ooonniiig  under  or  bj  color  of  the 
authority  of  the  United  States,  or  for  acts  done,  or  omitted  to  be 
done,  in  pursuance  of  a  law  of  the  United  States,  or  of  a  judicial 
authority  of  any  court  or  judge  thereof.  The  justices  of  the 
Supi-eue  Courtf  and  the  judges  of  district  courte,  may  grant 
writs  of  hal>ea»  corpttt,  when  subjects  of  any  foreign  goTemment, 
and  domiciled  therein,  are  in  custody,  onder  the  authority  or 
process  of  the  United  States,  or  of  any  state,  for  acts  done  under 
the  order  or  sanotion  of  any  foreign  state,  the  validity  of  which 
depends  upon  the  law  of  nations,  or  under  color  thereof;  and 
to  hear  the  case,  and  discharge  the  prisoner,  if  entitled  thereto 
by  reason  of  such  alleged  authority  set  up,  and  the  law  of  nations 
applicable  thereto;  and  all  proceedings  had  in  the  mean  time, 
under  any  state  authority,  are  declared  void,  (a)  ^ 

bftd  withdrawn  from  the  conrti  of  the  United  St&t«*  the  conunon-ltw  power  to  protect 
their  ndton,  afflcen,  witDcwa,  and  themwlvM,  againn  the  libeU  of  the  presa,  how- 
ever  atrodooi,  and  though  pnhllBbed  and  uircidsted  peDdlng  the  Ter  j  trial  of  a  otiue. 
The  caw  before  him  vaa  one  which  ihowed,  in  a  veiy  itrong  light,  the  tmreaaonabie. 
neu  of  the  law,  in  leaying  the  luitor  nnprolecled  at  the  moment  when  he  atanda 
■Doat  in  need  of  It,  and  when  the  mitcUef  to  him  might  be  great  and  remedilen. 
The  want  of  inch  protection,  and  the  undue  distrust  which  the  denial  of  the  common- 
hw  power  over  contempt*  impliet,  tend  to  impair,  in  the  estimation  of  the  public, 
the  ralue  of  the  adminiitratloa  of  Juitice. 

The  power  of  tlie  courts  to  punish  tummaril;  for  contempts  has  been  lately  mndi 
rsitralned  in  Bug  land ;  for  in  the  case  of  the  King  t>.  Faulkner  (3  Mont,  &  Aji.  Caa. 
in  Bank.  811),  it  was  held,  in  the  Court  of  Exchequer,  that  a  single  commissioner 
of  the  Court  of  Bankruptcy,  sitting  aloue,  liad  no  power  to  punish  any  contempt, 
lioweTer  groat  or  persooal. 

{a)  Acta  of  Congres*  of  September  24, 1789,  sec.  14,  and  March  2  1833,  [c.  57,] 
lec  7,  and  August  29,  1442,  c.  257.  This  last  statute  was  passed  in  consequence  of 
the  case  of  McLeod,  who  waa  indicted  for  murder.  In  croanng  the  river  Niagara,  in 
tlie  night,  with  an  armed  force,  sod  leidng  and  deitroylng  the  ateamlioat  Caroline, 
attaclied  to  the  American  shore,  and  in  which  iSlrty  an  American  citizen  was  killed. 
He  pleaded  authority  from  the  Canadian  powert,  which  authority  was  admitted,  or 
aasumed,  by  the  British  goTemment ;  but  the  plea  was  oTermled  by  the  judicial 
authoritiei  of  New  Tork,  and  McLeod  brought  to  trial.  See  1  Hill,  S77,  and  26 
WendeU,  483.  [See  alio  La  Manche,  2  Spiagoe,  20T,  2S1 ;  Buron  v.  Denman, 
2  Eich.  167.] 

1  BattatCorpiu. — The  privilege  of  the  peraon  may  lie  restr^oed  of  his  liberty  in 

writ  was  (till  fortlier  extended  by  the  act  vkiladon  of  the  Conitltntion,  or  of  any 

of  Feb.  6,  1807,  c.  S8,  14  U.  8.  8l  at  L.  treaty  or  law  of  the  United  States.    [See 

386,  I7  which  the  teveral  courts  of  the  Seavy  v.  Seymonr,  S  Cillt.  48Q  ;   Elec. 

United  SUtea,  and  the  aereral  Justlcee  Coll.  of  8.  C.  I  Hugh.  671;    Ex  parU 

and  Ju^rea  of  tucb  court*,  within  their  Bridges,  2  Woods,  426  j  /n  rg  Stnpp,  12 

reapective  Juriadictiona,  may  grant  wrila  Blatchf.  GOl.]    Under  (his  act,  it  was  held 

of  htUmt  eorjnu  in  all  caaea  where  any  Uiat  an  appeal  Uy  from  the  Judgment  of 
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4.  Jnriadletloti  of  the  ClroBlt  Conrta. — ThelimitB  and  jurisdiction 
of  the  circuit  courts  o£  the  United  States  have  been  subject  to 
frequent  changes,  and  their  number  has  been  steadily  iQcreasiug 
with  the  increaae  of  states  and  districts,  ever  since  the  first  or- 
ganization of  the  national  courts  under  the  act  of  Congress  of  the 
24th  of  September,  1789.  They  ue  established  in  each  diatariot 
(with  a  few  exceptions)  of  the  nine  great  circuits  into  which  the 
United  States  ai-e  now(&)  divided.  The  first  circuit  is  com- 
posed of  the  districts  of  Maine,  New  Hampshire,  Massachusetts, 
and  Rhode  Island ;  the  second  circuit,  of  the  districts  of  Con- 
necticut, Vermont,  and  the  northern  and  southern  districts  of 
New  York  ;  the  third  circuit,  of  the  district  of  New  Jersey,  and 
the  eastern  and  western  districts  of  Pennsylvania ;  the  fourth 
circuit,  of  the  districts  of  Maryland,  Delaware,  and  Virginia ;  the 
fifth  circuit,  of  the  districts  of  Alabama  and  Louisiana  ;  the  sixth 
circuit,  of  the  districts  of  North  Cai-olina,  South  Carolina,  and 
Georgia ;  the  seventh  circuit,  of  the  districts  of  Ohio,  Indiana, 
Illinois,  and  Michigan ;  the  eighth  circuit,  of  the  districts  of 
Kentucky,  east,  middle,  and  west  Tennessee,  and  the  district  of 
(i)  1840 

»  circuit  court  od  such  ft  irilt  when  exer-  3  Snpr.  CC.  H«p.  863,  lOS  U.  B.  66! ;  Ex 
cifing  original  u  well  M  appellate  jnria-  parla  Siebold,  100  U.  S.  371 ;  Er  pmU 
diction,  fz  parte  Mc-Cardlc.O  Wall  318.  Clarke,  ib.  800.]  For  Congreu  caiuiot 
But  tiie  act  uf  Harcli  27, 1B6B,  repealt  bo  eularge  the  original  juriidiction  of  the 
much  of  the  former  one  ai  autborizea  ap-  conit;  and  it  baa  even  been  held  on 
peals  from  the  judgmeati  of  the  Circuit  Ibis  ground  that  the  court  could  not 
Court  to  the  Supreme  Court,  or  the  ezer-  by  meant  of  this  writ  review  an  order 
cUe  of  any  «uch  juriidiction  bj  the  Su-  of  commitment  made  bj  a  diitriiA  Judge 
preme  Court  on  appeals.  See£xparf(Hc-  sitting  at  chambers.  Tn  rt  HeCxger,  S 
Cardie, 7  Wall.  506.  It  has,boireTer,beeu  How.  176;  In  n  Callicot,  8  Blatchf.  89, 
determined  that  the  Supreme  Court  itUl  explaining  Ex  part*  Yerger.  In  Kalne'a 
has  such  appellate  Jurisdiction  as  it  bad  Cue,  aboTe  dted,  a  commissioner  had 
before  the  act  of  1807,  which  may  be  ordered  the  prisoner  to  be  committed, 
exercised  hj  the  writ  of  Aaisof  arrpia,  and  a  writ  of  kabeat  eorput,  issued  from 
aided  bj  the  writ  of  (xrtiarari.  Ex  parU  the  Circuit  Court,  bad  been  dismissed  af- 
Yei^r,  8  Wall.  86.  See  /n  m  Martin,  terahearing.andtbefurtherqueationwaa 
6  Blatchf.  SOS ;  patl,  836,  n.  I.  ratted  whether  a  writ  Isaning  from  the 
In  cases  arising  under  the  Jndidarj  Supreme  Court  to  review  the  deddon  of 
Act,  it  has  been  often  laid  down  that  the  the  Circuit  Court  was  issued  "for  Uie  par- 
Supreme  Court  could  issue  a  habetu  corpas  pose  of  an  inqMry  into  the  cause  of  com- 
ad  mbj'idenduBi  onlj  in  the  exercise  of  its  mitment "  within  the  fourteenth  tection 
appellate  Jurisdiction.  Ex  parte  Barry,  of  the  Jndiciaiy  Act ;  and  the  majority  of 
3  How.  66;  In  rt  Kaine,  14  How.  108,  tbeoonrtMemtobaTethoDghtthatltwat. 
110,  110,  ISO;  [Ex  parte  Bong  Hang,  SeeEKporK  Well*,i8  How.  807. 
[842] 
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Mifisonn ;  and  the  ninth  circuit,  of  the  districts  of  MiBsiasippi 
and  Aransas.  In  each  district  of  these  circuits,  with,  the  excep- 
tion of  some  of  the  districts  iu  Alabama,  Louisiana.,  Missis- 
sippi, and  Arkansas,  two  circuit  courts  are  annually  held  by 
one  of  the  judges  of  the  Supreme  Court  and  the  district  judge 
of  the  district;  but  the  Supreme  Court  may,  in  cases  where 
special  circumstances  shall  in  their  judgment  render  the  same 
necessary,  assign  two  of  the  jui^ea  of  the  Supreme  Court  to 
attend  a  circuit  court;  and  when  the  district  judge  shall  be 
absent,  or  shall  have  been  counsel,  or  be  intereitted  in  the 
cause,  the  Circuit  Court  may  consiat  only  of  a  judge  of  the 
Supreme  Court,  (c)  ' 

"  These  circuit  courts,  thus  organized,  ai-e  vested  with    •  802 
origiual  cogniztuice,  concurrent  with  the  courts  of  the 
several  states,'  y'  of  all  suits  of  a  civil  nature,  at  common  law,  or 

(c)  AcU  of  CoDgreu  of  April  29, 1802,  c.  31 ;  of  Haich  8, 18ST,  o.  84;  <rf  Febm- 
arr  22.  1838,  C.  12 ;  and  of  An^nit  16, 1842,  c.  180. 

■  liintilt  of  tit  Cirtuiu. — Tbe  flnt  cir>  Court  allatted  to  the  circuit,  and  de*lg- 

cnit  I*  compoved  of  the  diitricts  itaUd  in  nate*  the  Judgra  who  ma;  hold  the  cir 

the  text ;  aUo  the  Mcond ;   to  tbe  thitd  cuit  court*.    Thit  relieTei  the  jadgei  of 

uM  DeUwue;  tbe  f  onnb  is  cotnpoted  of  the  Supreme  CouK  of  part  of  their  work 

tbe  diitricla  of  Maiylaud,  We>t  Tirginia,  Vide  poU,  806,  n.  1 ;  Appleton  d,  Smith, 

Virgiiiia,  North  Carolina,  and  South  Caro-  1  Dillon, 202;  United  Statet  t>.  Gordon, 

Una;  to  tbe  fifth  add  Oeorgia,  Florida,  5  BUtchl.  18;  IS  U.  S.  St.  at  L.  179,  c 

Miniaiippi,   and   Texas;    the    lixtb   ii  186.    When  the  judge  is  lntereated,  Ac., 

cotuposed  of  Ohio,  Michigui,  Eentuc^,  tie  maj  either  certif  j  tbe  case  to  the  most 

and  Tennenee;  the  HveDth,of  Indiana,  conveiilent  circuit  court  in  the  next  ad- 

lUInoii,  and  Wiscontin ;   the  eigbtli,  of  jacent  itate,  under  the  act  of  Feb.  26, 

HinnetoCa,  Iowa,  Miiiouri,  Eansaa,  At-  1839,  Bichardson  v.  BoitoD,  1  Curt.  260; 

kanaaa,  and  Nebraska ;    [and  Colorado,  or  mtj  request  the  Judge  of  another  cir 

19St.atL.81];  the  ninth,  of  California,  cnit  to  hold  Ibe  court  in  his  place ;  actof 

Oregon,  and  Nevada.     12  WalL  ir;   act  March  3,  1863,  c.  83,  12  U.  S.  8L  at  L. 

of  July  28, 1866,  and  of  March  2,  1867.  768 ;  tbe  former  act  not  bemg  repealed 

Tbe  act  of  April   10,  1860,  o.  22,  16  bj   tbe  latter.     Snpeiriion  t>.  Bogera, 

U,  S.  St.  at  L.  M,  appoinU  resident  cir-  7  WaU.  176. 

cnit  Jndges  for  each  of  tbe  nine  circuits,  '  Originai   JuriMdictian   of  Ihi    Circwt 

with  the  same  power  and  JurisdiclioD  CmaU.  —  Under  tbe  act  (rf  Aug.  6, 1861, 

thertin  as  the  justice  of  tbe  Supreme  tbe  circuit  courts  bare  Jurisdiction  of 


y'  By  statute  of  March  S,  1876  (18  St.  costs,  fire  hundred  dollars,  "  and  arising 

kt  L.  470),  the  jurisdiction  of  tbe  drcnit  under  the  Constitution  or  lam  of  the 

oonrta  h  extended  to  all  suits  of  a  cItU  United  States,  or  treaties  made  or  which 

natnra  at  law  or  In  equity,  where  the  shall  be  made  under  their  sulboritr,  .  .  . 

amonnt  in  dispute  exceeds,  exclusive  of  or  In  which  there  shall  be  a  conliOTen/ 
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in  equity,  where  the  matter  in  dispute  exceeds  five  hundred  dol- 
lars, ezdusire  of  costs,  and  the  United  States  are  plaintifis,  or  an 

proceedings  iiutltuted  In  them  for  the  concnirentjj  vith  the  district  court*,  of 

confliciition  of  land.    But  in  a  case  where  billt  in  chancery  filed  hy  direction  of  th* 

the  proceedings  had  been  according  to  commiaaioner  of  internal  revenoe  to  to- 

the  coorte  of  admlraltj,  an  appeal  waa  force  the  lien  of  Qie  Cniled  State*  for  lax 

allowed,  011I7  to  direct  ■  Dew  trial  with  a  npon  an7  real  eatate,  &c    Act  of  July  iO, 

Jur;,  ftc,  a*  in  ca*e*  ol  ieiziii«  npon  land.  186S,  c.  1S6,  f  106, 15  U.  S.  St  at  L.  167. 
Union  Ina.  Co.  c.  United  BUtes,  0  Wall.  Under  the  CitII  Right*  Kll  of  April 

768]  ArmitroDg'*  Fonndr;,  lb.  786;  St.  9, 1806,  drcnlt  and  dUtrict  conn*  have 

Loni*   Street   Fanndry,   lb.   770.     See  ccaicarrent  jnritdictiooof  allcamecdTil 

United  Bute*  0.  Hart,  lb.  770, 772;  United  or  criminal,  aflecting  perKin*  who  are 

State*  B.  Athens  Armorj,  U.  S.  Dist.  C.  denied  or  cannot  enforce  the  right*  *»- 

8S  Ga.  314 ;  Miller  d.  United  State*,  11  cured  to  them  b^  that  act  in  the  *tata 

Wall.  3B8,  804.  court*.    Pott,  304,  n.  1 ;  Bl;ew  v.  United 

The  right  of  alien*  to  sue  the  United  States,   13  WalL  6B1.     Thera  i*  a  Ilka 

Slates  or  their  officers  for  act*  done  nnder  concnrrent  Ji>ii*diction  of  all  etnsee,  dfU 

certtuc  statutes  passed  during  the  rebel-  and  criminal,  arising  nnder  the  act  of 

lion,  b  limited  by  the  act  of  July  27, 1808,  May  SI,  1870,  c.  114,  S  8,  16  U.  8.  St. 

16  U.  S.  8t  at  L.  243,  c  276,  i  2.  at  L.  142,  except  a*  therein  otfaerwbe 

The  act  of  March  2, 18S8,  a*  to  ca*e*  proTided.   Abo  of  proceedings  nnder  the 

under  the  revenue  law*,  doe*  not  now  ap-  En-Elnx  Act  against  any  povon  who, 

ply  to  cases  under  the  internal  rerenue  under  color  of  any  state  law,  Ac.,  aubject* 

acts.    Actof  July  IS,  leeS,  {07;  Ini.Co.  any  penon  within  the  jnriadiction  trf  th* 

V.  lUtchle,  6  WalL  Ml ;  Homthall  v.  Col-  United  Bute*  to  tbe  deprivation  of  any 

lector,  9  Wall.  060;  AasetBor  v.  Osborne*,  right*,  privilege*,  or  Immanttie*  leenied 

lb.  667.  by  the  Constltiition  of  the  United  State*. 

Tbe  drcnit  court*  have  Jurisdiction,  Act  of  April  30, 1871,  c.  22,  9  1, 17  U.  8. 

between  dtlzeni  of  different  state*,  or  a  statute  providing  for  the  removal  ot 

controversy  between  ciiireo*  of  the  «ame  caies  frotn  the  *tate  to  tlie  United  State* 

*tate  claiming  lands  under  grants  of  dlf-  court*.    Padflc  R.  R.  v.  Ketchoin,  101 

ferent  sUtes,  or  a  controveray  between  U.  S.  289.    (See  tKjm,  803,  n.  y<.) 
dtizcni  of  a  state  and  foreign  states.        By  statute  of  March  3, 187S  (30  8t  at 

citizen*  or  subject*;"  "*nd  *ball  have  L.  364),  Jurisdiction  Is  given  the  drcnit 

exclUBive  cognizance  of  all  crime*  and  courts  to  review  by  writ  of  error  ded- 

oftences  cognizable  under  tbe  authority  slons  of  district  courts  In  criminal  -ssrt 

of  the  United  Slates,  except  as  otherwise  wbere  the  aentence  Uivolve*   Imprison- 

provided  by  law,  and  concurrent  juriidio-  ment  or  a  flue  of  over  tbree  hundred 

tion  with  the  district  courts  of  the  crime*  ddlan. 

and  offence*  cognizable   therein."    For         Prior  to  tbe  act  of  July  1%  1889,  the 

case*   construing    the    clause,    "  arising  drcuit  court*  had  original  Jurisdiction  of 

under  the  Conatilution,"  &c.,  see  Celluloid  all  anlt*  by  and  against  national  banks. 

Hfg.  Co.  *.  Qoodyear,  Ao.  Co.,  18  Blateht.  County  of  WlUon  d.  Nat.  Bank.  108  U,  & 

875;  Miller  v.  Mayor,  Ac.  of  New  York,  770.    Bntby  sUtute  July  12, 1882  [83Sb 

lb.  469.     The  constrvctloD  of  the  dtlzen-  at  L.  162),  tbe  Jurladlction  la  given,  with 

ship  claute  I*  tbe  *ame  a*  that  of  the  simi-  oertain  ezceptioiw,  to  the  *late  eourta. 
lar  language  in  tbe  eectkn  of  tbe  *ame 
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slien  is  a  party,  and  the  eait  is  between  a  citizeo  of  the  state 
where  the  suit  is  brought,  and  a  citizen  of  another  state,  (a)  They 
have  likewise  exclusive  cognizance,  except  in  certain  cases  which 
will  be  hereafter  mentioned,  of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  exceeding  the  degree 
of  ordinary  misdemeanors,  and  of  them  they  have  concurrent 
jurisdiction  with  the  district  conrts.  (i)  Bat  no  person  can  be 
arrested  in  one  district  for  trial  in  another,  and  no  civil  suit  can 
be  brought  against  an  inhabitant  of  the  United  States  out  of  bis 
dititrict ;  (c)  and  the  act  of  Congress  provides  t^^ainst  the  assump- 

(□]  The  itmmga  Ud  Iq  the  declsntiwi.  If  they  exceed  SfiOO,  glre  the  Jvriidiction 
*■  to  the  matter  in  dlepnte.  Mmu  v.  Dnpont,  2  Wwli.  463.  It  1«  the  kmoimt  <I 
damage*  claimed  fn  the  declaratiim  that  detenninei  the  juriidicEioD  in  the  federal 
conrta.  Gordoa  r.  Longest,  16  Peten,  OT.  The  limitation  to  9600  and  upwards  »aa 
abolished  b;  the  act  of  March  3, 1816,  In  c««es  where  the  Umted  State*  are  plain- 
tUb.  The  ralti  between  dUm*,  In  drll  cantei,  where  the  demand  i*  to  anj  imall 
•iDonnt,  belong  to  the  local  state  conrts,  aad  are  generallj  cognicable  before  single 
mngisfrates,  and  with  jnrie*  reduced  in  nomber,  or  wltbont  juries,  as  the  case  maj 
be.  A  late  English  statute  (B  Jb  D  Vict  c.  I2T)  insUtnted  a  court  of  that  kind,  of  an 
efficient  organisaUoD  Htd  somntarj  JorlsdlctioD.  It  consisl*  of  a  single  judge,  who  la 
to  be  a  barrister,  m  pleader,  or  an  attorney  ot  ten  rears'  staodlng ;  and  It  has  Jnri*- 
diction  to  tr7  inminarilj  all  sMts  for  debts  under  £20.  The  judge  has  power  to 
commit.  In  all  cases  of  fraud  or  misconduct,  to  prison  for  forty  days,  and  U  the  Judge 
of  all  matlen  of  law  and  fact,  and  there  is  to  be  no  appeal  from  his  dedalons ;  but 
csrftoran'  will  lie  to  remore  all  suits  above  £10. 

(b)  See  infra,  sao-ses. 

(e)  Process  of  foreign  attachment  cannot  be  iained  by  the  circuit  conrts  of  the 
United  States,  where  the  defendant  is  domiciled  abroad,  or  not  found  within  Ae  dia- 

8t  at  L.  18.      Secdon  6,  of  the  same        Aj^latJuntdietirmoflkeCircidtCinrti. 

act,  ^Tea  an  action  in  the  Circuit  Court  — Appeals  In  equity  cases,  and  writ!  of 

to  peraons  injured  In  the  ways  mentioned  error  in  eases  at  law,  when  the  debt  or 

In  tbe  act,   against   persons   who   bare  damage*  claimed  exceed  9600,  aa  also 

knowledge  that  the  wrongful  act  is  about  appeals  from  tbe  rejection  or  allowance 

to  be  committed,  and  power  to  ^d  in  of  claims,  are  given  by  tbe  Bankrupt  Act 

preventing  It,  btit  neglect  or  refuse  to  of  March  2,  1867,  {8.    See  5  24. 
do  so.  An  appeal  is  ^Ten  by  the  act  of  Feb. 

The    circuit    courts    hare  a  general  fi,   1867,   from   tbe   dedalM)  of    Inferior 

superintendence  and  juriidictlon  of  all  judge*,  justices,  or  courts,  tnikibeiuesrpiif 

casea  and  questions  arising   Doder   tbe  cases  nnder  that  act 
bankrupt  laws,  and  concurrent  jurlsdic-  The  appeal  from  the  district  court  in 

tlon  of  all  suits  at  law  or  in  equity  be-  prize  causea  is  now  direct  to  the  Supreme 

tween  the  assignee  in  bankruptcy  and  Court,  If  tbe  sum  in  controversy  exceeds 

any  person  claming  an  adrene  intereit,  82,000,  or  if  the  district  judge  certlflea 

touching  any  property  or  rights  of  prop-  that  a  general  question  of  law  Is  InTolved. 

erty  of  tbe  bankrupt  transferable  to  or  Act  of  June  80,  1864,  f   la    See   The 

Tested  in  such  assignee.    Act  of  Haich  AttcU,  7  Wall.  STl ;  [The  City  of  Pana- 

%  18ff7, 1 2.  ma,  101  U.  S.  468, 468.] 
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tion  of  federal  JQtisdiction  to  be  created  by  the  assi^ment  of 
promissory  notes,  or  other  choses  in  action,  except  foreign  bills 
of  exchange.*  This  restrictaon  applies  to  assignees  by  operatioa 
of  law,  ((2)  bat  it  does  n,ot  apply  to  notes  payable  to  bearer;  (e) 
nor  to  suite  by  Indorsee  v.  Indorser,  for  that  creates  a  new  con- 
tract ;  (f)  nor  to  suits  in  equity  by  a  judgment  creditor ;  (ff)  nor 
to  cases  in  which  the  United  States  are  a  party.  (A)  The  <^ 
cuit  courts  have  also  appellate  jurisdiction  from  all  final  decrees 
and  judgments  in  the  district  courts,  where  the  matter  in  di^ 
pute,  exclusive  of  costs,  exceeds  fifty  dollars.  If  the  remedy  be 
on  final  decrees  in  the  district  courts,  in  cases  of  admiralty  and 
muritime  jurisdiction,  and  the  matter  in  dispute  exceeds  three 
hundred  dollars,  it  is  by  appeal;  and  if  on  final  judgments  in 
civil  actions,  and  the  matter  in  dispute  exceeds  fifty  dollars,  it 
is  by  writ  of  error,  (t)    And  if  any  suit  be  commenced 

*  303    *  in  a  state  court  against  an  alien,  or  by  a  citizen  of  the 

state  in  which  the  suit  is  brought  against  a  citizen  of 
another  state,  or  gainst  a  citizen  of  the  same  state  claiming 
lands  under  a  grant  from  another  state,  and  the  matter  in  dispute 
exceeds  five  hundred  dollars,  exclusive  of  costs,  the  defendant, 
OD  giving  security,  may  remove  the  cause  to  the  next  circuit 
court,  (a) '  y*    Tbe  circuit  courts  have  also  original  cognizance 

trlct  The  circuit  courts  csnnot  iuue  proceai  beyond  tbe  limit*  of  their  <U*tiict, 
except  inbpcena  fur  witneaies  and  executioui  in  tvo  (pedal  nirt  ToImmI  v. 
Spngae,  13  Peten,  800. 

(d)  Sere  v.  Pilot,  0  Cranch,  882. 

(<)  Bnllird  b.  Bell,  1  Muon,  261 ;  Bank  of  EentucliT  r.  Witter,  S  Peteii,  818. 

(/)  Young  F.  Bryan.  6  Wlieaton,  148. 

(jr)  Bean  v.  Smith,  3  Maaon,  262 ;  Dexter  v.  Smith,  ifa.  S08. 

(A)  Banlc  of  United  Statet  b.  FUntera'  Built  of  Georgia,  0  Wheatoo,  904. 

(i)  Acta  of  CongreM  of  September  2i,  1789,  see  11,  SI,  22 ;  and  Uuch  3,  1S08, 
[c.  40,1  lec.  2. 

(a)  Act  of  Congreu  of  September  24,  1789,  tee.  12.  In  Smeta  r.  WilUama, 
4  Paige,  304,  it  waa  declared,  that  the  amount  of  the  ori^nal  claim  of  tlie  plaintiff, 
and  not  the  amount  ultimately  found  due,  determined  tbe  Jurisdiction  of  tbe  Coait 
of  Chancery  of  New  York,  where  ft  wa*  limited  to  a  certain  sum. 

*  Pott,  849,  n.  1.  the  Circnit  Court  if  any  gnit  or  proMca- 

>  SuMval  of  SiaU  Jraa  StaU  le  Vmttd    tion,  dvil  or  criminal,  be  cotnmenced  In 

hiatal  CowU.  —  Tliia  may  take  place  to    a  atate  court  for  any  wrong  dona  or  act 

jr'  St.  Uarch  8, 1876,  {  2  (18  St.  at  L.  ceedi.ezclDjfTeof  coatiiflTehaDdreddol- 
iTO),  proTidea  that  in  dril  »nit»,  at  la  w  or  Ian,  and  "  ariiing  tmder  the  Coaititatlon 
in  equity,  where  tbe  matter  in  dlapate  ex-  or  lawa  of  the  United  Statei,  or  treatiea 
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in  equity  and  at  law  of  all  suita  arising  under  the  reveiiQe  lavB  of 
tlie  United  States,  or  under  any  law  (^  the  United  States  lelatjve 

omitted  during  the  reliellioii  under  color  Short  v.  Wllion,  1  Buih,  860;  'EiioH  v. 

of  any  kuthoritj  from  the  PresideDt,  or  Berlin,  ib.  460 ;  Gdwu^i  v.  Ward,  2  id. 

M17  wt  of  Congi«M.     Act  of  March  3,  606;  Woodion  d.  Fleet,  2  Abb.  n.  8.  IG; 

1863,  {  e,  la  n.  S.  St  at  L.  T5e,  TQT;  Morray  v.  Patrie,  f.  Btatchf.  S4S. 

act  of  Mar  Hi  ISM,  {  S,  11  U.  S.  8t  at  80,  if  aoj  suit  or  pnwecutloii,  dvll  or 

L.  46.     Theae  proTiaioni  are   conitlto-  criminal,  be  commeoced  Id  a  itate  court, 

tional.  The  Ma^or  n.  Cooper,   6  Wall,  agaiott  anj'  penon  who  i«  denied  or  can- 

247;  HcConuick  v.  Humphre]),  27  Ind.  not  enforce  there  the  righta  tecnred  to 

144;  except  to  far  ai  the;  proTlde  for  himb7theCiTiIltighliAct,foraTijcaQw 

removal  of  a  Judgment  of  a  itate  conrt  whaterer,  or  againit  an^  officer  or  other 

after  the  trial  bj  Jurjr  for  a  retrial  on  the  penon  for  wmngt  done  under  color  of 

facta  and  the  law,  which  conttavenea  the  aothorit;  derived  from  uid  act,  or  the 

Tth  amendment,  The  Jnttlcet  n.  Mmray,  Freedmen'i  Bureau  Acta,  or  for  refuting 

9  WaU.  274.     See  act»  of  Feb.  S,  1B6T,  to  do  any  act  a*  InconsUlent  witb  the 

and  Jan.  22,  1869,  J  1 ;  and  generally  QtU  RlghU  Act,  inch  defendant  hat  the 


made,  or  which  ihall  be  made,  under  their  TT.  8.  467 ;  Hyde  v.  BaMe,  104  id.  407 ; 

autboriij,  or  in  which  the  United  Sutea  Broadwaj  Nat.   Bank  e.  Adami,   ISO 

•ballbepIi^tiflorpetltioaer.oriDwhich  Haii.  431;    Danran   Sarlnga  Bank  v. 

there  *ball  be  a  coDtroTeny  between  dd-  Tbompaon,  13S  Id.  182.     The  requisite 

lena  of  different  itatei,  or  a  controrer*}r  dtltenthlp  mtut  exi*t  both  when  the  ault 

between  cilizeni  of  the  lame  state  claim-  ia  begun  and  when  the  petition  ia  flied. 

inglandaunder  graata  of  different  lUtea,  Olbwn  n.  Bmee,  2finpr.Ct.Rep.ST8;  108 

or  a  coQiroTer«}r  between  dtateni  of  a  U,  8. 661.    A  corpoiatlon  ia  to  be  beated 

Btate  and  foreign  atatea,  citizen*,  or  aii1>  aa  a  citiien  of  the  atate  creating  It.   Hem- 

Jecta,  dther  partj  may  remore  aald  auit  phia,  &c.  B.  B.  Co.  b.  Alabama,  107  TJ.  8. 

Into  tiie  circuit  court  of  the  United  State*  681 ;  SteamaUp  Co.  v.  Tngmao,  100  id.  118. 

for  the  proper  district.   And  when  In  any  For  oases  construing  the  clause  "  arising 

suit  mentioned  in  tliia  aectlon  there  shall  under  the  ConstitntioD,"  Ac.,  see  Albriglit 

be  a  cootrorersy  which  li  wholly  between  v.  Teas, 106  U.  B.  013;  Dubnclet  e.  Lob- 

dtlzena  of  different   states,  and   which  tsiaoa,  lOS  id.  660;  Railroad  Co.tr.  Miasis- 

can  be  fully  determined  as  between  them,  dppi,  102  Id.  136.  Under  the  second  clause 

then  either  one  or  more  of  the  plaintiffs  or  a  remoTal  of  the  entire  suit  maj  be  liad 

d^endanbactuailylntereetedlnsnchcon-  when  tliere i* a  separate  controTeray  be~ 

trorersy  may  remove  said  suit,"  &c.    As  tween  two  or  more  of  the  parties,  which 

to  the  effect  of  thia  statute  in  repealing  could  be    determined  without   deciding 

earlier  statutes,  see  King  e.  Cornell,  106  the  remainder  of  the  iatues.    Barney  v. 

U.  8.  396;  Tenable  v.  Bichards,  lOS  id.  Latham,  103  U.  S,  S06;   Corbin  v.  Tao 

036;   Stone  v.  Sargent,  129  Haas.  COS.  Brunt,    106  id.   676;    N.  Y.   UuL   Ins. 

Tlie  conrt  disregards  the  pleadings,  and  Co.  v.  Allen,   1S4   Ha«a.   839 ;   Danveia 

arranges  the  parties  on  one  side  or  the  Savings  Bank  v.  Thompson,  130  id.  490. 

other,  according  to  their  real  interest;  As  to  who  are  the  real  parties  in  Interest, 

and  then,  if  no  plaintiff  and  defendant  see  Bacon  n.  Rives,  106  U.  8.  99;  Amoiy 

are  dtiiens  of  the  same  sUte,  tfae  caae  ia  v.  Amory,  96  id.  ISO;  sa  to  when  the 

0D»  for  removal.     Bemoval  Caaei,  100  atate   Jnriadlctioii    is  ousted,   Een   c. 
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to  copjntighta  and  patent-rigkta  growiDg  out  of  inveiitions  aod 
discoveries,  aad  to  protect  such  rights  by  iajunction.  (6)     The 

(b)  AcU  vf  April  IT,  1800,  c.  26,  tec.  3;  of  Wtbrwaj  16,  1B19,  *ec.  1,  ud  of 
Jul/  4,  183e,  c.  367,  lec  IT  j  ut  of  M«k)i  2,  1883,  eaCLtled  yitrt&er  to  fnmde  fir  llm 
aUeeHon  of  diMia  m  imparU,  [c.  ST,]  kc.  2. 

right  to  remove  the  note  to  the  proper  AUIqo.  Bobii]iioD,lDUlaii,n9.  Amended 

diitrict  or  circuit  canrL    Act  of  April  9,  so  tlut  a  controrenj  for  more  than  9600 

I86e,c81,}3,14U.S.St.KtL.2TjHcKee  bettreeo  •  dUxea  of  the  iMle  in  which 

V.  Hkhii,  10  WkIL  22 ;  piM,  301,  n.  l.zi  luit  !•  brought  uxi  •  ciUzen  of  uolher 

So  *D  aliMi  defendant,  or  t  dtdzeo  of  ttate,  maj  be  removed  by  the  latter, 

uiotber  ttate  toed  hy  a  citizen  of  the  whether  pliintiff  or  defeoduit,  if  he  will 

■tate  in  which  (nit  i«  brooght,  if  the  mat-  file  in  the  itale  court  an  affidavit  that 

ter  in  ditpute  exceeds  f600>  and  the  init  from  [n«judice  or  local  influence  he  wUI 

ai  to  inch  defendant  ii  to  reatrain  or  not  be  able  to  obtain  JniCice  there,  and 

enj<^  him,  or  can  be  Dnallj'  detennined  give  Mtcnrit;  for  appearance,  4c.    Act  of 

wiihoat  the  prewnce  of  other  defeodanta  March  2,  ISOT,  c  196, 11  U.  S.  St.  at  L, 

In  the  can«e,  and  if  a  citizen  of  the  ttate  668.    Tbij  it  ditcutsed  and  held  conitl- 

In  which  edit  Is  brought  It  alio  a  defend-  tntiocal  in  Johnton  b.  Hoaeil,  1  Wootw. 

ant,  mar  remove  the  cauie  »•  againit  890 ;   BMilwaj  Co.  e.  Wbitton,  13  Wait 

hlmtelf  into  the   next  circuit  court  at  270^  287.    See,  generall/,  Sneed  ■>.  Brown- 

ac7  time  befme  final  hearing.     Act  of  low,  i  Coldw.  258 :  Waahington,  AL  A  G. 

Jul7  2T,  1660,  c.  288,  M  U.  S.  St.  at  L.  B.  &.   v.  Aleiandrla  i.  Wn.  K  &.,  IS 

806 ;    Bizby  n.  Coiue,  8    Blatohf.   78 1  GntL  692,  602 ;  Banda  a.  Smith,  1  Dit 


Hnidekoper,  108  TJ.  S.  486;    Stone  r.  not  a  ground  for  removaL    At  to  Am 

Sargent,  139  Man.  60S.  proper  remedj  In  inch  caae,  tee  Ex  partt 

Ai  to  removal  of  criminal  proceedlngi  Virginia,  lb.  SS9. 

on  the  ground  of  a  denial  of  dvil  ri^u.  When  a  rMnoval  ti  claimed  on  tba 

•ee  Buth   o.  Kentnckj,  107  C.  B.  110;  graund  of  local  prejodice,  ttmmt  appear 

Veal  tr.  Delaware,  103  Id.  870 ;  Strauder  that  all  the  parHea  on  one  tide  are  dtl- 

B.  Weat  Vii^iDla,  100  id.  SOS ;  Virginia  v.  lena  of  afFerent  tUtet  from  an j  on  tha 

Rivet, ib.31&    Comp.  State  e.  Smalit,  II  other.    Hjen  b.  Swann,  107  U.  &  616. 

8.  C.  26!!.  An  alien  hai  no  right  to  a  removal  eithn 

At  to  the  time  within  which  a  petition  under  the  leparate  controvertr  oi  under 

to  remove  mutt  Im  filed  under  acta  of  tlie  local  prejudice  clause  of  tlie  act  of 

1866  and  1867,  lee  Jlfklnt  e.  Bweetcer,  18T6.     King  r.  Cornell,  108  D.  &  806. 

102  n.  S.  177 ;  under  act  of  1876,  Hewitt  A  collotlve  aatignment  to  give  Jnrladio- 

0.  PItelpt,  106  id.  893.  dim  U  void,  and  give*  no  Jutltdicticn. 

x>  Held  conttltodonal  In  Strauder  b.  Hajden  v.  Manning,  106  D.  8. 680. 

West  Virginia,  100  U.  S.  808.    It  wat  In  Gahiet  n.  Fuentea.  9S  TT.  S.  10, 

lield  in  tfait  cage  that  a  ttate  law  to  the  it  wat  held  (two  Judget  dlnenting)  that 

effect  Chat  no  colored  perMiu  ibould  be  the  right  of  removal  under  the  act  of 

on  a  Jury  waa  a  denial  of  equal  ri^tt.  March  2, 1867,  waa  not  confined  to  caaea 

In  Virginia  e.  Rivet,  lb.  81 S,  it  wat  held  irtiere  the  Circuit  Court  might  have  taken 

that  the  mere  fact  that  tbe  ofBoer  of  tlie  original  Jnriadiction  a«  it  had  beoi  prlcff 

atale  wboie  duty  it  wat  to  tdect  Jurort  to  that  act 
refuted  to  telect  any  colored  persont,  wat 
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juriBdiction  in  coses  of  copyrightB  applies,  witliout  regard  to  the 
character  of  the  parties,  or  the  amount  in  coatroversy  ;  and  with 
respect  to  the  juiisdiction  of  the  circuit  courts,  it  may  be  laid 
down  as  the  settled  doctrine,  that  they  are  courts  of  limited, 
though  not  of  if^etior,  jurisdictioD ;  and  it  is  necessary,  there- 
f<Hre,  that  there  should  appear  upon  the  record  of  a  circuit  court, 
the  &cts  or  circumstances  which  gave  jurisdiction,  either  e^ressly 
or  by  necessary  legal  intendment,  (c) 

(e)  Tinner  D.  The  Bank  of  KoTthAiiieric»,4DsllM,lI;  VCormick  v.  SnlllTant, 
10  Wbeaton,  198.  See  also  poit,  S14.  The  dronit  courtt  we  not  uthoriied  to  Imu 
writs  of  mHtdamui,  except  when  neceisuy  tor  the  exercbe  of  tbeii  scknowledged 
jDTudlctloD.  M'Intire  d.  Wood,  7  Cranch,  601.  It  will  therefore  lie  to  i  dlitiict 
ooort  refaiing  to  proceed  to  JadgmcDt  in  a  caie  tnbject  to  the  appellate  Jariidiction 
of  the  Clrcnit  Court  Smith  v.  JackioD,  1  Paine,  4^  It  ii  a  general  principle  of 
the  common  law,  that  where  a  limited  anthori^  ti  giren,  if  the  partj  to  whom  it  la 
given  extendi  hii  jmudtction  to  object*  not  within  it,  hi«  warrant  will  be  ooprotectloa 
to  the  officer*  who  act  nnder  it.    Horrell  e.  Martin,  S  Mann,  ft  Gr.  681. 

km,  290;   Cue  e.  DovgUi,   lb.  2M;  tion,  oran;  traat]-,  or  law,  of  the  United 

Beedier  v.  GUlett,  lb.  806 ;   Akerl;  v.  Statea.    Act  of  July  27,  1808,  c.  856, 

Tllaa,  t  Abb.  D.  S.  2S1.  9  3,  16  U.  S.   St.  at  L.  227 ;    Flik  v. 

So,  an7  eutt  or  proiecation,  ciiil  or  Union    Pacific  S.   B.,  6   Blatchf.   362  ; 

criminal,   againit    an   Internal    revenue  8  id.  243. 

officer  or  penoo  acting  ntider  blm,  for  The  onlj  queatlon  for  a  ttate  court  to 

acli  done  under  color  of  hit  office,  or  determine  when  an  application  is  made 

agahut  any  penon  holding  property  by  to  remove  a  cause  to  the  Circuit  Court  ii 

title  derived  from  any  «uch  officer,  con-  whether  the  applicant  baa  brought  liim- 

ceming  luch  property  and  affecting  the  aelf  within  the  act  of  Congrett.     If  it 

Tftlidity   of    the   Internal  revenue  acta,  decidei  that  he  baa,  the  removal  foUowa 

may  be  removed  to  the  Circuit  Court  at  aa  of  right,  and  further  proceeding!  in  the 

any  time  before  trial.    Act  of  July  18,  atate  court  are  void.     Compare  Bokd- 

1806,  c.  184,  S  87, 14  C  S.  St.  at  L.  171.  field  v.  Adanu  Exp.  Co.,  21  La.  Ann.  238 ; 

See  Commonwealth  v.  Caiey,  12  Allen,  Williami  d.  AdUni,  0  Cold w.  616  j  Akeriy 

214;    Benchley  v.   ^bert,    8   BUtchf.  v.  VilM,  24  Wiac.  166 ;  1  Abb.  U.  8.284; 

147.  x*  Steveni  v.  Fhienix  lui.  Co.,  41  N.  Y.  140; 

So  any  anit  at  law  or  in  equity  against  Hsk  v.  Union  Pacific  R.  R.,  8  Blatchf. 

any  corporation   other  than  a  banking  248;  Old.  3^;  Hatch  v.  Chicago,  B.  I., 

corporation,  organized  nnder  a  law  of  ft  P.  B.  B.,  6  id.  106. 
the  United  States,  or  againit  a  member        As  to  removal  of  sniti  from  state 

thereof,  aa  auch    member,   may  Iw   re-  court*  to  the  Supreme  Court,  see  800  and 

moved  to  the  proper  circuit  or  district  note. 

court  by  a  iwom  petition  itating  that         A*  to  removal  of  salt*  from  one  circuit 

they  have  a  defence  under  the  Coostitu-  court  to  another,  ftc.,  ante,  801,  il  2,  end. 


«•  Tbi*  provision  was  elaborately  con-    sees.  Davi*,  100  U.  8.  257;  Davi*  i 
iidered  and  held  consUlutlonal  in  Tcnues-    South  Carolina,  107  id.  597. 
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5.  JmlBdlcitioii  of  tha  Dlstarlot  Conita.  —  The  dUtriot  88  veil 
as  the  circuit  courts  are  derived  from  the  power  granted  to 
CongresB  by  the  Constitutioa,  of  constitatiDg  tribuoaU  iiif& 
rior  to  the  Supreme  Court,  (d)  The  United  States  are  at 
preseot  divided  into  thirty-five  distriota,  which  generally  con- 
eist  of  an  entire  state;  but  in  "New  York,  Pennsylvania,  Vir- 
ginia, North  Carolina,  South  Carolina,  Tennessee,  Louisiana, 
Mississippi,  and  Alabama,  there  are  more  districts  than  one. 
A  court  is  eetabliebed  in  each  district,  with  some  exceptions, 
consisting  of  one  judge,  who  holds  annually,  in  most  of  them, 
four  stated  terms,  and  in  some  of  them  only  three,  or  two,  or 
one  ;  and  he  holds,  also,  special  courts  in  his  discretion.  There 
are  at  present  only  twenty-nine  district  judges ;  and  it  seems 
to  be  practically  settled,  since  the  act  of  1801,  that  Congress 
may,  in  their  discretion,  abolish  the  inferior  courts,  and  create 
new  ones  under  a  different  organization. 

The  district  courts  have,  exclusive  of  the  state  courts. 
*804  *cogmzaace  of  all  lesser  crimes  and  offences,  cognizable 
under  the  authority  of  the  United  States,  and  oommitted 
within  their  respective  districts,  or  upon  the  high  seas,  and  which 
are  punishable  by  fine  not  exceeding  one  hundred  dollars,  by 
imprisonment  not  exceeding  six  months,  or  when  corporal  punish- 
ment, not  exceeding  thirty  stripes,  is  to  be  inflicted,  (a)  They 
have  also  exclusive  original  cc^nizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seizures  under 
imposts,  navigation,  or  trade  laws  of  the  United  States,  where  the 
seizures  are  made  upon  the  high  seas,  or  on  waters  within  their 
districts  navigable  from  the  sea  with  vessels  of  ten  or  more  tons 
burden ;  (&)  and  also  of  all  other  seizures  made  under  the  laws 
of  the  United  States;  and  also  of  all  suits  for  penalties  and 

((f)  Art.  1,  MC  8. 

(a)  Bj  the  tct  of  Congrew  of  Angoit  23, 1B42,  c  188,  tind  of  Augoit  8, 1846,  c-  K. 
the  diitrict  courU  were  declared  to  have  ccncurreut  Jurisdiction  with  the  circuit 
court*,  of  all  crlmn  and  oSencet  kgalDit  the  United  Stite*,  the  puniibmeDt  of  which 
it  not  capital. 

(6)  The  exeltaioe  original  cogfniauice  of  all  cItU  csoae*  of  admiralty  aod  mari- 
time Jtiriidictlon  k  nnderatood  to  be  ezdtutTe  <u  betieeen  tie  diMria  and  aratit 
emrtt,  and  that  the  joriidiction  nutr  ^  concurrent  with  coortt  of  common  law. 
In  cate*  io  which  a  comnioQ-Iaw  remedy  maj'  I>e  adequate  and  proper,  inasmtich  ai 
the  Judidarj  Act  of  17BQ,  aec.  9,  when  on  thli  yerj  point,  "UTe*  to  nilton.  In 
all  caMt,  the  ri^  of  a  common^w  lemedj,  where  the  common  Uw  li  competent 
to  giTs  It" 
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forfeitures  incnrred  under  those  laws.  They  have  also  cogni- 
zaoce,  concnrreDt  with  the  circuit  courts  and  the  state  courts,  of 
catises  where  an  alien  sues  for  a  tort  committed  in  violation  of  the 
law  of  nations,  or  of  a  treaty  of  the  United  States ;  and  of  all 
suits  at  common  law,  in  which  the  United  States  are  plaintiff 
and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  two 
hundred  dollars.  They  have  jurisdiction,  likewise,  exclusive  of 
the  court«  of  the  several  states,  of  all  suits  against  consuls  or  vice- 
consuls,  except  for  offences  above  the  magnitude  which  has  been 
mentioned,  (e)  They  have  also  cognizance  of  complaints  by 
whomsoever  instituted,  in  cases  of  captures  made  witliin  the 
waters  of  the  United  States,  or  within  a  marine  league  of  its 
coast;  (iQ  and  to  repeal  patents  unduly  obtained,  (e)  ^ 

(c)  Act  o(  Congreii  of  September  24, 1T8S,  c.  20,  lec.  9 ;  [onk,  46,  n.  1]  By  >ct 
of  CoDgreM  of  Auguet  B,  1846,  c.  106,  the  district  uid  circuit  court*,  md  the  camnitg- 
lioners  lo  tkke  affldavitt,  &c.,  h&Te  juriadlction,  m  Juitlces  of  the  peace,  againit 
ofleodert  agaluit  the  United  State*,  and,  on  the  application  of  foreiga  coOBule  nnd 
comtnercial  agenti,  to  enforce  their  airardi   and  decreet  by  arregt  and  imprison- 

td)  Art  of  Apra  20, 1818,  [c  88,]  sec  7. 

(e)  Act  of  Febniarj  21, 17»B,  c.  11,  wo.  10.  By  the  act  of  Coogreu  of  Augmt  28, 
1M2,  c  188,  the  district  courU,  ai  conrta  of  admiralty,  and  the  circuit  courts,  as 
conrla  of  equity,  are  to  be  deemed  alway*  opeo  for  the  purpoie  of  filing  pleading! 
and  iBsuing  proc^i,  and  for  interlocutory  niotioDi  and  order*. 

1  Jun'tdictim  of  Diitrict  Coarti.  —  See,  In  the  iray  of  criminal  Jurledlction,  it 

aa   to  their  admiralty  jurisdiction,  juM,  hat  been  enacted  that  the  District  Court 

S69,  n.  1,  where  the  interpretation  of  the  nay,  on  the  report  of  the  district  altor- 

MTing  clause  in  note  (b)   by  the  later  ney,  try  at  special  scsilon  in  a  summary 

deciaioDB  is  also  given.  way,  nnless,  at  the  time  for  pleading,  the 

The  district  courts  have  cognizaow,  accused  shall  demand  a  Jury,  any  mas- 

coDcnrrent  with  the  circuit   and  state  ter,  officer,  or  mariner  of  any  veesel  be- 

conrtt,  of  all  suit*  at  common  law,  when  longiog,  fn  whole  or  in  part,  to  cidzena  of 

the  United  State*  or  any  ofltcer  thereof,  the  United  States,  complained  of  for  the 

under  the  authority  of  any  act  of  Con-  commission  of  any  offence,  not  capital  or 

grass,  shall  ine,  although  the  matter  in  otherwise  infamous,  against  any  United 

dispute  is  less  than  tlOO.    Act  of  March  States  law  for  the  protection  of  person* 

8, 1816,  54.  or   property   engaged    in   commerce   or 

So  they  have  jurisdiction,  concurrent  navigation.     Act  of  June   11,  1864,  c 

a*  above,  of  aniti  and  proceedings  against  121,  §  2, 13  U.  S.  St.  at  L.  124 ;  post,  868, 

natlooal  baolu.     Act  of  June  8,  1864,  n.  1. 

g  57,  The  district  coortt  have  also,  ezcln- 

8o  they  have  origiiial  jnrisdictioD  In  sivcly  of  the  slate  courts,  cognizance  of 

all    matten   and   proceedings   in   bank-  all  crimes  and  oSences  against  the  Civil 

mptcy.   Act  of  Mareh  2. 1867,  %  1.    [See  BighU  Bill,  and  alio,  concorrently  witii 

Claflln  V.  Houseman,  98  U.  S.  130.]  the  circuit  courts,  of  all  csuses,  civil  and 
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The  judges  of  the  district  coarts  have,  slso,  ia  coses  where  the 
party  has  not  had  a  reasonable  time  to  apply  to  the  Circait  Court, 
aa  full  power  to  giant  writs  of  iDJonction  to  operate  within  their 

respective  districts,  aa  is  exercised  by  the  judges  of  the 
*  305    Supreme  Court,  and  to  continue  until  the  *  next  circuit 

court  (d)  They  may  also  grant  injunctions,  in  particular 
cases,  under  the  act  for  the  better  organiMtion  of  the  treaturg 
departmeTU.  (6) 

In  addition  to  these  general  powers  Tested  in  the  district 
courts,  they  have,  in  those  cases  where  the  districts  are  so  situated 
as  not  to  permit  conveniently  the  presence  of  a  judge  of  Uie 
Supreme  Court,  the  powers  of  a  circuit  court;  superadded  to  their 
ordinary  powers  of  a  district  court,  (i;) 

To  guard  against  the  inconvenience  of  a  difference  of  opin- 
ion between  the  circuit  judge  and  the  district  judge,  when  hold- 
ing together  a  circuit  court,  it  is  provided  by  law,  that  in  all 
cases  of  appeal  or  error,  from  the  district  to  the  circuit  court, 
judgment  is  to  be  rendered  in  conformity  to  the  opinion  of 
the  judge  of  the  Supreme  Court  presiding  in  such  circuit  court. 
And  in  all  other  cases  of  s  disagreement  of  opinion  between 
the  circuit  and  district  judges,  the  point  may  be  certified  into 
the  Supreme  Court  for  its  decision ;  ^  but  in  no  case  shall  im- 

(a)  Act  of  Fel)nui7  13,  1807,  [a  13,]  kc.  1. 

(6|  Act  of  Congreu  of  May  16,  1820,  [c.  107,]  hc.  4  uid  6. 

(e)  Act  of  Febroarj  19, 1831,  [c.  28.] 

criminal,  aSecting  persons  irho  are  denied  e>me  act  and  under  the  Kn-Eliu  Ae^ 

01  caDQoI  enforce  the  righu  eecnred  to  which  haa  already  beeo  mendoiied,  oM^ 

them   by  that  act.  In   the  sUte  courts ;  8D2,  n.  1. 

tnd  In  aLI  casea  where  the  nnited  States         8ee,Ai  to  the  tnminarj  trial  of  offlcen 

la«s  fail  to  fumiah  remedies  and  punish  and  martneri  for  ottencea  not  capital  or 

offencct  against  law,  the  common  law,  aa  otherwiae  infomoiu,  act  of  June  11, 1864, 

modified  hy  theconstitation  andstatatea  c.  121,18X1.  8.  St.  at  L.  124;  pom,  888, 

of   the  itaCe  so  far  ai  not  inconsistent  n.  1. 

with   the  CoDstitatlon  and  law*  of  the  '  Crrt\fieatt  of  Diviiiaa. — The   aaso- 

United  Slates,  is  to  govern  in  the  United  ciate  Jostice  of  the  Sapreme  Court,  and 

States  courts.     Act  of  April  9,  1866, 14  the  resident  clrcnft  ]tidge,  holding  oonrt 

U.  8.  St.  at  L.  ST,  c.  31,  S  ^ ;  '">'».  B02,  under  the  act  of  April  10, 1869,  mta,  SOI, 

n.  1.  808,  n.  1.  n.  2,  can  ceTtif7  a  division  of  opinion.   Idb. 

Tho7haTe,in  like  manner,  escluslTely  Co.  v.  Dunham,  11  WaU.  1.      The  oet- 

of  atate  conrta,  cognizance  of  ail  crimes  tideate  at  dfrition  bringi  nothing  before 

Bt  of  May  31,  tlie  court  but  the  point*  certified.  Ward 

t  h.  140,  and  V.  Chamberlain,  2    Black,   480  ;    which 

;  juriadiclion  under  the  must  be  point*  of  law,  SilUman  t>.  Hud- 
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prisoDment  be  allowed,  or  punisbmeBt  be  in^oted,  wheie  the 
jnc^es  of  the  Ciroult  Court  are  divided  in  opinioD  upon  the 
qaestion.  (d) 

The  superior  coorta  of  Uie  sOTeral  territories  of  the  United 
States,  in  which  no  distriot  court  is  estahliehed,  have  the  enlarged 
jorisdiction  of  circuit  courts,  subject  to  revision  by-  writ  of  error 
and  appeal  to  the  Supreme  Court,  (e)'  ^he  district  and  terri- 
torial judges  of  the  United  States  are  required  to  reside  within 
their  reapeetire  jurisdictions ;  and  no  federal  judge  can  act  as 
counsel,  or  be  eng^ed  in  the  piactaoe  of  the  law.  (/) 

*  6.  Jwtodletioa  at  AnxUiwr  Btata  Conrta.  ~  The  state  *  806 
ooorts  are,  in  some  cases,  invested,  by  acts  of  Oongress, 
with  the  oc^nisance  of  cases  arising  under  the  laws  of  the  United 
SUtes.  By  the  acts  of  March  8, 1806,  and  April  21, 1808,  and 
March  8,  1816,  the  county  courts  within  or  adjoining  the  rev- 
enue districta  in  certain  parts  of  the  states  of  New  Yorb> 
Peniuylvania,  and  Ohio,  were  authorized  to  take  cognizance  of 

Id)  Act  of  April  SO.  1802,  [c.  81.]  tec.  6,  6. 
(e)  Act  of  Mudi  S,  1806,  [e.  88,]  tec.  1. 
{/)  Act  of  December  18, 1818,  aeo.  1. 

ton  B.  Bridge,  I  Black,  G82;  Wilson  c.  pre*ent  »  point  which  ctin  be  certified, 

Bamnin,    8    How.   268;    Dennlitonn  v.  slthonghtonchingltajnrftdictlon.  United 

Stewart,  16  How.  666;  Brobit  o.  Brobat,  Sutei   v.  Averj,  18  WaU.  261;  United 

4  Wall.  S  ix>  Md  dlittnctlj  itated.  Sad-  States  a.  Rosenbnrgh,  T  id.  680. 
l«r  r.  Hoorer,  7  How.  846.  Bj  the  act  of  Jnne  1,  1872,  in  case  of 

Beveral  qoettioM  may  b«  decided  at  a  dirliion  of  opinion,  that  of  the  preaid- 

die  same  time.   XJolted  States  v.  Chicago,  ing  Jiutica  Is  to  preraH  for  tite  time  being; 

7  How.  186.    Bnt  the  divldcm  of  opinion  but  after  final  Judgment,  decree,  or  order, 

most  be  actoal,  and  U  certified  projbrma  ft  la  the  Judges*  dntj  to  certify  the  diHer- 

only,  orlf  th«  question  rests  on  abypoth-  ence  as  to  any  question  which  might  hare 

e*i«,  it  ii  the  practice  of  tl>e  Supreme  been  reriewed  on  certificate  nnder  the 

Court  to  decline  to  answer.    Nemnlth  r.  act  of  1802,  and  then  either  party  may 

Sheldon,  0  How.  41;  Webster  v.  Cooper,  remove  the    final    Jadgment,  decree,  or 

10  How.  64;   Felham  e.  Row,  B  Wall,  order  to  the  Supreme  Court,  on  writ  of 

lOS.    A  division  on  a  motloa  addretsed  error  or  appeal,  subject,  tu>.  ifl 
lo  the  discretion  of  the  court  does  not        ■  Ann,  300,  a.  1. 


^  Weeth  t>.  N.  E.  Uort.  Co.,  106  U.  B.  Ex  part*  Tom  Tong,  2  Sapr.  Ct  B«p. 

eoe.    The  requeit  to  certify  need  not  b«  871  i  106  U.  8.  666. 
esprcMly  stated,  if  It  can  be  fairly  in-        x*  The  right  to  «  review  in  aoeb  case 

f  erred  from  the  record.    United  States  p.  is  itrespectlTe  of  the  amonnt  in  contro- 

Harria,  106  U.  B.  020.    As  to  the  difler-  versy,  even  ilnce  the  act  M  1876  (18  St 

ence  of  procedure  In  cItQ  and  criminal  at  L.  816).    Dow  v.  Jcduuon,  100  U.  8. 

caaes,  aeo  Ber.  St  U.  8.  «  660-662 ;  UB. 

vol.  1.-28  (858] 
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prosecutionB  for  fines,  penalties,  and  forfeitures,  arismg  nnder 
the  revenue  lawd  of  the  United  States ;  and  the  State  or  oouDtjr 
courts  adjoining  any  collection  district,  in  relation  to  taxes  or 
internal  duties  which  may,  at  any  time  hereafter,  be  assessed, 
have  cognizance  of  all  suits  for  taxes,  duties,  fines,  penalties,  and 
forfeitures,  arising  thereon,  (a) 

In  attending  to  this  general  survey  of  the  organization  of  the 
judiciary  establishment  of  the  United  States,  it  will  be  perceived 
that  all  the  great  features  of  the  system  are  to  be  found  in  the 
act  of  Congress  which  was  passed  in  September,  1789,  at  the  first 
session  of  the  first  Congress  under  the  present  Constitution.  That 
act  has  stood  the  test  of  experience  since  that  time,  with  very 
little  alteration  or  improvement ;  and  this  fact  is  no  small  evi- 
dence of  the  wisdom  of  the  plan,  and  of  its  adaptation  to  the  in- 
terest and  convenience  of  the  country.  The  act  of  1789  was  tbe 
work  of  much  profound  reflection,  and  of  great  legal  knowledge ; 
and  the  system  then  formed  and  reduced  to  practice  has  been  so 
saccessfal  and  so  beneficial  iu  its  operation,  that  the  administra- 
tion of  justice  in  the  federal  courts  has  been  constantly  rising  in 
influence  and  reputation. 

The  principal  ofGcers  of  the  courts  are  attorneys  and  counsel- 
lors, clerks  and  marshals.^ 

(a)   Vide  infia,  iOO-«i5.     [As  to  neztpangrapb.  Me  800,  D.  1.] 

>  To  tbeM  ma;  be  added  commUtion-  the  Tlniled  St>te<  nnder  the  JudicUrr  Act, 

en  and  re^tten  in  bankruptcy.  {  33,  and  to  U«ne  proceii  for  •eamen'a 

CiHamiuiaaert  were  flnt  auChorired  to  wages,  at  authorised  hj  act  of  Jul;  30, 

be  appmnled  bj  the  Circuit  Court  for  the  17B0,  3  8. 

puTpoie  ot  taktng  bail  and  affidavits  in        Bj  the  act  of  Ang.  8, 1S4S,  they  wen 

i^Til  cases,  b;  the  act  of  Feb.  10,  1812.  to  enforce  the  deciiioni  of  foreign  consul* 

Bee  act  of   March  1,  1817  ;    Admlraltj  in  certahi  cues. 

Bales,  6, 36.    Bj  the  latter  act  the;  conld  When   authorized   to   do   so  b;   the 

also  take  depoaltloiu  de  bene  at  in  cer-  United  States  courts,  they  may,   vprsa 

taiu  ca«ei,  but  could  not  iasne  a  liahtat  complaint  under  oath,  imne  warrant!  for 

eerpui  ad  tttlificandian.    Ex  parte  Barnes,  the  apprehension  of  persons  whoee  ex- 

1  Sprague,  1S3.  tradition  Is  aoaght  tuider  any  treaty  or 

Sincetheseacts  their  powers  have  been  conrenlioa  of   the   Dnited   States,  and 

cooiiderably  enUrged.      By  the  act  of  hear  and  report  npon   the  eTidence  to 

Aug.  28,  1B&,  they  were  to  exercise  all  the  Secretary  of  State.    Act  of  Aug.  12, 

the  powen  that  any  joitice  of  the  peace  IS48,  j  1.    The  commissioners  should  be 

or  other  magtstrate  of  any  of  the  United  ipeclally  designated  for  the  purpoae.    /■ 

Statei  might  then  eierciie  in  respect  to  re  Henrich,  6  Blalchf.  411.    And  special 

offender*  foi  any  crime  oi  offence  against  commlwlonew  may  be  appoiated  for  the 
[354] 
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7.  Of  Attomeri  sad  Coonavt  —  Attomeya  and  counsel  are  regu- 
larly admitted  by  the  several  courts,  to  assist  the  parties  in  their 
pleadings,  and  in  the  conduct  of  their  causes  in  those  cases  in 
which  the  patties  do  not  appear  and  manf^  their  own 
causes  personally,  *  as  they  are  expressly  permitted  to  *  807 
do.  (a)  This  privilege  conceded  to  parties,  though  rea- 
sonable in  itself,  is,  upon  (lie  whole,  useless ;  and  the  necessity 
of  a  distinct  profession,  to  render  the  application  of  the  law  easy 
and  certain  to  every  individual  case,  has  always  been  felt  in  every 
country  under  the  government  of  written  law.  As  property 
becomes  secure,  and  the  arts  are  cultivated,  and  commerce  flour- 
ishes, and  when  wealth  and  luxury  are  introduced,  and  create 
the  infinite  distinctions  and  refinements  of  civilized  life,  the  law 
will  gradually  and  necessarily  assume  the  character  of  a  com- 
plicated science,  requiring  for  its  application  the  skill  and  learning 
of  a  particular  profession.  After  the  publication  of  the  twelve 
tables,  suitors  at  Rome  were  obliged  to  resort  to  the  assistance 
of  their  patrons,  and  judicial  proceedings  became  the  study  and 

(a)  Act  of  CoDgrew  of  September  24,  ITBQ,  lec  S$. 

pmpoK.      United  Btatn  ».  StoweU,  2  United  St&tet.    Act  of  April  0,  ISaa,  c. 

Cnrtii,  163.  81.  S  4, 14  U.  S.  SL  at  L.  28. 

The  acUon  of  a  eommiiBloner  Id  com-         The;  are  to  exercise  all  the  powen 

niltting  a  priioner  may  be  rerUed  on  that  any  Jmtice  of  the  peace  may  exer- 

hiAtat  carpal  tn  conjonction  with  a  eertia-  cite  under  the  act  of  Jnlf  30, 1700,  {  T. 

ran'.     rHr>IIenTich,6BUtchf.414;  fnn  Act  of  Jnlj  28, 166«,  c.  800, 14  U.  S.  St. 

Martin,  ib.  SOS;  <iRte,  301.  n.  1.  at  L.  843. 

Their  DDmber  was  enlarged,  and  in-  Thejmay  takeproof  of  debtein  bank- 

perior  coorta  of  territorlea  empowered  to  rtiptc;  in  all  caiea.  subject  to  the  revbion 

appoint  tlKm,  b;  act  of  Sept  18,  1860.  of  tuch  proofi  hj  the  regiiter  and  by  die 

See  act  of  April  0. 1800.  {4.    By  the  act  comt.    Act  of  Jnly  27,  1668,  c  268,  {  S, 

of  Feb.  24, 18U,  the;  were  empowered  (o  16  U.  S.  St.  at  L.  228. 
iaine  warrant*  for  the  arrett  of  deeerterf  Thdrnnmber*  are  Increated.  and  they 

from  foreign  Teaacli  In  certain  caaei.  are  to  in*Eitute  proceedlnga  against  per- 

By  the  act  of  Hay  16, 1862,  they  were  ions  ttolating  the  act  of  May  Gl,  1870. 

f^tea  powen  to  take  aarety  of  the  peace  c.   114,  and  haTo  the  same  dntiee  with 

and  for  good  beharlor,  like  to  those  of  regard  to  offences  under  that  act,  n»  they 

other  ofBcert,  nnder  the  act  of  July  16,  are  anthoriied  to  exercise  with  regard 

1798.  to  other  oflencei  against  the  laws  of  the 

Tbej   are   to  luUtaU  proceedingt  United  Sutei.   16  U.S.  St  at  L.  142,  JO. 
ag^ntt  person*  rlolatlng  the  CSvil  Bights         Frovigion    for    the   appointment  of 

Bill,  and  hare  the  same  duties  with  re-  ngiitert  m  banhvpliy  Is  made,  and  their 

gard  to  offence*  under  that  act  aa  they  duties  are  defined  In  the  act  of  March  2, 

are  authorized  to  exercise  with  regard  to  1867,  gS  3-7,  and  act  of  July  27,  186S, 

other  otteDce*  against  the  law*  of  the  i  3. 
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practice  of  a  distiDct  and  leaned  body  of  men.  (£)  The  division 
of  advocates  into  attorneys  and  counsel  has  been  adopted  from 
the  prevailing  usage  in  the  English  oouiiB.  The  business  of  the 
former  is  to  carry  on  the  practical  and  more  mechanical  parts  of 
the  suit,  and  of  the  latter  to  draft  or  review  and  oorteot  the 
special  pleadingSt  to  manage  the  cause  at  the  trial,  and  also 
during  the  whole  course  of  the  suit  to  apply  established  priaciides 
of  law  to  the  exigencies  of  the  ease.  In  the  Sui»eme  Court  of 
the  Unit«d  States,  the  two  d^rees  of  attorney  and  oontuel  an 
kept  separate,  and  no  person  is  permitted  to  practise  both  as  at- 
torney and  counsellor  ia  that  court.  This  waa  by  a  rule  of  the 
court  in  February,  1790 ;  and  when,  afterwards,  in  August,  1801, 
the  coui-t  declared  that  counsellors  might  be  admitted  as  attorneys 
ou  taking  the  usual  oath,  this  did  not  mean  or  imply,  that  if  a 
counsellor  was  thus  admitted  as  attorney,  he  oould  continue  to 
act  as  counsellor.     He  must  make  his  eleoUon  between  the  two 

degrees.'    In  all  the  other  courts  of  the  United  States,  as 
•  808   well  as  in  the  courts  •  of  New  York  and  the  other  states, 

the  same  person  can  be  admitted  to  the  two  degrees  of 
attorney  and  counsel,  and  exercise  the  powers  of  each,  (a) 

Besides  the  ordinary  attorneys,  the  statute  has  directed  (i) 
that  a  meet  person,  learned  in  the  law,  be  appointed  to  act  as 
Attorney-General  of  the  United  States ;  and  beddes  special  and 

(t)  Gi»Tina,  de  Ortn  et  Prog.  Jur.  Cir.  let  38,  «. 

(a)  In  the  convention  which  met  In  ttae7earI84eto  t«*iie  tbeconititiitionof  N«« 
Tork,  there  waa  &  strong  effort  made  to  remove  all  impedimenta  to  die  free  admlMioii 
of  kII  persons,  to  the  coorti  of  jnattce  to  act  Mconnwl  Mid  Kttmne^a.  ButthechM- 
aeter  find  utility  of  the  profeMion  were  Mved,  and  the  attempted  tnnoTation  remlted 
in  the  conttitnCioDal  proTition,  that  "  an;  male  dliien  of  the  age  of  £1  ;ear*,  of  good 
moral  character,  and  whopoMeues  thereqniiitequaliflcationaof  leamiog  and  abiliif , 
should  be  entitled  to  admiaaiOQ  to  practice  in  all  the  courti  of  thia  tt*ts."  Thi*  waf 
laaving  the  rule  for  admlulon  to  be  euemially  at  it  befon  ezlaled.  for  it  muat  ot 
necemity  belong  to  the  court*.  In  which  the  sdmiaaioD  1b  applied  for,  to  judge  of  the 
■atiifactory  teat  of  the  good  moral  character  and  tiie  requisite  learning  and  aUlltr 
of  the  candidate*. 

The  court*  ought  to  be  Tigilant  and  (boroogh  Id  tbelr  ezatninatioD  reipectinK  the 
abllitj,  lesniing,  and  character  of  candidate*  for  admiaaiou  to  practice  a*  adTocatea 
In  the  court*.  The  iutereaCs  of  cUente,  the  lafetj  ot  the  commnnitj,  the  puril/. 
Intelligence,  and  integrity  of  the  administialion  of  justice,  and,  indeed,  the  piM- 
ervatinn  of  all  our  conBtitQtional  rights  and  liberties,  are  deeply  concerned  in  the 
eleralcd,  moral,  and  educational  standard  and  character  ot  the  memben  of  the  legal 
profeMiuD. 

(6)  Act  of  CongreH  of  September  24,  ITSD,  tec.  86. 

1  He  can  now  act  at  both.    £z  porta  Oarlaiid,  4  WalL  83%  37(. 
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inddental  duties,  it  is  made  generally  hia  duty  to  prosecute 
and  conduct  all  suits  in  the  Supreme  Court  in  which  the  United 
States  are  oonoemed,  and  to  give  his  advice  and  opinion  upon 
questions  of  law,  when  required  hy  the  President  or  the  heads  of 
the  departments.^  Each  judicial  district  has  Ukenise  a  public 
officer  to  act  as  attorney  for  the  United  States  in  the  district,  and 
to  ptosecnte  all  delinqueuta  for  crimes  or  ofieuces  ct^izable 
under  the  authority  of  the  United  States,  and  to  prosecute  all 
civil  actions  within  his  district  in  which  the  United  States  are 
ooDoemed.  (c) 

a  Of  ciuka.  —  Clerks  are  appointed  by  the  several  courts, 
except  that  the  clerk  of  the  district  court  is  ex  officio  clerk  of 
the  oirouit  court  in  such  district.  They  have  the  custody  of  the 
seal  and  records,  and  are  bound  to  sign  and  seal  all  process,  and 
to  record  the  proceedings  and  judgments  of  the  courts.  And  this 
is  a  trust  of  so  much  importance,  that,  in  addition  to  the  ordinary 
oath  of  office,  clerks  are  obhged  to  give  security  to  the  public  for 
the  faithful  performance  of  their  duty,  (d)    To  guard  still  further 

(e)  lb.  The  wrt  of  Gongicn  of  29th  Uay,  18B0,  (c.  168,]  kc  1,  iottitnttd  the  offlott 
of  Sgficiior  ^lAcTVcniHTy.-ftDd  it  1»  hia  da^  to  direct  and  inperiutend  all  Olden,  lults, 
or  proceedlngt  in  law  or  equity,  for  the  recovery  of  monej,  cbatteli,  uid  laadj,  in 
the  Dame  and  for  the  oh  at  the  United  States,  and  to  have  charts  of  all  landi  and 
Other  property  conveyed  lo  the  United  Btatea  in  payment  of  debts,  and  of  all  tniiti 
Cteated  for  their  nie  in  payment  of  debti  doe  to  them,  and  to  seU  and  diapoee  of  land* 
BHigned  to  the  United  Btatei,  or  retted  in  them  by  mortgage  in  payment  of  dabta; 
and  to  initmct  the  district  attomeji,  marshals,  and  clerks  of  ttie  circnit  and  district 
contts.  In  relation  to  suits  in  widch  the  United  Sutes  are  concerned.  See  the  act 
•forawid.  In  which  hi*  powers  and  dntiei  an  iptciBoally  detailed.  [See  13  D.  8.  St 
at  L.  739;  141d.aOT.l 

(d)  Act  of  Congrees  of  September  21, 1TB9,  sec.  7. 

>  Bnt  not  when  required  by  a  nibor-  the  United  States  conrti,  wu  held  on- 

dinate  officer,  10  Op.  Att.-OeD.4G8i  and  conidtQtionaiiD£z;>arteaarland,4  WalL 

only  in  actual   eases  preaented  for  the  S3S,  stated  at  ien^h,  jwrf,  409,  n.  1.     See 

actloD  of  ao  execolive    department,    11  Ex  parte  Law,  S6  Ghi.  286;    Hurphy  & 

Op.  Atk.Oen.  180 ;    ib.  481 ;    10  id.  SOl  OloTer  Test  Oath   Cases,   41   Ho.   839. 

See,  generally,  a*  to  thia  iMf»,  0  Op.  See  further,  as  to  tba  oonttitutional  rights 

AtL-Gea.  826,  and  especially  the  act  of  afatton]ey*,BaDdall,Fetr.,ll  Allen,  478; 

June  22.  1870,  c.  160,  18  U.  B.  St.  at  I..  Eipartt  Bradley,  7  WalL  864. 
103,  eatabliehioK  the  Department  of  Jua-         The  cleA  of  each  drcnit  court  is  to  be 

tice,   and   also   creating  the   office  of  appointed  by  the  Judge  of  that  circuit 

SoUcitor^OeneraL  Act  of  April  10, 1660,  c.  23,  {  8, 16  U.  9. 

An  act  of  Jan.  24,  1806,  requiring  a  St.  at  L.  46. 
teat  oatfa  of  attorneys  and  connseHors  be-  As  to  hli  bmid,  see  act  of  March  8, 

fore  they  ahoold  be  aUowed  to  practise  u  IBSS,  c.  98, 1 9, 13  U.  &  St.  at  L.  768. 
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against  abnse  of  office,  all  moneys  paid  into  tlie  circuit  or  district 
courts,  or  received  by  the  officers  in  cases  pending  therein,  are 
required  to  be  immediately  deposited  in  bank ;  and  do  money  cao 
be  drawn  out  of  the  bank,  except  by  an  order  of  a  jiidge,  to  be 
signed  by  him,  and  certified  of  record  by  the  clerk.  The  clerks 
are  likewise  bound,  at  every  regular  session  of  the  oouitB,  to  ex- 
hibit an  account  of  all  the  moneys  remaining  in  oourt  (e) 
*  809  9.  Of  ifanhals.  —  *  Marshals  are  analogous  to  sherifEs  at 
common  law.*  They  are  appointed  for  each  judicial  dis- 
trict by  the  President  and  Senate,  for  the  term  of  four  years,  but 
are  removable  at  pleasure  ;  and  it  is  the  duty  of  the  marshal  to 
attend  the  district  and  circuit  courts,  and  to  execute,  witbia 
the  district,  all  lawful  precepts  directed  to  him,  and  to  command 
all  requisite  assistance  in  the  execation  of  his  duty.  There  are 
also  various  special  duties  assigned  by  statute  to  the  marshals. 
The  appointment  of  deputies  is  a  power  incideutal  to  the  office, 
and  the  marshal  is  responsible  eivilUer  for  their  conduct,  and 
tliey  are  removable  not  only  at  bis  pleasure,  but  they  are  also 
by  statute  made  removable  at  the  pleasure  of  the  district  or 
circuit  courts,  (a)  The  act  says,  that  the  marshal  shall  be  re- 
movable at  pleature,  without  saying  by  whom ;  and  on  the  first 
organization  of  the  government,  it  was  made  a  question  whether 
the  power  of  removal,  in  case  of  officers  appointed  to  hold  at 
pleasure,  resided  anywhere  but  in  the  body  which  appointed, 
and  of  course  whether  the  consent  of  the  Senate  was  not  requi- 
site to  remove.  This  was  the  construction  given  to  the  Con- 
etitutiou' while  it  was  pending  for  ratification  before  the  state 
conventions,  by  the  author  of  the  Federalist.  "  The  consent  of 
the  Senate,"  the  Federalist  observes,  (  4)  "  would  be  necessary 

(«)  Act  of  Mwch  8, 1817,  [c.  lOB.] 

(a)  Act  of  Congrew  of  September  24,  1T8S,  mc  ST.                         (b)  No.  77. 

I  The  manhali  of  the  MTenl  diEtricts  A  Tacsncf  In  the  oflloe  of  mar^Al 

and  their  deputlei  bare  the  tame  poiren  maj  be  filled  bj  the  circnit  Jndge  tmcU 

in  executing  the  lawi  of  the  United  State*  an  appointment  i«  made  by  the  FTe■iden^ 

Bi  iherifls  and  theii  depntlet  in  the  ict-  Act  of  March  8, 1833,  c  88,  {  %  12  U.  8. 

eral  atAte*  hare  bj  law  In  ezecuting  the  St.  at  L.  708. 
tawiof  there*pectiTe*tate>.  Actof  JDlf 
29, 1861,  c  25,  f  7,  la  U.  S.  St.  at  L.  S83.  zi 

x>  B7  (Utnte,  March  1. 1B79,  c.  126,    iUidtdiitiUerie*,  and  to  take  Qitm  hdbn 
S  0, 20  8t  at  L.  841,  marahalt  are  given     a  JDdicIal  ttOtXt  witUn  the  oowtr. 
power  to  arreit  pertoiw  found  openUnc 
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to  displace  as  veil  as  to  appoint ; "  aod  he  goes  od  to  observe, 
that  "  those  who  oau  beet  estimate  the  value  of  a  steady  adminis- 
tratioD  will  be  most  disposed  to  prize  a  provision  which  connects 
the  official  ezisteoce  of  public  men  with  the  approbation  or  dis- 
approbation of  that  body,  which,  from  the  great  permanenbj  of 
its  own  composition,  will,  in  all  probability,  be  less  subject  to  in- 
constancy than  any  other  member  of  the  government."  But  the 
construction  which  was  given  to  the  Constitution  by  Congress, 
after  great  consideration  and  discussion,  was  different. 
Id  the  act  of  establishing  *  the  treasury  department,  (a)  *  810 
the  secretary  was  contemplated  as  being  removable  from 
office  by  the  President.  The  words  of  the  act  are,  '*  That  u>Aen- 
ever  the  tecretary  thall  he  removed  from  office  hy  the  Pretid^nt  of 
the  UnUed  States,  or  io  any  other  case  of  vacancy  in  the  office, 
the  assistant  shall  act,"  &c.  This  amounted  to  a  legislative  coq- 
structioQ  of  the  Constitution,  and  it  has  ever  since  been  acquiesced 
in  and  acted  upon,  as  of  decisive  authority  in  the  case.  It  applies 
equally  to  every  other  officer  of  government  appointed  by  the 
President  and  Senate,  whose  term  of  duration  is  not  specially 
declared.  It  is  supported  by  the  weighty  reason,  that  the  sub- 
ordinate officers  in  the  executive  department  ought  to  hold  at  the 
pleasure  of  the  head  of  that  department,  because  he  is  invested 
generally  with  the  executive  authority,  and  every  participation 
in  that  authority  by  the  Senate  was  an  exception  to  a  general 
principle,  and  ought  to  be  taken  strictly.  The  President  is  the 
great  responsible  officer  for  the  futhful  execution  of  the  law,  and 
the  power  of  removal  was  incidental  to  that  duty,  and  might 
often  be  requisite  to  fulfil  it. 

This  question  has  never  been  made  the  subject  of  judicial  dis- 
cussion ;  and  the  construction  given  to  the  Constitution  in  1789 
has  continued  to  rest  on  this  loose,  incidental,  declaratory  opinion 
of  Congress,  and  the  sense  and  practice  of  government  since  that 
Ume.  It  may  now  be  considered  as  firmly  and  definitively  settled, 
and  there  is  good  sense  and  practical  utility  in  the  construction. 
It  is,  however,  a  striking  fact  in  the  constitutional  history  of  our 
government,  that  a  power  so  transoeudent  as  that  is,  which  places 
at  the  disposal  of  the  President  alone  the  tenure  of  every  exec- 
utive officer  appointed  by  the  President  and  Senate,  should  de- 
pend upon  inference  merely,  and  should  have  been  gratuitously 

(a)  8«ptembM^a,  1789,  tec.  7. 
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deotared  hy  the  first  Congress  in  oppo^tioa  to  that  high 
*  811  authority  of  the  *  Federalist ;  and  should  have  been  sup- 
ported or  acquiesced  in  by  some  of  those  distinguished 
men  who  questioned  or  denied  the  power  of  Congress  even  to 
incorporate  a  national  bank,  (a)  ^ 

The  marshal  is  obliged  to  give  seourity  to  tibe  United  States 
in  twenty  thousand  dollars,  for  the  faithful  performance  of  the 
duties  of  his  ofBce  by  himself  and  his  deputies,  and,  together  with 
his  deputies,  to  take  an  oath  of  office.  (A)  By  the  common  lav, 
the  death  of  the  principal  is  a  virtual  repeal  of  authori^  of  the 

(a)  At  the  luUncet  of  the  exercUe  of  tbe  power  of  remoTal  bom  office  hftve  been 
mnltipUed  berood  tU  fonuer  example,  under  Pretident  J&t^Ma'a  admlniiCnticKi,  the 
proprietj  of  the  cmiceuioii  of  tlie  power  Ittelf ,  hj  the  flnt  CongreM,  hu  been  itronglT 
qveitioDed.  It  U  tbe  poirer  of  Coegreu,  at  M17  Ume,  uji  a  hl^h  ftalhoritr,  to  eor- 
rect  the  extentive  opention  of  ihii  execnUve  power,  hy  pUdng  the  ■ppointment  of 
t^tnor  D^cen  (and  which  would  incladeainecy-nineoutof  ft  hundred  of  the  lucrstlra 
office!  of  tbe  government)  In  other  haiida.    8  Btory'i  Comtn.  SM-Sff?. 

(b)  Act  of  CongT«M  of  September  34,  1789,  mc  27.  By  the  set  of  CongrM*  of 
April  10, 1806,  c.  21,  tbe  mtmhel'i  bonds  are  to  be  filed  and  recorded  in  the  crfBoe 
of  the  clerk  of  the  diitrict  court  or  circuit  court  litting  within  the  dittrict ;  and 
Initi  for  the  breach  of  the  condition  of  any  inch  bond  nuf  be  inititnted  in  tie  imuh 
and  for  the  fole  use  of  the  penoo  ln]ur«d  hy  a  bivach  of  tbe  condition  of  tbe  bond, 
and  Judgmeata  oa  the  bood  are  to  runaln  aa  a  ■eeuiitjfor  tha  baneflt  of  any  ptnoa 
injured  bf  the  breach  thereof. 

>  Tauin  0/  Offiet  Ada. — By  the  Ten-        Tbe  above  proTitf  oni  were  KpaaM, 

ore  of  Offloe  Act  of  Haich  2, 1867,  U  U.  B.  howerar,  b;  tbe  act  of  April  S,  IBW,  a 

St  at  L.  UO,  c.  l&t.  S  1,  it  wai  eoMted  10,  IS  D.  &  St  at  L.  6,  and  tt  waa  cd- 

tliat  everj  penon  who  Ii  appohited  to  taj  acted  initead,  "  that  every  perton  lioldlng 

civil  office  by  and  with   the  advke  and  any  dvil  office  to  wbicA  lie  ha*  been  or 

content  of  the'  Senate,  and  who  become*  hereafter  may  be  appointed  by  and  with 

duly  qoalifled  to  act  therein,  ihail  lie  en-  the  advloa  and  cotMent  of  tbe  SenaUt 

titled  to  hold  incfa  office  until  a  ancceiior  and  who  (hall  hare  become  duly  qttaU- 

•bail  have  been  in  like  manner  appointed  fled  to  act  tlietein,  ihall  be  entitled  to 

andduly qualified, witha pn>viioa*tothe  hold    inch  office   during    the    t«tm  for 

beads  of  department*.    It  may  I>e  conild-  which   he   shall  have   beat   appointed, 

eied  as  settled  by  tbe  discnnionwliich  this  uuleet  sooner  nmorcd  by  and  with  tb* 

act  received  before  and  after  it*  passage,  advice  and  content  of  tbe  Senate,  01  by 

and  by  the  event*  to  which  it  gave  riie,  tbe  appohitment,  with  tlie  like  advice 

that  It  was  withb)  the  constittitional  power  and  consent,  of  a  sticcetwn  hi  hi*  place, 

of  the   leglsiatare   to  pau.     Johnson's  except,"  Ac. 

Trlal,pu*iM,2  Am.LawBer.660;  Cong.         Tbe  President  b  empowered,  doting 

Obbe,  Feb,  1, 1867,  Hr.  Hale's  Speech :  any  reoe**  of  the  Senate,  In  hi*  discretion, 

United  States  v.  Guthrie,  17  How.  384,  to  ■D*pend  any  such  dvil  officer,  except 

208;   Webster's  Speech  in  Senate,  Feb.  United   Stale*  Judges,  until  the  end  of 

16,  IS86,  Work*,  Iv. ;  Harbnry  v.  Madison,  the  next  sesilon  of  the  Senate,  and  to  ffil 

1  Cranch,  187, 167, 168, 172.  the  raoaw^  in  the  mean  time. 
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substitute  or  deputy;  but  to  guard  against  any  iDconTenience 
which  might  arise  from  the  operation  of  this  principle,  and  to 
prevent  the  miaohiefs  of  a  vacancy  in  office,  the  act  establiahing 
the  judicial  courts  has  provided,  that  in  case  of  the  death  of  the 
marshal,  his  deputies  shall  continue  in  office,  unless  otherwise 
especially  removed,  and  shall  execute  the  same  in  the  name  of 
the  deceased  marahal,  until  another  marshal  shall  be  appointed 
and  sworn.  So,  a  marshal,  when  removed  from  office,  or  his 
term  of  office  expires,  may  still  execute  all  process  in  his  hands, 
aAd  he  remaioB  responsible  for  bis  prisoners  uiiUl  they  are  duly 
delivered  over  to  his  suocessor.  (e)  And  with  respect  to  the 
custody  of  the  prisoners,  under  the  law  of  the  United  States, 
the  marshal  is  directed  to  deliver  his  prisoners  to  the  keeper 
of  one  of  the  jails  of  the  state  in  which  he  is  marshal,  in  cases 
where  the  l^islature  of  the  state,  in  conformity  with  the  recom- 
mendation of  Congress,  have  made  it  the  duty  of  the  julers  to 
receive  them ;  bat  where  they  have  not,  the  marshal,  under  the 
direction  of  the  district  judge,  la  to  provide  his  own  place  of 
Mcurity.  (d) 

(c)  Ib.wc28;  [DooUttleE.Brjftn.U  How.OaS;  Stewtrt  ■>.  HarnDton,  4  HcL«aa 
594 ;  United  8UM*  :  Bank  of  ArUiUu,  Hvnpit.  MO.] 

\,d)  BeMlntloiu  of  Congreu,  September  2S,  1789,  and  Haich  Z,  1791.  See  alM 
the  act  of  CongreH  of  January  6,  laOO,  and  1  Paine,  368.  The  manhal  li  bound  to 
take  from  the  pritoner  nnder  tJiiiied  Statet  proceu  a  bond  for  the  llmlti,  aa  In  the 
caw  for  prltonen  nnder  itate  proccM. 
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LECTURE    XV. 

OF  THE  OBIQINAL  AND  APPELLATE   JUBffiDtCTIOK  OF  THE 
BUPEEME    COCBT. 

Havtkg  taken  a  general  view  of  the  great  departmenta  of  the 
government  of  the  United  States,  I  proceed  to  a  more  precise 
examination  of  its  powers  and  duties,  and  of  the  degree  of  subor- 
dination  under  which  the  state  governments  are  constitutionally 
placed. 

The  Constitution  of  the  United  States  is  an  inatnunent  oon- 
taining  the  grant  of  Bpedfic  powers,  and  the  government  of  the 
Union  cannot  claim  any  powers  but  what  are  contained  in  the 
grant,  and  given  either  expressly,  or  hy  necessary  implioatjon.' 
The  powers  vested  in  the  state  governments  by  their  respectivd 
constitutions,  or  remaining  with  the  people  of  the  several  states 
prior  to  the  establishment  of  the  Constitution  of  the  United 
States,  continue  unaltered  and  unimpaired,  except  so  far  as  they 
are  granted  to  the  United  States.  We  are  to  ascertain  the  true 
construction  of  the  Constitution,  and  the  precise  extent  of  the 
residuary  authorities  of  the  several  states,  by  the  declared  aense 
and  practice  of  the  govemmente  respectively,  when  there  is  no 
collision ;  and  in  all  other  cases  where  the  question  is  of  a  judicial 
nature,  we  are  to  aacertaiu  it  by  the  decisions  of  the  Supreme 
Court  of  the  United  States;  and  those  deci^ons  ought  to  be 
studied  and  universally  understood,  in  respeot  to  all  the  leading 
questions  of  constitutional  law.  (a)  The  people  of  the  United 
States  have  declared  the  Constitution  to  be  the  supreme  law  of 
the  land,  and  it  is  entitled  to  universal  and  implicit  obedience. 
Every  act  of  Congress,  and  every  act  of  the  legislatures  of  the 
states,  and  every  part  of  the  constitution  of  any  state, 
*814  which  are  repugnant  to  the  Constitution  *of  the  United 
States,  are  oeoessarily  void.    This  is  a  clear  and  aettlad 

{a)  I7ii«  Mpra,  243. 

1  Bat  compMe  Legal  Tender  Caaet,  12  WkIL  «6T.  am*,  2U,  n-  !• 
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priDcipla  of  eonstitntional  jurisprndeDce.  The  judicial  power  of 
the  Union  is  declared  to  extend  to  aU  eaut  in  law  and  equity 
arisii^  under  the  Constitution;  and  to  the  judicial  power  it 
belongs,  whenever  a  case  is  judicially  before  it,  to  determine 
what  is  the  law  of  the  land.  The  determinatioD  of  the  Supreme 
Court  of  the  United  States,  in  every  such  case,  miut  be  final  and 
conclusive,  because  the  Constitution  gives  to  that  tribunal  the 
power  to  decide,  and  gives  no  appeal  from  the  deciaion. 

With  respect  to  the  judicial  power,  it  maj  be  generally  ob* 
served,  as  the  Supreme  Court  declared,  iu  the  ease  of  Turner 
V.  7^  Bank  <^  North  America,  (a)  that  the  disposal  of  the 
judicial  power,  except  la  a  few  specified  cases,  belongs  to  Con- 
gress; and  the  courts  cannot  exercise  jurisdiction  iu  every  case 
to  which  the  judicial  pover  extends,  without  the  intervention  of 
Coi^ress,  who  are  not  bound  to  enlarge  the  juriediction  of  the 
federal  courts  to  every  subject  which  the  Constitution  might 
warrant.  So,  ^ain,  it  has  been  decided,  (b)  that  Congress  has 
not  delegated  the  exercise  of  judicial  power  to  the  circuit  courts, 
but  in  certain  specific  eases.  Both  the  Constitution  and  an  act 
of  Congress  must  concur  in  conferring  power  upon  the  circuit 
courts.  A  considerable  portion  of  the  judicial  power,  placed  at 
the  disposal  of  Congress  by  the  Conatitutioii,  has  been  intention- 
ally permitted  to  lie  dormant,  by  not  being  called  into  action  by 
law.  (e)  The  11th  section  of  the  Judiciary  Act  of  1T89,  giving 
juiisdiction  to  the  circuit  courts,  has  not  covered  the  whole 
ground  of  the  Constitution,  and  those  courts  cannot,  for  instance, 
issue  a  mandamus,  but  in  those  cases  iu  which  it  may  be  neoea- 
Bary  to  the  exercise  of  their  jurisdiction,  (d) 

1.  Ita  Orlgliial  Jnrladlotioii.  —  The  original  jurisdiction  of  the 
Supreme  Court  is  very  limited,  and  it  has  been  decided  that 
Congress  has  no  power  to  extend  it.  (e)  *    It  is  oonfined  by  the 

(a)  4  Dallu,  8. 

i&j  M'lntire  v.  Wood,  7  Cranch,  GH;  UTing^ton  v.  Vui  Ingen,  1  Fftine,  46; 
United  States  v.  Hadnm  A  Goodwin,  7  Cnnch,  8S;  United  Statei  v.  BeToiu, 
8  Wlieaton,  336. 

[e)  CoDkliD^fl  TreaUse,  3d  ed.  68. 

id)  Smith  0.  J«ckK>n,  1  Fdne,  463 ;  [Bath  Coimtr  v.  Amj,  18  WalL  244.] 

j<)  Harburj  v.  Hadiaon,  1  Cnnch,  1S7, 

1  £x  parte  Vallandlgham,lWaU.  243,  hand,riiioe  the  act  of  1789,  in  all  caiea 
S63;  £z  pant  Yerger,  8  Wall,  BG,  96;  nheretviglDal JariidiclianUgiTenbrthe 
The  Alk^  7  WaU.  571.    On  the  other    CoMtitoUcai,  the  court  ha*  antboritf  to 
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ConBtitDtioa  to  those  caaas  which  afEect  uubuaadon,  other  pab- 
lio  miniaters  and  consuls,  and  to  those  in  which  a  state  is 
*S15  a  party;  (/)  and  *it  has  been  made  a  question,  whether 
this  original  jurisdiction  of  the  Supreme  Ck>urt  was  intended 
hj  the  Constitution  to  be  exolusive.  The  Judidary  Act  of  1T89 
seems  to  have  considered  it  to  be  competent  for  Congress  to  vest 
concurrent  jurisdiotion,  in  those  specified  oases,  in  other  oonrts ; 
for  it  gave  a  conoorrent  jurisdiction,  in  some  of  those  cases,  to  HiO 
circuit  courts,  (a)  In  the  oase  of  the  Vmted  State*  v.  Bojxb^  (i) 
this  point  arose  in  the  Circuit  Court  for  Penn^lvania  district,  and 
it  was  held  that  Coagress  could  vest  a  concurrent  jurisdiction  in 
other  courts,  of  those  very  cases  over  which  the  Supreme  Court 
had  original  jurisdiotion ;  and  that  the  word  *'  original "  was  not  to 
he  taken  to  imply  exclusive  oognizaooe  of  the  oases  enumerated. 
But  the  opinion  of  the  Supreme  Court  of  the  United  States,  in 
Marbury  T.  Maditon,  («)  goes  far  towards  establishing  the  prin- 
ciple of  ezcIusiTe  jurisdiotion  In  the  Supreme  Court  in  all  those 
cases  of  original  jurisdiction.  This  last  case  was  oonudered,  in 
Petauylvania  v.  Kotloff,  (d)  as  shaking  the  decimon  in  the  case 
of  Ravara;  and  yet  lite  question  was  still  left  in  doubt  by  the 
Supreme  Court,  in  the  case  of  the  Umted  States  v.  Ortega,  (e) 
and  a  decision  upon  it  was  purposely  waived.  (/)  * 

Admitting  this  original  jurisdiction  of  the  Supreme  Court  may 
be  shared  by  other  courts  in  the  discretion  of  Congress,  it  has 
been  decided,  as  we  shall  presently  see,  that  this  original  juris- 
diction cannot  be  eulai^^,  and  that  the  Supreme  Court  cannot 

(/}  Art  8,  Mc  2.  (a)  Aot  of  ConireM,  September  24, 1TB9,  mc.  IS. 

(ft)  2  DsUu,  297.  (c)  1  Cnnch,  1ST. 

(d)  6  9etg.  A  Rawie,  646.         (i)  11  Whetkm,  tftJ. 

(/)  In  tha  o9d>l  opinion  of  the  AtUimer-OeneMl  of  tfae  TJoited  8utet,ln  1T9T,  H 
WM  held  thmt  the  Sapreme  Conrt  of  the  United  Statet  h4d  do  criwumU  JorledlcUoo, 
notU  giren  hj  itatnte,  and  that  It  wh  capable  of  baring  It  conferred  by  lair  in  tbe 
CAM  of  ambAMadon,  &c,  a*  In  the  caee  of  lUieli,  Ac    Op.  Att.-aen.  i.  U. 

exerdee  It  wlthont  any  furtber  act  of  wa*  laid  down  hj  Nelaon,  J.,  diat  the 

CoDgree*  to  regulate  Ite  proceti  or  con-  Jmiidlcdonof  theSnpremeCoeitirainot 

(er  jnriidicdon.    Eentnckyn.  Dennlion,  exclwire.   Qrahamp.Stncken.iBlatchf. 

24  How.  80,08.  60;    St    Iflke'*  Hoepital  ».  BarcUy.  8 

See,  ai  to  ca*ei  in  which  a  state  U  a  BlatcU.    SS9 ;    Lorwaj    c    Lonaada,    1 

partr,  pot,  833,  n.  1.  Lowell,  TT,  1  Am.  L.  Ber.  92;  Penniyl- 

Inthecaaeof  atnitwhicliwubmDglit  vania  v.  Wheding  Bridge  Co.,  IS  How. 

In  the  arcoit  Court  agaloct  a  foreign  con-  518,  GSS,  670. 

■ul,  and  which  failed  on  other  grauuda,  It  >  Ault,  114,  n.  1. 
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be  Tested,  eren  hf  CongreBS,  witb  any  origiDal  joriadictioQ  in 
other  uses  than  those  described  ia  the  Coostitation.  It  in  the 
appellate  jurisdictioD  of  the  Supreme  Court  that  clothes  it  with 
most  of  its  dignitj  and  efficacy,  and  re&den  it  a  constant 
object  of  attention  and  solicitude  on  the  *part  of  tb«  *816 
govemments  and  the  people  of  the  several  states,  (a) 

2.  lU  Appallat*  Jnilsdtotleo  la  Ohm  pandliic  la  Btata  Oonrts. — 
The  Sapreme  Court  has  appellate  jurisdiction,  in  certain  oases, 
oTer  final  decisions  in  the  state  courts,  but  it  has  no  pover  to 
reTiew  its  ovn  deoisionB,  either  at  lav  or  in  eqnity.  (&) ' 

(a)  The  Imperial  Chamber  and  the  Aolic  Council  in  the  Germanic  ConetUntioD 
wet«  Mbunali  of  appellate  jniiidictlcm  onlj.  It  waa  the  original  lair  of  Oermany, 
that  no  man  could  b*  nwd,  excapt  In  the  atate  w  province  to  which  he  belonfed. 
Ballam  on  the  ICiddle  Aget,  I  371,  ST2. 

(i)  Washington  Bridge  Company  v.  Stewart,  S  How.  413 ;  ISchell  e.  Dodge,  107 
D.  8.  629.1 

'  It  nay  decline  to  follow  ita  own  de-  canae,  when  the  bill  it  sot  Anally  diipoaed 

dtiont  in  inbaeqnent  caaei,  however,  aa  of,  Verden  p.  Coleman,  IB  How.  86 ;  nor. 

Id  the  Legal  Tender  Caiea,  19  Walt.  467,  generally,  li  a  decUon  which  reats  In  the 

oate,  261,  n.  1.    See  alio  WMhlngton  Unt  diacretion  of  a  oonrt  of  original  JurUdio- 

reirity  v.  Bows,  8  Wall.  480,  444.  Hon,  Cook  v.  Biunley,  1 1  WaU.  672,  676 ; 

On  the  next  point  tee,  betides  the  act  Well*  v.  McGregor,  IS  id.  188.      Bat  ft 

referred  to  In  the  text,  the  act  of  Feb.  5,  refuial  by  a  itate  court  to  allow  the  re- 

I89T,  anti,  300,  n.  1.  moral  of  a  lolt  to  the  United  Statei  conrK 

Aatowhatiaai(iIt,ieeS0T,  B.  (if)  and  la.    EanouM  v.  HartiB,  14  How.  2a 

B.  1.    Aldrich  v.  Xmm  Co.,  8  WaU.  4B1 ;  Tb^  rale  laid  down  ai  to  a^eala  from 

potf,  326,  n.  1,  where  the  appellate  juria-  Cnlted  Statei  coorta  is,  that  "when  the 

diction  of  the  Supreme  Court  to  reviie  decree  decidei  the  right  to  the  property 

decision!  of  itate  courta  la  alto  considered,  in  cooteat,  and  directs  it  to  be  delivered 

A  Jndgment  affirming  that  of  a  lower  np  by  the  defendant  to  the  complatoant, 

oonrt  and  remanding  the  caie  to  that  or  directt  it  to  be  aold,  or  djrectt  the  de- 

oonrt  it  not  flnal  within  the  act,  Reddall  fendant  to  pay  a  certain  inm  of  money  to 

V.  Bryan,  24  How.  420 ;  nor  Is  an  order  the  complainant,  and  the  complainant  i* 

afflnning  a  ref  naal  of  a  lower  oonrt  to  entitled  to  have  tnch  decree  carried  im- 

grant  a  new  trial.  Sparrow  v.  Strong,  4  mediatdy  into  eiecntlMi,  the  decree  mnat 

WalL  684 ;  nor  it  a  Judgment  reverting  be  regarded  as  a  flnal  one  to  that  extend 

that  of  a  loww  oonrt,  and  awarding  a  new  and  anlhorlxes  an  appeal  to  tUt  oonrt, 

trial,  Tracy  *.Bokonbe,  24  How.  436  ;x>  although  to  much  of  the  bill  ia  retained  t^ 

nor  Is  a  decree  upon  a  motbn  to  dissolve  the  Circuit  Court  as  Is  neceaaary  for  the 

an  Injnnction  In  the  comae  of  a  chancery  pnrpoee  of  adjoacing  by  a  further  decree 

c<  Boatwlek  «.  BrinkefhoS,  lOO  V.  S.     a  writ   of    mandamat ;    thlt   proceeding 
*.    In  Williams  r.  Brulty,  102  V.  S.  S48,     being  now    regarded  ai  an  action,  and 
a  denial  of  a  writ  (tf   inpertedeat   by  the     not  merely  at  a  prerogative  wril    Hart- 
Tlrginia  Court  of  Appeals    wai  held  a     man  v.  Qreenhow,  lb.  678. 
final  Judsment.    So  a  judgment  denying 
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We  have  seen  (c)  that,  by  the  act  of  Congress  of  the  24th  of 
September,  1789,  sec.  25,  a  final  judgment  or  decree  in  any  snit 
in  the  highest  court  of  law  or  equity  of  a  state,  where  is  drawn 
in  question  the  validity  of  a  treaty,  and  the  decision  is  i^ainst  its 
validity;  or  where  is  drawn  in  question  the  construction  of  a 
treaty,  and  the  decision  is  against  the  title,  right,  or  privilege 
Bet  up  or  claimed  under  it,  may  be  reexamined  and  reversed  or 
affirmed  in  the  Supreme  Court  of  the  United  States,  apon  a  writ 
of  error;  and,  upon  reversal,  the  cause  may  be  remanded  for  final 
decision,  or  the  Supreme  Court  may,  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a  final 
decision  of  the  same,  and  award  execution.  The  word  final,  in 
the  Judiciary  Act,  is  understood  to  apply  to  all  judgments  and 
decrees  which  determine  the  particular  cause  ;  and  it  ia  not  to  be 
confined  to  those  judgments  and  decrees  which  are  final  so  as  to 
terminate  all  further  or  renewed  litigation,  in  a  new  suit  on  the 
same  right,  (if)  Under  this  appellate  authority,  it  was  declared 
in  the  case  of  Gierke  v.  Harwoodi(e')  that  if  the  highest  court  in  a 
state  reveiBC  the  judgment  of  a  subordinate  court,  and,  on  appeal 
to  the  Supreme  Court  of  the  United  States,  the  judgment  of  the 
highest  state  court  be  in  its  turn  reversed,  it  becomes  a  mere  nul- 
lity, and  the  mandate  for  execution  may  issue  to  the  inferior  state 
court.  But,  iu  tlie  case  of  Fairfax  v.  Eunt«r,  (f)  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  was  awarded  to 

the  Court  of  Appeals  of  Virginia,  upon  a  judgment  in 
*317    *tbat  court  against  the  right  claimed  under  a  construction 

of  the  treaties  made  with  Great  Britain  in  1783  and  1794, 
and  the  judgment  of  the  Coart  of  Appeals  was  reversed,  and  the 

(c)  Supni,  299. 

{d)  Weston  v.  Citf  Cooncil  of  Chorleaton,  2  Peten,  449.  See  Judge  ConUiiiK'B 
Trektlse  on  the  Coorls  of  the  United  Sutei,  2d  ed.  23,  for  «  cllBtion  of  the  caiea  on 
thia  point.  Thii  treatise  of  the  learned  jndge  ts  coplotu,  aocurate,  snd  &  very  niefal 
digHt  for  the  profewioa.  The  details  of  the  practice  of  the  couiti  of  the  United 
States,  supported  by  a  fnll  rerlew  of  the  statutes,  Judicial  dediloni,  and  rules  of  the 
courts,  are  excellent. 

(e)  3  Dallas,  348.  (/)  7  Ctaneh,  aOS. 

the  accounts  between  the  parties  pnmuuit  If  that  is  the  highest  court  In  ifliicli  a 

to  the  decree  pawed."    Fot^  j  n.  Conrad,  decision  could  be  made  in  the  case  under 

6  How.  201,  304;   Thomson  e.  Dean,  T  thesUtelawi.    Downhatnp.Alezudiia, 

Wall.  S43.  9  WaU.  668. 
The  writ  lies  to  an  Inferior  state  cooit 
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cause  remanded,  and  the  Court  of  Appeals  below  were  required  to 
canse  the  original  judgment,  which  had  been  reversed  iu  that  court, 
to  be  carried  into  due  execution.  The  Court  of  Appeals,  when 
the  cause  oame  back  to  them,  resolved  that  the  appellate  power 
of  the  Supreme  Court  of  the  United  States  did  not  extend  to  that 
court,  and  that  so  much  of  the  act  of  Congress  as  extended  the 
appellate  jurisdiction  of  the  Supreme  Court  to  that  court  was  not 
warranted  by  the  Gonstitutton ;  and  that  the  proceedings  in  the 
Supreme  Court  were  coram  non  jvdice  in  relation  to  that  court ; 
and  they  consequently  declined  obedience  to  its  mandate.  A  writ 
of  error  was  awarded  upon  this  refusal,  and  the  cause  came  up 
again  before  the  Supreme  Court  of  the  United  States,  in  a  case 
in  which  the  judgment  of  the  court  below  drew  in  question  and 
denied  the  validity  of  the  statute  of  the  United  States,  autboriung 
an  appeal  from  a  state  court,  (a) 

A  graver  question  could  scarcely  have  arisen  in  that  court,  or 
one  involving  considerations  of  higher  importance  and  delicacy, 
or  more  deeply  affecting  the  permanency  and  tranquillity  of  the 
American  Union.  In  the  opinion  which  was  delivered,  the  court 
observed  that  the  Constitution  unavoidably  dealt  in  general  lan- 
guage, and  did  not  enter  into  a  minute  specification  of  powers, 
or  declare  the  means  by  which  those  powers  were  to  be  carried 
into  execution.  This  would  have  been  a  perilous  and  difficult, 
if  not  an  impracticable  taek;  and  tiie  Constitution  left  it  to  Con- 
gress, from  time  to  time,  to  adopt  its  own  means  to  effectuate 
legitimate  objects,  and  to  mould  and  model  the  exercise  of  its 
powers,  as  its  own  wisdom  and  the  public  interest  should  require. 

Tne  judicial  power  of  the  United  States  is  declared  to  ex- 
tend to  all  cases  arising  under  treaties  made  under  the 
*  authority  of  the  United  States.  It  was  an  absolute  grant  *  818 
of  the  judicial  power  in  that  case,  and  it  was  competent  for 
the  people  of  this  country  to  invest  the  general  government  with 
that,  or  with  any  other  powers  they  might  deem  proper  aud 
necessary,  and  to  prohibit  the  states  from  the  exercise  of  any 
powers  which  were,  in  their  judgment,  incompatible  with  the 
objects  of  the  general  compact.  Congress  were  bound,  by  the  in- 
jonctions  of  the  Constitution,  to  create  inferior  courts,  in  which 
to  vest  all  that  judicial  jurisdiction  which  was  exclusively  vested 
in  the  United  States,  and  of  which  the  Supreme  Court  cannot 
la)  Mwtln  V.  Himler,  1  Wlwaton,  304. 
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take  any  other  than  an  appeUata  cognizaaoe.  The  whole  jadidial 
power  must  be  at  all  tisies  Tested,  either  in  bd  origiiial  or  ap< 
pellste  form,  in  some  courts  created  under  the  authority  of  tho 
United  States.  The  grant  of  the  judicial  power  was  abHolate, 
and  it  was  imperative  upon  CoDgiess  to  provide  for  the  appellate 
jurisdiction  of  the  federal  courts,  in  all  the  oases  in  which  judicial 
power  was  ezcluBively  granted  by  the  Constitution,  and  not  given 
by  way  of  original  jurisdictioQ  to  the  Supreme  Court. 

The  court,  in  their  examination  of  the  judicial  power,  supposed 
that  the  Constitution  took  a  distinction  between  two  classes  of 
enumerated  cases.  It  intended  that  the  judicial  power,  either  in 
an  original  or  appellate  form,  should  extend  absolutely  to  all 
emes  in  law  and  equity  arising  under  the  Constitution^  the  laws 
of  the  United  States,  and  treaties  made  under  their  authority; 
and  to  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls  ;  and  to  all  cases  of  admiralty  and  maritime  jurisdiction ; 
because  those  cases  were  of  vital  importance  to  the  sovereignty 
of  the  Union,  and  they  entered  into  the  national  policy,  and 
affected  the  national  rights,  and  the  law  and  comity  of  nations. 
The  original  or  appellate  jurisdiction  ought,  therefore,  to  bo  com- 
mensurate with  tjie  mischiefs  intended  to  be  remedied,  and  the 
policy  in  view.  But  in  respect  to  another  class  of  cases,  the  Coa- 
_  stitution  seemed  ex  induttria,  to  drop  the  word  ail,  and  to 
*S19  extend  the  jurisdiction  of  the  'judiciary,  not  to  all  contro- 
versies, but  to  controversies  in  which  the  United  States 
were  a  party,  or  between  two  or  more  states,  or  between  atizens 
of  different  states,  &o.,  and  to  leave  it  to  Congress  to  qualify 
the'  jurisdiction,  original  or  appellate,  in  such  manner  as  public 
policy  might  dictate.  But  whatever  weight  might  be  due  to 
that  distinction,  it  was  held  to  be  manifest  that  the  judicial 
power  was  unavoidably,  in  some  cases,  exclusive  of  all  state  au- 
thority, and,  in  all  others,  might  be  made  so  at  the  election  of 
Congress.'  The  Judiciary  Act,  throughout  every  part  of  it,  and 
particularly  in  the  9th,  11th,  and  18th  sections,  assumed  that,  in 
all  cases  to  which  the  judicial  powers  of  the  United  States  ex- 
tended, Congress  might  rightfully  vest  exclusive  jurisdiodtHi  ia 
their  own  courts.  The  criminal,  and  the  admiralty  and  maritime, 
jurisdiction  must  be  exclusive  ;  and  it  was  only  in  those  cases 
wheret  previous  to  the  Constitution,  state  tribnnals  possessed 
>  Tlie  HoKt  Ttjlot,  4  W^.  Ill,  m ;  putt,  660,  d.  1. 
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jarisdiction  inclependent  of  cational  authority,  that  they  could 
aov  constitutionally  exercise  a  concurrent  jurisdiction. 

The  exercise  of  appellate  jurisdiction  was  not  limited  by  the 
Constitution  to  the  Supreme  Court.  Congress  might  create  a 
racoessioo  of  inferior  tribanals,  in  each  of  vhioh  it  might  vest 
appellate  as  well  as  original  jarisdiction.  The  appellate  jurb- 
diction  of  the  Supreme  Court,  in  cases  where  it  had  not  original 
jurisdiction,  was  declared  to  be  subject  to  such  exceptions  and 
regulations  as  Congress  might  prescribe.  It  remained,  therefore, 
entirely  in  the  discretion  of  Congress  to  cause  the  judicial  power 
to  be  exercised  in  every  variety  of  form  of  appellate  jurifldiction, 
and  the  appellate  power  was  not  limited  to  cases  pendii^  iu  the 
courts  of  the  United  States.  If  it  had  been  limited  to  cases  in 
those  courts,  it  would  necessarily  follow  that  the  jurisdiction  of 
the  federal  courts  must  have  been  exclusive  of  state  courts,  in  all 
the  cases  enumerated  in  the  Constitution.  If  the  judicial  power 
of  tfae  United  States  extends  to  all  cases  arising  under  the  Consti- 
tution, laws,  and  treaties  of  the  Union,  and  to  all  cases 
of  admiralty  and  maritime  jurisdiction,  *  the  state  courts  *  820 
could  not,  consistently  with  the  express  grant  in  the  Con- 
stitution, entertain  any  jurisdiction  in  those  cases  without  the 
r^ht  of  appeal.  If  the  state  courts  might  entertain  concurrent 
jurisdiction  over  any  of  those  cases  without  control,  then  the 
appellate  jurisdiction  of  the  United  States,  as  to  such  oases,  would 
have  no  existence,  which  would  be  contrary  to  the  manifest  intent 
of  the  Constitution.  Tlte  appellate  power  of  the  federal  courts 
must  extend  to  the  state  courts,  so  long  as  the  state  courts  euter- 
tain  any  concurrent  jurisdiction  over  the  cases  which  the  Consti- 
tution has  declared  shall  fall  within  the  cognizance  of  the  judicial 
power.  It  is  very  plain  that  the  Constitutiou  did  contemplate 
that  cases  within  the  judicial  cognizance  of  the  United  States 
would  arise  in  the  state  courts,  in  the  exercise  of  their  ordinary 
jurisdiction  ;  and  that  the  state  courts  would  incidentally  take 
cc^izance  of  the  cases  aiising  under  the  Constitution,  the  laws, 
and  the  treaties  of  the  United  States  ;  and  as  the  judicial  power 
of  the  United  States  extended  to  all  such  cases,  by  the  very 
terms  of  the  Constitution,  it  followed,  as  a  necessary  conse- 
quence, that  the  appellate  jurisdiction  of  the  courts  of  the 
,  United  States  must  and  did  extend  to  the  state  tribunals,  and 
attach  upon  every  case  within  the  cognizance  of  the  judicial  power. 
TOL.  1.-24  [869  ;| 
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All  the  enumerated  cases  of  federal  cc^^uizanoe  are  those  which 
touch  the  safetj,  peace,  and  sovereignty  of  the  nation,  or  which 
presume  that  state  attachments,  state  prejudices,  state  jealousies, 
and  state  intereste,  might  sometimas  obstruct  or  control  the 
regular  administration  of  justice.  The  appellate  power,  in  all 
these  cases,  is  founded  on  the  clearest  principles  of  policy  and 
wisdom,  and  is  deemed  requisite  to  fulfil  efifectuallj  the  great 
and  beneficent  ends  of  the  Coostitation.  It  is  likewise  neces- 
sary, in  order  to  preserve  uniformity  of  decisiOD  throughout  the 
United  States  npou  all  subjects  within  the  purview  of  the  Con- 
stitution ;  and  the  miscbiefa  of  opposite  constructions  and  con- 
tradictory decisions  in  the  diiferent  states,  on  all  these  points  of 
general  concern,  would  be  deplorable. 

*  The  right  of  removal  of  a  cause  from  a  state  court  by  *  821 
a  defendant,  who  is  entitled  to  try  his  r^ts  and  assert  his 
privileges  !□  the  national  forum,  is  also  the  exercise  of  appellate 
jurisdiction  ;  and  the  right  of  removal  of  a  cause  may  exist  before 
or  after  judgment,  in  the  discretion  of  Congress.  The  Supreme 
Court,  by  a  trun  of  reasoning  which  appears  to  be  unanswerable 
and  conclusive,  came  to  the  decision,  that  the  appellate  power  of 
the  United  States  did  extend  to  cases  pending  in  the  state  courts^ 
and  that  the  25th  section  of  the  Judiciary  Act  of  1789,  author- 
izing the  exercise  of  this  jurisdiction  in  the  specified  cases  l^ 
a  writ  of  error,  was  supported  by  the  letter  and  spirit  of  the 
■Constitution.  The  judgment  of  the  Court  of  Appeals,  in  Vii^ 
•ginia,  rendered  on  the  mandate  in  the  cause,  and  denyii^  the 
appellate  jurisdiction  of  the  Supreme  Court,  was  consequently 
reversed,  and  the  judgment  of  the  District  Court  in  Virginia, 
which  the  Court  of  Appeals  in  Virgima  bad  reversed,  was 
affirmed. 

3.  Ita  Pow«n  In  Case*  of  Mandunas.  —  Whether  the  Supreme 
Court  bad  authority  to  issue  the  compnlsory  process  of  manda- 
mtu  to  the  state  courts,  to  enforce  the  judgment  of  reversal,  was 
a  question  which  the  court  did  not  think  it  necessary  to  discuss 
or  decide  ;  and  one  of  the  judges,  in  the  separate  opinion  which 
he  gave  in  the  cause,  seemed  to  think  that  the  Supreme  Court, 
in  the  exercise  of  its  appellate  jurisdiction,  was  supreme  over  the 
parties  and  over  the  case,  but  that  it  had  no  compulsory  control 
over  the  state  tribunals.  The  court  itself  gave  no  intimation  of 
ao  opinion  whether  it  could  or  could  not  lawfully  resort  to  com- 
[8T0] 
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pulsory  or  restrictiTe  process,  operating  in  penonam  upon  the 
Btate  tribnnala ;  and  it  was  no  doubt  deemed  discreet  not  to 
assert  more  authority  constitutionaUj  vested  in  the  court  than 
vaa  aeceesary  for  the  occasion.  If  the  appellate  junsdiotion 
be  founded,  as  it  no  doubt  was  in  that  case,  on  a  solid  basis, 
it  would  seem  to  cany  with  it,  as  of  course,  all  the  coercive 
power  incident  to  every  such  jurisdiction,  and  requisite  to  sup- 
port it. 

*  Another  question  which  was  largely  discussed  and  pro-  *  822 
fonndly  considered  by  the  Supreme  Court,  was  touching 
its  authority  to  issue  a  mandamut  when  not  arising  in  a  case 
under  its  appellate  jurisdiction,  and  when  not  required  in  the  ex- 
ercise of  its  original  jurisdiction.  In  the  case  of  Marbury  v.  Mad- 
iton,  (a)  the  plaintiff  had  been  nominated  by  the  President,  and, 
by  and  with  the  advice  and  consent  of  the  Senate,  had  been  ap- 
pointed a  justice  of  the  peace  for  the  District  of  Columbia,  and 
the  appointment  had  been  made  complete  and  absolute  by  the 
President's  signature  to  the  commission,  and  the  commission  had 
been  made  complete  by  affixing  to  it  the  seal  of  the  United  States. 
The  Secretary  of  State,  after  all  this,  withheld  the  commission, 
and  the  withholding  of  it  was  adjudged  to  be  a  violation  of  a 
vested  legal  right,  for  which  the  plaintiff  was  entitled  to  a  remedy 
by  mandamiu ;  and  the  only  question  was,  whether  the  wwwtfa- 
•mas  could  constitutionally  issue  fi'Om  the  Supreme  Court,  {h) ' 

(a)  1  Cruwh.  1S7. 

(6)  In  the  cue  of  Kcndftll  d.  The  United  State*,  IS  Petert,  mA,  It  wm  decided 
Uut  the  Circnit  Court  for  the  Dlitrlctof  ColambiahBdanthorit;  to  i««ue  and  enforce 
obedience  to  ■  nondantu,  requiring  the  performance  of  a  mere  ministerial  act  by  Uie 
PcMtmaiter-General,  ind  which  neither  he  nor  the  Preiident  had  «aj  anthoritj  to 
deny  or  control ;  far  the  Fostmaiter-Gleneral  fi  not  tnbject  to  the  direction  and  control 
of  the  Preiident,  with  respect  to  the  execution  of  dutlei  impoted  upon  him  bj  law 
The  Preefdent  haa  no  diipeniing  power  over  the  law,  nor  will  a  nontfamui  He  to 
correct  the  erroneouB  judgment  of  an  inferior  court.  It  \»  not  the  proceu  to  review 
Jndiciil  erron  of  anj  kind.  Expartt  Hoyt,  13  Petert,  270;  Ex  part*  Whitney,  18 
Peten,  404.  Thlt  i*  a  lettled  princii>te  In  Engllch  and  American  law.  The  Sing  r. 
iu«ticea  of  Honmontbthlre,  T  DowL  &  Rjl.  334 ;  Judge*  of  Onolda  r.  The  People,  IS 
VendeU,  70 ;  The  People  s.  Judges  of  DqtcheM  C.  P.,  20  Wendell,  668. 

1  ifowfmnM.  —  See,  bettdea  the  caaea  nothinglilefttodlicretton.   Itliadmple, 

dtediniKit«(t),£r]MrtaT>eOroot,6WBll.  definite  dutj,  arising  under  drcamitatice* 

40T.    A  miniiterlal  duty,  the  performance  admitted  or  prayed  to  exist,  and  impoaed 

of  which  majr  be  mforced  by  iwiiKfaim  by  law.    Miaslaslppl  e.  Johmon,  4  Wall, 

or  injnQctton,  ia  one  In  respect  to  which  47G,408,stated  ;w«,A2S,n.l.    Sncliliiiot 
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The  Judiciary  Act,  sec.  13,  authorized  the  Supreme  Court  to 
fdstie  writs  of  mandamut,  in  cases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed,  or  per»ons  holding 
office,  under  the  authority  of  the  United  States.  There  was  no 
doubt  that  the  act  applied  to  the  case,  and  gave  the  power,  if  the 

the  act  oi  the  Socntvj  at  the  Interior  in  ittoniej  at  law  dUbarred  by  it  in  exceM 

ordering  the  Commiuioner  of  the  Land  of   ilB   juriadiclion,   Ex  partt    Bradlej, 

Offlcelocaocel  anentryforlaDd.    Gainei  7    Wall.  861;    or  nben  an  appeal  ii  le- 

B.  ThompKin,  7  Wall.  B47.    See  Secret*i7  f u»ed  by  the  inf «ior  conrt,  and  to  com- 

E>.UcGairahaD,  9  W»U.  296,  and  Litchfield  pel   the   prodactlon   ol    the   tnnicripl, 

V.  Register  &  Recdver,  ib.  671.    PiM,  3A  United  State*  ■>.  Oomez,  S  WalL  7G2, 766. 

n.  1.    Nor  doe*  a  mandamui  lie  to  compel  So,  the  writ  will  isioe  to  compel  the  eie- 

tbe  bead  of  a  department  to  pay  a  lalaiy,  cmioo  of  apreTioniorderot  tbaSapreoM 

at  the  initance  of  the  claimant  of  an  office  Conit  on  the  reTeraal  of  the  Judgment  of 

to  which  the  lalary  ii  Incident.    United  the  coart  below.     Ex  pcaU  Uilwankee 

Sutet  V.  Guthrie,  17  How.  284 ;  United  R.  R.,  6  WaU.  826;  Ex  parte  Dobuqoe  & 

Sute*  IT.   Seaman,  ib.  226 ;     Reeaide  ■>.  P.  R.  R.,  1  Wall.  OB.  i' 

Walker,  II  How.  272 ;  Braahear  d.  Mason,  In  Rigg*   v.  Johiuon  Count;,  6  Wall 

fl  How.  02;  Comminioner  of  Paieot*  n.  166,  it  waa  held  that  a  mtmdamia  might 

Whiteley,  4  WaU.  622 ;  pott,  384,  n.  (c).  be  iMned  by  the  Orcoit  Court  to  compel 

Compare   OrenviUe-Murray   t>.   Eart  of  a  county  to  levy  a  tax  ai  ieqni[«d  by 

CUreodon,  L.  R.  9  Eq.  11.     Some  itate  ^itatnte,    in    order   to   pay   a  judgment 

conrti  hare  declined  to  i*»ne  the  writ  to  recovered   in   that  conrt   on   its   bond*, 

compel  a  governor  to  perform  a  statutory  although  the  levy  bas  been  enjoinedby  the 

duly  of  a  ministerial  sort,  as  inconsisient  state  court,  od  the  ground  tliat  the  boodi 

with  the  division  of  the  powers  of  gorem-  wererold  by  state  law*.   See  also  Webber 

meat  into  three  co-ordinale  department*,  p.  Lee,  ib.  210 ;  United  Stales  d.  Keohuk, 

Mauran  v.  Smith,  8  R.  I.  102,  217,  and  ib.  611,  SlSj  Ex  parU  Hotman,  28  Iowa, 

case*   cited  pro  and   contra.    Ante,  296,  88;     The  Mayor  o.  Lord,  9  Wall.  4Wi 

n.  1,  221,  D.  1 ;  pad,  828,  n.  1.  pmt,  410.     See  fmrtber,  generally.  Von 

ifondaiHU  is  an  appropriate  remedy  to  Hoffman  v.  Qnincy,  4  Wall  686;  Knox 

compel  an  interior  court  to  restore  an  County  v.  Aspinwall,  24  How.  376. 


x'  Ez  parte  Bradley  is  approved  m  of  the  United  States,  the  federal  conrt* 
Virginia  v.  Rives,  100  U.  S.  813.     But  Isaoe  the  writ  only  in  aid  of  a  jnrisdio- 
Bumdaraut  will  not  iasne  to  compel  an  in-  tlon  otherwise  acquired.    Batb  County  v. 
ferior  court  to  reverse  a  decision  rendered  Amy,  13  WaU.  844 ;  Davenport  v.  County 
while  acting  within  iu  jurisdiction.    Ex  of  Dodge,  106  U.  8.  237, 242. 
pane  Bnrtis,  108  D.  S.  2S8 ;  £z  parte  Rail-  In  United  States  v.  Shuiz,  102  D.  S. 
way  Co.,  101  U.S.  711;  £x parte  Ftlppin,  378,a  iMUKfaniwfrom  the  SupremcCnart 
04  U.  S.  848.     See  Marquez  d.  Prisbie,  of  the  District  of  Columbia,  to  the  Secro- 
101  U.  S.  478.    But  mandaniia  does  lie  to  tary  of  the  Interior,  ordering  him  to  de- 
an ioferior  court  to  compel  an  exercise  of  liver  a  patent  to  part  of  the  public  land), 
discretionarypoweronewayorthe  other,  which  patent  had  been  regularly  signed. 
See   Ex  parts  Newman,    14   Wall.   152.  sealed,  comiterslgned,  and  recorded,  was 
Except  In  cases  of  mandamuM  to  inferior  sustained  by  the  Supreme  Court, 
court*  of  the  United  Stales,  and  to  officers 
[372] 


ny  Google 


LECT.   XT.]  THE  IFHTTf3)  STATES.  *  328 

law  was  ooQBtitotional ;  but  the  court  was  of  opinion  that  the  act, 
in  this  respect,  was  not  warranted  bj  the  Constitution,  because 
the  issuing  of  a  mandamui  in  this  case  would  be  an  exercise  of 
original  jurisdiction  not  within  the  Constitution,  and  Congress 
had  not  power  to  give  original  juncidiction  to  the  Supreme  Court 
in  other  cases  than  those  described  in  the  Constitution.  It  had 
not  authority  to  give  to  the  Supreme  Court  appellate  jurisdiction, 
where  the  Constitution  had  declared  that  its  jurisdiction  should 
be  original,  nor  original  jurisdiction  where  the  Constitution  bad 
declared  it  should  be  appellate.  To  enable  the  court  to  issue 
a  mandamut,  it  must  be  shown  to  be  an  «xercise,  or 
*  necessary  to  an  exercise,  of  appellate  jurisdiction.  *  828 

The  Supreme  Court  may  accordingly  issue  a  mandanau 
to  a  circuit  court  of  the  United  States,  commanding  it  to  sign  a 
bill  of  exceptions,  for  this  is  an  exercise  of  power  warranted  by 
the  principles  and  usages  of  law.  (a) 

4.  lU  Otlsiiud  JorUdlotlon  wtasrA  ■  State  la  a  Partr.  —  The  Con- 
stitution gives  to  the  Supreme  Court  original  jurisdiction  in  those 
cases  in  which  a  state  shall  be  a  party  ;  and  in  Fowler  v.  Lind' 
tej/,  (&)  the  question  arose,  when  a  state  was  to  be  considered  a 
party.*    The  parties  in  that  suit  claimed  title  to  lands  under 

(a)  £z  part«  Crane,  5  Feten,  ISO.  In  the  cbm  at  Barry  v.  Mercein,  [&  How. 
103,]  la  the  Supreme  Court  of  the  Uoifed  State*,  at  Waahln^o,  Januarj,  IfHT, 
it  wu  Kdjndgtd  that  a  writ  of  error  would  not  lie  to  the  Supreme  Court,  vpoo 
the  judgment  of  a  Circuit  Court,  refuging  to  grant  a  writ  of  Aoirtu  eorput,  in  •  caw 
of  a  father  claiming  from  the  mother  hi«  Infant  daughter.  The  case  did  'not  codm 
witliin  the  proTiiion  of  the  32d  lectlon  of  the  Judiciarj  Act  of  ITSO.  Ttae  cue  wu 
not  within  the  llmlti  auigned  h;-  the  act  of  Cougreu  to  the  appellate  Juriidlction  of 
the  Supreme  Court  [Compare  Ex  parte  Erertf,  1  Bond,  187,  with  Bennett  r.  Ben- 
nett, Deady,  298.] 

(6)  8  Dftllu,  111. 

'  A  tnlt  againit  the  gOTeraor  of  a  atate  a  niit  wu  brought  In  tlie  Supreme  Court 
In  hli  official  character  i«  a  niit  against  pnrporting  to  be  by  the  itate  of  Texas, 
tbe  ttate.  Kaitocky  e.  Dennliim,  Qot-  and  nnctioaed  by  tlie  prorlsional  gOTct- 
emor  of  Ohio,  3*  How.  00.  x^  nor  of  1886,  bj  the  gorenor  elected  under 

Shortly  aft«r  the  doMof  the  rebellion    the  conitltutlou  of  1806,  and  by  tlie  gor- 

■)  Id  Louisiana  v.  Jnmel,  107  TJ.  S.  annual  lax  and  approprladng  the  pro- 
Til,  tlie  Supreme  Court  (Jnaticei  Field  ceeds  to  the  payment  of  the  state  debl, 
and  Harlan  disMnting)  refused  to  mi^D-  and  prorldlng  that  tlte  act  should  e«- 
tain  a  suit  In  eqnity,  and  to  Imiw  a  mini-  tablisb  a  contract  Iwtween  the  state 
damut  to  compel  the  officers  of  tiie  Stats  and  it*  creditor*.  The  officers  had  twcn 
of  Louisiana  to  cany  out  a  law  of  that  pnihlbEted,  by  an  amendment  lo  the 
state,  prcTioDsly  passed,  for  levying  an  ttaie  constituiion,  from  carrying  out  the 
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grants  from  diffeieot  states.  The  pluntaff  brou^t,  hu  ejectment 
ill  the  Circuit  Court  of  Connecticut,  cluming  title  under  a  grant 
fi-om  that  state,  and  under  a  claim  that  the  lands  lay  within  ihe 
jurisdiction  of  that  state.  The  defendant  claimed  title  under  a 
grant  from  New  York,  and  on  the  ground  that  the  lands  lay 
within  the  rightful  as  well  as  actual  jurisdiction  of  Kew  York. 
The  court  laid  down  tJiis  rule  on  the  subject  of  the  jurisdiction 
of  the  Supreme  Court,  on  account  of  the  intei-est  that  a  state  has 
in  the  controversy,  that  it  must  be  a  case  in  which  a  state  is 
eithei  nominally  or  substantially  the  party ;  and  that  it  is  not  suf- 
ficient that  the- state  may  be  consequentially  affected,  as  being 
bound  to  make  retribution  to  her  grantee  upon  tlie  event  of  evic- 
tion. Though  there  may  be  a  controversy  relative  to  soil  or 
jurisdiction  between  two  states,  yet  if  that  controversy  occurs  in 
a  suit  between  two  individuals,  to  which  neither  of  the  states  is  a 
party  upon  the  record,  it  is  not  a  case  within  the  original  juns- 

enior  afterwarda  appointed  bythecom-  tbatUie/cooldiiotreaU^iioieiiforcetlie 
mander  of  the  district.  It  waa  held  to  be  perfomiance  of  hii  executive  aed  political 
well  brought,  three  Judges  diMeDtiog  on  functiona  b^  the  FreiideuL  Miwiaalppl 
the  groniid  that,  u  a  poUtical  tact,  Teiaa  b.  Johtitoa,  4  Wall.  476 1  ame,  206,  n.  1. 
watDotoneof  the  Uoited  State*.  Tezai  In  the  aecond  caw,  a  bill  by  theatat«of 
V.  White,  7  WalL  700.  Two  other  casea  ot  Georgia  to  enjoin  the  Secretary  of  War, 
interest,  ariilng  out  of  the  war,  may  as  general  of  the  army,  and  district  coin- 
well  be  stated  here  as  elsewhere,  though  mander  from  carrying  out  the  same  Be- 
notstrictly  in  place.  In  the  flnt,  the  state  construction  Acts  (acts  of  Congresi  tj 
of  HintsslppI  sought  to  file  a  bill  to  en  join  Uarch  2  and  23,  1B67],  on  the  ground 
Andrew  Johnson,  President  of  the  United  that  tbeir  doing  so  would  destroy  the  cor- 
States,  from  can-yiug  into  effeut  the  Re-  porate  existence  of  the  state,  was  dia- 
constructlon  Act*,  so  called,  which  were  missed,  on  motion,  for  want  at  jurisdio- 
alleged  to  be  unconstitutional;  hut  the  tion.  Georgia  e.  Staotoa,  d  WalL  GO; 
court  refused  to  allow  it,  on  the  ground  aaU,  32S,  n.  1. 


act.     It  was  contended,  howerer,  that  for  suita  against  officers  as  distinct  from 

this  amendment  was  void,  as  impairlDg  the  goTemment  they  reprMenl,  Daris  v. 

the    obligation    of    the   state   contrscb  Ony,   Id  WalL  aOS;    United  States  v. 

The  court  decided  Ujat  the  taking  of  Lee,  lOS  U.  S.  196. 
the  necessaiy  step*  to  cairy  out  (he  lair        In  Stale  v.  Stale  (TS.  H.  v.  La.,  and 

passed  was  not  a  mere  ministerial  duty,  N.  T.  o.  La.),  9  Supr.  Ct.  Bep.  176,  it  wa* 

and  conld  not  be  enforced  by  Taandamui  ,■  held  that  one  state  could  not  acquire 

nor  was  any  tnut  lavated  by  the  act.  Jnrkdietlon  to  sue  another  In  the  Supreme 

Board  of   Liquidation    v.   McComh,  03  Court  of  the  United  State*,  by  taUng  as- 

U.  S.  581,  amee  nnder  the  same  statate.  slgnmenta  of  debts  due  from  defendant 

The    state    board   of    liquidation   wen  state  to  ciUaois  of  plaintift  state  for  pur 

enjoined  from  admitting  certain  penooi  poaea  of  collection  merely, 
to  the  beoeflt  of  the  itatnte.  See  further. 
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diction  of  the  Sapreme  Court,  because  the  states  may  contest  the 
right  of  Boil  in  the  Supreme  Court  at  any  time,  notwithatandiag 
a  decision  in  the  suit  between  the  individuals.  Nor  will  a  deci* 
sion  as  to  the  right  of  soil  between  individuals  affect  the 
right  of  the  state  as  to  '  jurisdiction  ;  and  that  jurisdiction  *  824 
may  remain. unimpaired,  though  the  state  may  have  parted 
wiUi  the  right  of  soil.  In  such  a  case  the  Supreme  Court  would 
not  allow  an  injunction,  on  a  bill  filed  by  the  State  of  New  York 
against  the  State  of  Connecticut,  to  stay  proceedings  in  the  eject- 
ment salt  between  individuals,  though  a  general  claim  of  soil  and 
jurisdiction  was  involved  in  the  private  suit,  because  the  State  of 
New.  York  was  not  a  pasty  to  the  suit  in  the  Circuit  Court,  nor 
interested  in  the  decision,  (a) 

5.  Its  App«U«M  JntlsdloUon  resolated  hj  ConcieM.  —  The  appel- 
late jurisdiction  of  the  Supreme  Court  exists  only  in  those  cases 
in  which  it  is  affirmatively  given.  In  the  case  of  Witcart  v. 
J)auehy,  (by  the  Supreme  Court  considered  that  ita  whole  appel- 
late jurisdiction  depended  upon  the  regulations  of  Congress,  aa 
that  jurisdiction  was  given  by  the  Constitution  in  a  quaUfied  man< 
ner.  The  Supreme  Court  was  to  have  appellate  jurisdiction, 
**  with  such  exceptions  and  under  such  regulations  as  Congress 
should  make ; "  and  if  Congress  had  not  provided  any  rule  to 
r^ulate  the  proceedings  on  appeal,  the  court  could  not  exercise 
an  appellate  jurisdiction ;  and  if  a  rule  be  provided,  the  court 
could  not  depart  from  it.  In  pursuance  of  this  principle,  the 
court  decided,  in  Clarke  v.  Bazadone,  (c)  that  a  writ  of  error  did 
not  lie  to  that  court  from  a  court  of  the  United  States  territory 
northwest  of  the  Ohio,  because  the  act  of  Congi-ess  had  not 
authorized  an  appeal  or  writ  of  error  from  such  a  court  It  was 
urged  that  the  judicial  power  extended  to  all  cases  arising 
under  the  Constitution,  and  that  where  a  Supreme  Court  had  not 
original,  it  had  appellate  jurisdiction,  with  such  exceptions  and 
under  such  regulations  as  Congress  should  make  ;  and  that  the 
appellate  power  was  derived  from  the  Constitution,  and  must  be 
full  and  complete,  in  all  cases  appertaining  to  the  federal 
judiciary  *  where  Congress  had    not  by  law  interfered    *  S25 

\a)  New  Tork  v.  Connecticut,  4  Dillu,  S.  In  the  mm  of  Rhode  latand  v.  HuMt- 
ehotetti,  12  Pel«n,  067,  It  wm  decided,  after  s  Teiy  eUbonCe  dlictuiion,  that  the 
Bupieme  Court  had  Juritdlction  to  aacertain  and  eatabliih  bonndarie*  between  two 
iUlei,  and  to  retlore  and  ccmflrm  rigfata  of  aoTerelgntj  and  Juritdlction. 

(b)  S  DaUaa,  83L  (c)  1  Crancb,  213. 
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and  controlled  it  by  exceptions  uid  regulations.  The  court, 
however,  adhered  to  the  doctrine  which  they  had  before  laid 
down,  and  proceeded  upon  the  principle,  that  though  the  appel- 
late powers  of  the  court  were  given  by  the  Constitution,  they 
were  limited  entirely  by  the  judiciary  statates,  which  are  to  be 
understood  sa  making  exceptions  to  the  appellate  jurisdiction  of 
the  court,  and  to  imply  a  negative  on  the  exercise  of  such  a 
power,  in  every  case  but  those  in  which  it  is  affirmatively  given 
and  described  by  statute.^  This  was  the  piinciple  also  explicitly 
declared  in  the  case  of  The  United  Statet  v.  More,  (a)  and  in  the 
case  of  Duroutteau  v.  The  United  Statei.  (b)  In  the  first  of  those 
cases,  the  rule  of  construction  was  carried  to  the  extent  of  hold- 
ing that  no  appeal  or  writ  of  error  lay  in  a  criminal  case  from  the 
Circuit  Court  of  the  District  of  Columbia,  because  the  appellate 
juiisdiction,  as  to  that  district,  applied,  by  tlie  terms  of  the  stat- 
ute, to  civil  cases  only.  The  rule  was  afterwards,  iu  ^  parte 
Kearney,  (c)  laid  down  generally,  that  the  Supreme  Court  had  do 
appellate  jurisdiction  from  circuit  courts  in  criminal  cases  con- 
fided to  it  by  the  laws  of  the  United  States.  Nor  has  it  any 
appellate  jurisdiction  over  a  judgment  of  the  circuit  courts,  in 
oases  brought  before  it  by  writ  of  error  from  a  district  court, 
though  it  has  over  judgments  and  decrees  of  the  circuit  courts  in 
suits  brought  before  them  by  appeal  &om  the  district  courts,  (d) 
6.  Ito  Appellate  Juisdlotloa  oonflnvd  to  CasM  nndar  the  Constltn- 
Uoa,  Treatlea,  and  Xaws.  —  The  Constdtutdon  says,  that  the  judicial 

(a)  3  Cranch,  159.  (b)  9  Cruich,  807. 

(e)  7  Wheaton,  38 ;  Ex  parte  Watkini,  8  Peter*,  198 ;  7  Peten,  668,  e.  r. 

(d)  United  SUtei  n.  QoodwiD,  T  Cnncb,  108;  United  States  d.  Gordon,  lb.  287. 
Bat  lee  rapra,  S09,  now  altered  \>j  act  of  CongTCM.  Mr.  Justice  Story,  In  the  mm 
Ex  parte  Chritty,  3  How.  302,  S17,  *Uted  Uiat  no  appeal  was  glren  or  lie*  fTt>ni  fba 
judgroeoEa  either  of  the  dittrict  or  circuit  conrta  In  criminal  eaaea.  So  it  wm 
adjudged  that  the  Supreme  Conrt  bM  no  power  of  appeal  from  the  decree*  of  the 
Distrit;t  Coart  sitting  in  bankmptcy,  nor  no  power  to  issoe  a  prohitHtioD,  except 
when  the  IHstrict  Court  is  proceeding  a*  a  court  of  aduiinl^  and  maritime  Jnri*- 
dicUon.    See  also  infra,  883. 

>  fzpOTfcMoCardle,  7WaIl.  506;The  Oie  Supreme  Court  Is  by  a  certUIcale  of 

Lucy,  8  Wall.  8OT ;  Ex  parte  Graham,  10  the  judge*  of  the  drcnlt  Conit  that  they 

Wall.  Ml,  642.  are  dirided  in  oidDbn.    fJx  port*  Oordua, 

Neither  a  writ  of  prohlbiUon  nor  arti-  1  Black.  603;  Forsyth  v.  United  Bute*, 

orari  will  lie  from  the  Supreme  to  the  9  How.  6T1 ;    United  States  v.  Ciccnit 

Circuit  Court  in  a  criminal  ca*e.    The  Judge*,  3  WaU.  873,  S70. 
only  mode  of  bringing  *ach  a  case  before 
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power  shall  extend  to  all  cases  arising  under  tbe  Constitution ,  laws, 
and  treaties  of  the  United  States  ;  and  it  has  been  made  a  ques- 
tion as  to  what  was  a  cote  arising  under  a  treaty.  In 
•  Omngi  v.  Norwoodf  (a)  there  was  an  ejectment  between  *  826 
two  citizens  of  Maryland,  for  lands  in  that  Btat« ;  and  the 
defendant  set  up  an  outstanding  title  in  a  British  subject,  which 
he  contended  was  protected  bj  the  British  treaty  of  1794.  The 
Court  of  Appeals  decided  agwnst  the  title  thus  set  op ;  and  the 
Supreme  Court  of  the  United  States  held  that  not  to  be  a  case 
within  the  appellate  jurisdiction  of  the  court,  because  it  was  not 
a  case  arising  under  the  ti-eaty.  The  treaty  itself  was  not  drawn 
in  question,  either  directly  or  incidentally.  The  title  in  question 
did  not  grow  ont  of  the  treaty,  and  as  the  claim  was  not  under 
the  treaty,  the  title  was  not  protected  by  it ;  and  whether  the 
treaty  was  an  obstacle  to  the  reooveiy,  was  then  a  question 
ezclnsively  for  the  state  court,  (py 

(a)  6  Cnncb,  814. 

lb)  A  aae,  in  the  MnM  of  the  Coiutittttiaii,  laji  I£r.  Jiulice  Stor;  (CommeuUrU* 
OB  Ute  CotuUttitioi],  UI.  507),  ii  a  Buit  In  l>ir  or  equltj,  ind  ariaef  when  lome  ■ab- 
ject touching  the  Conttitntioa,  lawi,  or  trekttei  of  the  United  State*  li  inbmitted  to 
the  conrti  by  &  part j  who  Mwrt*  hi*  rlgbtt  In  the  f onn  prcwribed  by  law.  See  bIm 
9  WhMton,  B19,  and  9  Peten,  224 ;  [injm,  a.  1,  adjiatm.] 

>  Apptalt  Jrom  Slala  CemU.  —  Owlngi  Tender  Acti  that  althoQgh  the  tlale  Gonrt 

D.  Norwood  ii  conflnned  bj  Hendenon  v.  had  decided  In  faror  of  the  contlltatioD- 

Tennenee,  10  Bow.  81 1 ;  Verden  v.  Cole-  aliqr  of  the  acu,  the  Saprame  Court  of  the 

man,  1  Black,  472 ;  [Miller  v.  Laocaiter  TJoitcd  Suiei  had  appellate  Jnritdlctlon, 

Bank,  100  D.  &  6ti ;   Long  v.  ConTene,  both  by  S  26  of  tbe  Jndldary  Act  of  1780 

«1  U.  S.  106 ;    HuteU  o.  HlgbDMn,  96  and  by  g  2  of  the  act  of  1897  (aiiAi,  800, 

D.   B.  647]     See  lAofear  e.  Bnnley,  i  n.  1),  aa  the  decision  below  wai  again«t  a 

Wall.  204.  Semite  o.  Hasu-,  lb.  481,  for  right  claimed  under  the  ConititntioD  to 

casei   where  Jorbdlction  wa«  declined;  hare  a  note  paid  In  coin.     Trebllcock  >>. 

Bdohart  >.  Felpe,  6  WalL  160.  SUrer  «.  WilHn,  12  WalL  687  (oTeirulin?  Rooae- 

ladd,   lb.    440,  where   jmitdiction   waa  relt  s.  Heyer,  1  WalL  612).     8«e  The 

taken.  Banki  r.  The  Haf  or,  7  WaU.  18 ;  Fonnan 

The  Snpreme  Conrt  cannot  reTiae  the  v.  Nichol,  S  Wall.  44. 
Jadpnentof  a  itale  court  merely  becaan  Again,  If  the  judgment  of  the  atate 

the  validity  of  a  treaty  or  etatnte,  or  of  court  would  bare  been  the  tame  U  the 

an  anthorlty  exerdeed  nader  the  United  error  alleged  to  appear  on  the  record  had 

Stalet,  was  drawn  In  qnettlon  before  It,  not  been  committed,  or.  In  other  worda,  if 

If  tbe  dediion  wa*  In  faror  of  ttie  author-  it  doea  not  appear  by  dear  and  necettary 

Ity,  treaty,  or  itatnte.     Strader  v.  Bald-  intendment  that  the  qnettion  mn*t  have 

win,  9  How.  261 ;  Ryan  v.  Thomaa,  4  been  ralied  and  muit  hare  been  decided 

WalL  608;  poit,  SSO,  n.  (a).    Bnt  it  waa  In  order  to  Indnce  the   judgment,   the 

beld  in  a  caae  arlaliv  nnder  the  Legal  Siqireme  Conrt  will  not  have  Jnriadio- 
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T.  Its  AptMllMt*  Jiuicdlctlon  to  Mattsr  appaailnc  od  tita  Raoord. — 
The  Judiciary  Act  of  1789  required,  on  eixor  or  appeal  from  a 

tion.    WiUiamt  v.  01i*«,  12  How.  Ill ;  record  wu  l«ft  muetUed  In  Steirwt  v. 

Gill    V.   OUrer,   11    How.    529;    Uilliii-  Kahn.ll Wftll.lBS.GOSiTretnlcocke.WO- 

get  r.  HutDpee,  8  WkII.  268,  263.    Ck>m-  too,  IS  Wall  687,  OH ;  but  it  Kemi  thM 

pftre   Minnssata   v.   Bacbelder,   1  W»U.  the  taw  has  not  been  changed,  Klinger  r. 

109.  HiMonri,  18  Wall.  267. 3(12.   Cuei  nndcr 

A[puD,  the  fact  that  a  ttala  conrt  haa  the  toimer  act  are  Walker  t.  TillaTaao.O 

declared  a  contract  Toid  whkh  the  Su-  Wb1L124;  The  VictoT7,ib.SS2i  Fnrman 

preme  Court  might  think  valid  it  not  d.  Nichol,  8  Wall,  ii;  Worthj  v.  Cma- 

enongh.    In  nich  a  caae  it  miut  be  the  miadonen,  S  Wall.  811 ;  Ingunnoe  Co.  v, 

conadtntioDoriomelawoftbe  state  which  The  TreBiarer,  11  WalLSOf.  See  Brldga 

Imp^n  the  obligation  of  the  coDtract.  Proprieton  v.  Hoboken  Co.,  1  WalL  116; 

Ballroad  Co.  v.  Bock,  *  Wall.  177 ;  Enoz  Nauer  v.  Thonuu,  13  AUea,  67S. 

v.ExcbaDge  Bank,  12Wail.37B;  Northern  If  the  conrt  can  see  clearly  from  the 

B.  B.  r.  Tbe  People,  ib.  384.    In  Bridge  whole  rectxd,  that  a  certain  proTlaloa  of 

Proprietor*  n.  Hoboken  Co.,  1  WalL  116,  tbe  CoDiUCnHoD  wa*  relied  on  bj  Htu 

and  Furman  v.  Nichoi,  8  WalL  44,  the  party  who  bring*  the  writ  of  error,  alw 

qneitloD  was  whether  a  itate  law  did  not  that  the  right  that  claimed  by  him  wac 

impair  the  obligation  of  contracla.     12  denied.  It  haa  jnrisdlctioD,  althongfa  tbe 

WalL  88S.  act  of  Congreu  or  part  of  the  Coutitotian 

In  order  to  give  the  court  JuriidictiOD,  aappoaed  to  be  infringed  by  the  ilats  law 

theatatnte,  the  validity  of  which  iidnwn  1*  not   pointed   ont   in   expreaa    word*, 

In  qoettion,  moat  be  paaaed  by  a  atate.  Bridge  Proprieton   v.  Hoboken   Co.,  1 

a  member  of  the  Union ;  it  ii  not  enough  Wall.  118,   \iS;    fnrman    r.  Nicbol,  8 

even  that  it  ii   pasted  by  a  territory.  Wall.    44,    66;    and  It  ii  uld   that  If 

Miner*'  Bank  v.  Iowa,  12  How.  1.    Acta  tiiere  I*  no  Talld  gronnd  for  (be  jodg- 

of  other  organised  poIMcal  bodle*  witbin  ment  except  one  which  raiae*  a  que*- 

thelimit*oftha  Union  mii*tbedealtwlth  tlon  nnder  the  act,itwlll  be  preanmed 

either  nnder  tbe  power  to  put  down  tn*ni>-  to  be  baaed  upon  tliat,  and  jnrbdietioB 

vectJoDi,  or  by  tbe  penal  law*  of  the  stale  will  be  taken.     Elinger  v.  MiMOuri,  13 

or  territory  in  which  they  are  acting.  Wall.  267. 

8cotti',JoDei,6How.848ipiM<,84S.   The  If  It  doei  not  appear  by  neoe«nry 

conrt  baa  no  jnrladJcUon  to  detennlna  Inlendment  from  the  reowd  that  a  qnee- 

wbethn  a  goTemment  organiied  in  a  tion  within  tbe  act  wa«  raited  and  patted 

•tate  it  tbe  duly  conatitated  goTemment  upon,  there  k  no  appellate  Jnritdlctloii, 

of  the  itate  or  not    That  it  a  qneilion  although tiiepreddingJndgecertlfleatlMt 

for  the  political  power.   Lnttier  d.  Borden,  it  wat  to  in  fact.    Ballroad  Co.  v.  Roc^ 

7  Bow.  1 ;  Texaj  v.  White,  7  Wall.  700,  i  WaU.  177 ;  Parmelee  e.  I^wrenco,  11 

730,  stated  S2S,  n.  L    For  other  cases  WalL  SO.      So  the  opinton    cannot  be 

where  the  court  has  declined  to  entertain  resorted  to  tor  the  pnrpoae  of  ihowiog 

political  questions,  see  286,  n.  1;    The  that  a  qnettlon  of  federal  cogninnce  waa 

Protector,  12  WalL  TOO  (as  to  tbe  begfai-  decided  by  the  sUte  court     Gibson  v. 

ning  and  end  of  the  rebellion).  Choutean,  8  WalL  814.    Bo,  on  the  other 

Whether  the  act  of  Feb.  5.  1867,  mU,  hand,   if  the   record    raises   a   qnetlioB 

SOD,  n.  1,  repealt  by  omisslOD  the  reqnire-  within  tbe  act,  and  it  appeara  from  the 

ment  of  the  Judiciary  Act  of  1789  that  opinimi  only  of  the  state  court  (althongli 

the  error  shall  appear  on  the  face  of  Die  tlw  tame  k  reqnlrad  by  a  atate  law  to  ba 
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state  court,  that  the  error  assigDed  appear  on  the  face  of  the  rec- 
ord, aad  immediately  rexpeot  some  questions  afEecting  the  validity 
or  construction  of  the  Constitution,  treaties,  statutes,  or  authori- 
ties of  the  Union.  Under  this  sot,  it  is  not  aeceasary  that  the 
record  should  state  in  terms  the  misconstruction  of  the  authority 
of  the  Union,  or  that  it  was  drawn  in  question ;  bat  it  most  show 
some  act  of  Congress  applicable  to  the  case,  to  give  to  the 
Supreme  Court  appellate  jurisdiction.  It  will  be  sufficient,  if  it 
be  apparent  that  the  case,  in  point  of  law,  involved  one  of  the 
questions  on  which  the  appellate  jurisdiction  is  made  to  depend 
by  the  25tb  section  of  the  Judiciary  Act  of  1789,  and  that  the 
state  court  must  have  virtually  passed  upon  it.  (e)  But  the 
court  hw  been  so  precise  upon  this  point,  that  in  Miller  v. 
Niehollt,  (d)  notwithstanding  it  was  believed  that  an  act  of 

(«)  Cnig  B.  State  of  bHuonri,  4  Peten,  410.  In  Civwell  tr.  Butdell,  10  Petera, 
868,  the  Supreme  Conrt  reviewed  ill  tbe  cuet  on  the  appellate  jnritdiction  of  the 
court  from  the  atate  courta ;  uid  it  wu  decided,  that  to  give  the  conrt  •ppellt.M 
JuriadictloD,  two  thing!  iniut  have  occuired,  and  be  apptireiit  is  the  record,  or  bj 
aecemty  Inference  from  it :  (1.)  that  lome  one  of  the  qnettloDs  itnted  in  the  2Sth 
section  of  the  Judidaiy  Act  of  1780  did  ariie  in  the  coort  below,  and  (2.)  that  a 
deciiion  wu  actoallj  made  thereon  hj  the  itme  court  in  the  manner  reqaired  bj  Ibe 
•ectton.  If  both  of  tbeM  do  not  appear  on  the  ncord,  the  appellate  juriadlclioa 
faib.  12  Peten,  COT ;  Ocean  Id*.  Co.  v.  Follej*,  18  Pelen,  157 ;  Coonj  v.  GaiUBor, 
IS  Peten.  18,  ■.  p.    See  *1m  ConUin'*  TreatUe  (2d  ed.),  26. 

(d)  i  Wheston,  811. 

Hied  among  the  papen  of  a  caw)  that  proceeding  initltated  In  a  (tata  court  bj 

there  waa  a  point  in  the  cue  which  wa*  tubmitting  an  agreed  ttatement  of  fact! 

a  groDiid  of  decdsion,  bat  which  wai  not  without  anj  compulsorj  proceta.   Aldrich 

within  the  act,  the  Supreme  Court  hu  e.  JEtnm  Co.,  6  Wall.  401.    Bnt  when  a 

Joriedictioa.    Hector  v.  Aabley,  6  WalL  dlitrlct  Judge  wai  authoriied  bj  act  ol 

14S.     See  further,  Maguire  v.  Tjler,  S  Congreu  to  adjudicate  on  certain  claima, 

WalL  ftGO.  which  were  to  be  paid  if  the  Secretary 

It  maj  be  added  that  wrlti  of  eiTor  to  of   tlie   Treasury   ihould,  on    a   report 

(tale  court*  are  not  allowed  aa  of  right,  of   the  CTidence,   deem   it   adviiable,  it 

The  practice  U  to  lubmit  the  record  to  a  wa«  held  that  the  Judge  acted  ai  a  coin, 

jodge  of  the  SiipmM  Conrt,  who  enun-  nuMlooer,  and  no  appeal  lay.     United 

inee  whether  the  caae  upon  the  face  of  States    c.   Ferreira,    13    Bow.   40 ;    Ex 

the  re<wrd  will  Justify  the  allowance  of  ports  ZeUner,  0  WalL  244,  247  ;  United 

the  writ.     Twitctiell  v.  Commonwealth,  Stale*   v.  Circuit  Judge*,   S  Wall.  878. 

T  Waa  821;  Gleason  n.  Fh>rida,  9  WalL  See  tbe  timUar  decisiom  as  to  the  Court 

T79.  of  Claims  as  fonnerlj  regulated,   taUe, 

See,  a*  to  what  is  a  came  or  *nlt,  mte,  2OT,  a  1. 

S07,  n.  (d).     A  petition  for  a  writ  of  As  to  what  is  a  dual  judgment,  *ee 

kabtat  carfHU,  duly  presented,  i*  one.    Ex  819,  n.  1. 
van*  HiUigan,  4  WalL  2,  112.    So  1(  a 
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Congress,  giTing  tiie  United  States  piioritj  in  cases  of  inaol- 
vencj,  had  been  disregarded,  yet,  as  the  fact  of  insolvency 

*  327    '  did  not  appear  upon  record,  tlie  court  decided  that  they 

could  not  take  jurisdiction  of  the  case.  .  In  the  ezercine 
of  their  appellate  juriiwliction,  the  Supreme  Court  can  only  take 
notice  of  questions  arising  on  matiert  of  fact  appearing  upon  the 
record;  and  in  all  cases  where  jurisdiction  depends  on  the  party, 
it  is  the  party  named  in  the  record,  (a) 

8.  Its  AppoUate  Jniladlotion  wdsts,  dionch  a  Btatv  be  a  Far^. — 
The  appellate  jurisdiction  may  exist,  though  a  state  be  a  par^, 
and  it  extends  to  a  final  judgment  in  a  state  court,  on  a  case 
arising  under  the  authority  of  the  Unidn.  The  appellate  powers 
of  the  federal  judiciary  over  the  state  tribunals  was  again,  and 
Tery  largely,  discussed  in  the  case  of  Cohau  v.  F?r^'nta/(() 
and  the  constitutional  authority  of  the  appellate  jurisdiction  of 
the  Supreme  Court  was  vindicated  with  great  strength  of  aigu- 
ment  and  clearness  of  illustration.  The  question  arose  under  an 
act  of  Congress  instituting  a  lottery  in  the  District  of  Columbia, 
and  the  defendant  below  was  criminally  prosecuted  for  selling 
tickets  in  that  lottery,  contrary  to  an  act  of  the  legislature  of 
Virginia.  Judgment  was  rendered  against  him,  in  the  highest 
court  of  the  state  in  which  the  cause  was  cognizable,  though 
be  claimed  the  protection  of  the  act  of  Congress.  A  writ  of 
error  was  brought  upon  that  judgment  into  the  Supreme  Court 
of  the  United  States,  on  the  ground  that  the  proeecutjon 
drew  in  question  the  validity  of  the  statute  in  Virginia,  as 
being  repugnant  to  a  law  of  the  United  States,  and  that  the 
decision  was  in  favor  of  the  state  law.  It  was  made  a  great 
point  in  the  case,  whether  the  Supreme  Court  had  any  juris- 
diction. 

The  court  decided,  that  its  appellate  jurisdiction  was  not  ex- 
cluded by  the  character  of  the  parties,  one  of  them  being  a  state, 
and  the  other  a  citizen  of  the  state.  Jurisdiction  was  gives 
*  328  to  the  courts  of  the  Union  in  two  classes  of  cases.  *  In 
the  first,  their  jurisdiction  depended  on  the  character  of 
the  cause,  whoever  might  be  the  parties ;  and,  in  the  second,  it 
depended  entirely  on  the  character  of  the  parlies,  and  it  was 

(a)  Qorernor  of  Georgia  u.  llBdruo,  1  F«ten,  110;  HicUe  v.  SUrke,  ib.  96; 
ftober  v.  CockereU,  6  td.  348.  ' 

(  b)  6  WhwtoQ,  SM. 
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unimportant  what  m^bt  be  the  subject  of  oontroversj.  The  gen- 
eral government,  though  limited  u  to  its  objects,  was  supreme 
with  respect  to  those  objeote.  It  woe  supreme  in  all  coses  in 
which  it  was  empowered  to  act.  A  case  arising  under  die  Con- 
stitution and  laws  of  the  Union  was  cognizable  in  the  courts  of 
the  Union,  whoever  might  be  the  parties  to  that  case.  The  sover- 
eignty of  the  states  was  limited  or  surrendered,  in  many  cases, 
where  there  was  no  other  power  conferred  on  Congress  than  a 
coastmotive  power  to  maintain  the  principles  established  in  the 
Constitution.  One  of  the  instruments  by  which  that  duty  might 
be  peacefully  performed  was  the  judicial  department.  It  was 
authorized  to  decide  all  eateB  of  every  description,  arising  under 
the  Constitution,  laws,  and  treaties  of  the  Union  ;  and  from  this 
general  grant  of  jurisdiction,  no  exception  is  made  of  those 
cases  in  which  a  state  may  be  a  party.  It  was  likewise  a  polit- 
ical axiom,  that  the  judicial  power  of  every  well^constituted 
government  muat  be  coextensive  with  the  legislative  power,  and 
must  be  capable  of  deciding  every  judicial  question  which  grows 
out  of  the  constitution  and  laws.  The  most  mischievous  conse- 
quences would  follow,  from  the  absence  of  appellate  jurisdiction 
over  a  state  court,  where  a  state  was  a  party,  for  it  would  pros- 
trate the  government  and  laws  of  the  Union  at  the  feet  of  every 
state.  The  powers  of  the  government  coulcl  not  be  executed  by 
its  own  means,  in  any  state  disposed  to  rasist  its  execution  by  a 
course  of  legislation.  If  the  courts  of  the  Union  could  not  cor- 
rect the  judgments  of  the  state  courts,  inflicting  penalties  under 
state  laws,  upon  individuals  executing  the  laws  of  the  Union, 
each  member  of  the  confederacy  would  possess  a  veto  on  the  will 
of  the  whole.  No  government  ought  to  be  so  defective  in  its 
oiganization  as  not  to  contain  within  itself  the  means  of 
securing  the  execution  of  its  own  laws.  If  *  each  state  *  829 
was  left  at  liberty  to  put  its  own  construction  upon  the 
constitutional  powers  of  Congress,  and  to  legblate  in  conformity 
to  its  own  opinion,  and  enforce  its  opinion  by  penalties,  and  to 
resist  or  defeat,  in  the  form  of  law,  the  legitimate  measures  of 
the  Union,  it  would  destroy  the  Constitution,  or  reduce  it  to  the 
imbecility  of  the  old  confederation.  To  prevent  such  mischief 
and  ruin,  tlie  Constitution  of  the  United  States,  most  wisely  and 
most  clemly,  conferred  on  the  judicial  department  the  power  of 
construing  the  Constitution  and  laws  in  every  case,  and  of  pre- 
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serriag  them  from  all  violation  from  every  quarter,  so  fiu-  as 
judicial  decdaioDS  ooold  preseire  them. 

The  case  before  the  court  was  one  in  which  jurisdiction  de- 
pended upon  the  character  of  the  cause,  as  it  was  a  case  arising 
under  the  law  of  the  Union.  It  was  not  an  ordinary  case  of  a 
oontroversy  between  a  state  and  one  of  its  citizens,  for  there  the 
jurisdiction  would  depend  upon  the  character  of  the  parties.  The 
court  concluded,  that  the  appellate  power  did  extend  to  the 
case,  though  a  state  was  a  party,  because  it  was  a  case  touching 
the  validity  of  an  act  of  Congress,  and  the  decision  of  the  state 
court  was  against  its  validity ;  and  in  all  cases  arising  nnder  the 
Constitatiou,  laws,  and  treaties  of  the  Union,  the  jurisdiction  of 
the  court  may  be  exercised  in  an  appellate  form,  though  a  state 
be  a  party. 

The  court  observed,  that  the  amendment  to  the  Constitution, 
declaring  that  the  judicial  power  was  not  to  he  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  a 
state  by  individuals,  did  not  apply  to  a  writ  of  error,  which  was 
not  a  suit  against  a  state,  within  the  meaning  of  the  Constitution  ; 
and  the  jurisdiction  of  the  Supreme  Court,  in  cases  arising  under 
the  Constitution,  laws,  and  treaties  of  the  Union,  may  be  exercised 
by  a  writ  of  error  brought  upon  the  judgment  of  a  state  court. 
The  United  States  are  one  nation  and  one  people,  as  to  all 
cases  and  powers  given  by  the  Constitution,  and  the  judi- 

*  830   cial  power  *  must  be  competent  not  only  to  decide  on  the 

validity  of  the  constitution  or  law  of  a  state,  if  it  be  re- 
pugnant to  the  Constitution  or  to  a  law  of  the  United  States, 
but  also  to  decide  on  the  judgment  of  a  state  tribunal  enforc- 
ing such  unconstitutional  law.  The  federal  courts  must  either 
possess  exclusive  jurisdiction  in  all  cases  affecting  the  Constitu- 
tion and  laws  and  treaties  of  the  Union,  or  they  must  have 
power  to  revise  the  judgments  rendered  on  them  by  the  state 
tribunals.  If  the  several  state  courts  had  final  juriadictioD 
over  the  same  cases,  arising  upon  the  same  laws,  it  would  be  h 
hydra  in  government,  from  which  nothing  but  contradiction 
and  confusion  could  proceed.  Nothing  can  be  plainer  than  the 
proposition,  that  the  Supreme  Court  of  the  nation  must  have 
power  to  revise  the  decisions  of  local  tribunals  on  questions 
which  affect  the  nation,  or  the  most  important  ends  of  the 
government  m^ht  be  defeated,  and  we  should  be  no  longer  one 
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nation  for  any  efficient  pnrpoae.  The  doctrine  wonld  go  to 
destroy  the  great  fundamental  principles  on  which  the  &bric  of 
the  Union  atandg.  (a)  ' 

'  We  have  now  finished  the  review  of  the  most  important  points 
that  have  arisen  in  the  jurisprudence  of  the  United  States,  on  the 
Bubject  of  the  original  and  appellate  jurisdiction  of  the  Supreme 
Court.  So  far  as  the  powers  of  that  court,  under  the  Constitution, 
and  under  the  25th  section  of  the  Judiciary  Act  of  1789,  have 
been  drawn  in  qnestioo,  they  have  been  maintained  with  great 
Buccess,  and  with  an  equal  display  of  dignity  and  discretion. 

(a)  In  WilliMm  o.  Norrla  Mid  Hontgoinerj  r.  Hernudei,  12  Wheaton,  117, 129, 
nndcr  the  25th  teetiott  oT  the  Judlciarr  Act  of  1T69,  c.  20,  It  was  held  that  the 
Snpmoe  Court  hai  do  appellate  juriadiction,  nnleii  the  dediion  in  tba  ilate  court 
b«  agaaul  the  right  or  title  let  up  hj  the  ptxtj  under  the  Conatitution  or  atatate  of 
the  tJniled  Statea,  and  the  title  depended  thereon ;  or  nnleia  the  dedaion  be  In  Javor 
of  a  state  law,  when  tia  ralidltj  wa«  qneationed,  aa  repugnant  to  the  Conititntion  of 
Uw  United  Statei ,  and  the  right  of  the  par^  depended  opon  the  alate  law. 
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LECTUBE  XVI. 

OF  THE  JUBISDICnON   OF  THE  FEDEBAL  COCBTB .  IN  BESFECT  TO    THE 
COMMON  LAW,  AND  IN  BB3PE1CT  TO  PABTIES. 

It  has  been  a  subject  of  much  discussion  whether  the  courts 
of  the  United  States  have  a  common-law  jurisdiction,  and,  if  anj, 
to  what  extent. 

1,  Common-lair  JuriadlotloD  in  Criminal  Caaaa.  —  la  the  oasfl  of 
the  United  States  v.  Worrall,  (a)  in  the  Circuit  Court  at  Phila- 
delphia, the  defendant  was  indicted  and  convicted  of  an  attempt 
to  bribe  the  commissioner  of  the  reyenue;  and  it  was  contended, 
on  the  motion  in  arrest  of  judgment,  that  the  court  had  no  juris- 
diction of  the  case,  because  all  the  judicial  aathorityof  the  fed- 
eral courts  was  derived,  either  from  the  Constitution,  or  the  acts 
of  Congress  made  in  pursuance  of  it,  and  an  attempt  to  bribe 
the  commissioner  of  the  revenue  was  not  a  violation  of  any  con- 
stitutional or  legislative  prohibition.  Whenever  Congress  shall 
think  any  provision  by  law  necessary  to  carry  into  effect  the 
constitutional  powers  of  the  government,  it  was  said,  they  may 
establish  it,  and  then  a  violatioa  of  its  sanctions  will  come  within 
tb6  jurisdiction  of  the  circuit  courts,  which  have  exclusive  cc^- 
nizance  of  all  crimes  and  offences  cognizable  under  the  authority 
of  the  United  States.  Congress  had  provided  by  law  for  the 
punishment  of  various  crimes,  and  even  for  the  punishment  of 
biibery  itself,  in  the  case  of  a  judge,  an  officer  of  the  customs,  or 

an  officer  of  the  excise ;  but  in  the  case  of  the  commis- 
•  332  sioner  of  the  revenue,  •  the  act  of  Congress  did  not  create 

or  declare  the  offence.  The  question  then  fairly  and 
directly  presented  itself,  what  was  there  to  render  it  an  offence 
arising  under  the  Constitution  or  laws  of  the  United  States,  and 
cognizable  under  their  authority  ?  A  case  arising  under  a  law 
must  mean  a  case  depending  on  the  exposition  of  the  law,  in 
respect  to  sometbiug  which  the  law  prohibits  or  enjoins  ;  and  if 

(a)  S  D«Um,  tU. 
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it  were  sufficient,  in  order  to  vest  a  jurisdiction  to  Ity  s  crime  or 
Bostain  an  action,  that  a  federal  officer  was  concerned  and  affected 
by  the  act,  a  source  of  jurisdiction  would  be  opened,  which  would 
destroy  all  the  barriers  between  the  judicial  authorities  of  the 
states  and  the  general  government.  Though  an  attempt  to  brilie 
&  public  officer  be  an  offence  at  common  law,  the  Constitution 
of  the  Untted  States  contains  no  reference  to  a  common-law 
authority.  Every  power  in  the  Constitution  was  matter  of  dcii- 
nite  and  positive  grant,  and  the  very  powers  that  were  granted 
could  not  take  effect  until  they  were  exercised  through  the 
medium  of  a  law.  Though  Congress  had  the  power  to  make  a 
law  which  would  render  it  criminal  to  offer  a  bribe  to  the  com- 
missioner  of  the  revenue,  they  had  not  done  it,  and  the  crime 
was  not  recognized  either  by  the  legislative  or  constitutional  code 
of  the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed,  that  the 
offence  was  within  the  terms  of  the  Constitution,  for  it  arose  under 
the  law  of  the  United  States,  and  was  an  attempt  by  bribery  to 
obstruct  or  prevent  the  execution  of  the  laws  of  the  Union.  If 
the  commissioner  of  the  revenue  had  accepted  the  bribe,  he  would 
have  been  indictable  in  the  courts  of  the  United  States ;  and,  upon 
principles  of  analogy,  the  offence  of  the  person  who  attempted  it 
must  be  equally  cognizable  in  those  courts.  The  prosecution 
against  HenjUld,  for  serving  on  board  a  French  privateer  ^Most 
the  Dutch,  was  the  exercise  of  a  common-law  power,  applied  to 
an  offence  against  the  law  of  nations,  and  a  breach  of  a  treaty, 
which  provided  no  specific  penalty  for  such  a  case. 

The  court  were  divided  in  opinion  on  this  question.  In  the 
opinion  of  the  circuit  judge,  an  indictment  at  common 
*  law  could  not  be  sustained  in  the  Circuit  Court.  It  was  *  S33 
admitted,  that  Congress  were  authorized  to  define  and 
puniah  the  crime  of  bribery  ;  but  as  the  act  charged  as  an  offence 
in  die  indictment  had  not  been  declared  by  law  to  be  criminal,  the 
courts  of  the  United  States  could  not  sustain  a  criminal  prosecu- 
tion for  it  The  United  -  States,  in  their  national  capacity,  have 
no  common  law,  and  their  courts  have  not  any  common-law  juris- 
diction in  criminal  oases,  and  Congress  have  not  provided  by  law 
for  the  offence  contained  in  the  indictment ;  and  until  they  defined 
the  offence,  and  prescribed  the  punishment,  he  thought  the  court 
bad  not  jurisdiction  of  it. 

TOI.I.-25  [886] 
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The  diatrict  jndge  was  of  a  different  opioion,  and  he  held  that 
the  United  States  were  constitutioQally  possessed  of  a  common- 
Ihw  power  to  pUDish  miwlemeanora,  and  the  power  might  have 
been  exercised  by  CongreBa  in  the  form  of  a  law,  or  it  might  be 
enforced  in  a  course  of  judicial  proceeding.  The  offence  in  quea- 
tion  was  one  gainst  the  well-being  of  the  United  States,  and  from 
its  very  nature  oc^nizable  under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided ;  hut  it 
contained  some  of  the  principal  arguments  on  each  side  of  this 
■nice  and  interesting  constitutional  question. 

In  the  case  of  The  UhiUd  States  v.  Burr,  which  arose  in  the 
■Circuit  Court  of  Vii^oia,  in  1807,  the  Chief  Justice  of  the  United 
States  declared,  (a)  that  the  laws  of  the  several  states  could  not 
be  regarded  as  rules  of  decision  in  trials  for  offences  gainst  the 
United  States,  because  no  man  could  be  condemned  or  prosecuted 
in  the  federal  coiirta  on  a  state  law.  The  eipresaion,  triaU  at 
common  law,  used  in  the  84th  section  of  the  Judiciary  Act,  was 
not  applicable  to  prosecutions  for  crimes.  It  applied  to  civil  suits, 
as  contradistinguished  from  criminal  prosecntions,  and  to  suits  at 
common  law,  as  contradistinguished  firom  those  which  came 

•  884   before  •  the  court  sitting  as  a  court  of  equity  and  admiralty. 

He  admitted,  however,  that  when  the  Judiciary  Act,  see. 
14,  authorized  the  courts  to  issue  writs  not  specially  provided  for 
by  statute,  but  which  were  agreeable  to  the  prineiplet  and  tuaffe* 
of  law,  it  referred  to  that  generally  recognized  and  long-estab- 
lished law,  whicli  formed  the  auhatratum  of  the  laws  of  every 
state. 

The  case  of  The  United  States  v.  Rudton  ^  Goodwin  (a) 
brought  this  great  question  in  our  national  jurisprudence  for  the 
firat  time  before  the  Supreme  Court  of  the  United  States.  The 
question  there  was,  whether  the  Circuit  Court  of  the  United 
States  had  a  common-law  jurisdiction  in  cases  of  libel,  l^e 
defendants  had  been  indicted  in  the  Circuit  Court  in  Connecti- 
cut, for  a  libel  on  the  President  of  the  United  States,  and  the 
court  was  divided  on  the  point  of  jurisdiction.  A  majority  of 
the  Supreme  Court  decided,  that  the  circuit  courts  could  not 
exercise  a  common-law  jurisdiction  in  criminal  cases.  (6)     Of  all 

{a)  Opinion  delivered  September  3,  1B07,  and  reported  b;  Mr.  BtCcble. 
(a)  7CMiich,  82. 

(A)  a.  p.  injm,  361,  United  SlBtei  v.  BeraiH,  United  SUte*  o.  WUtberger,  aim 
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the  oourts  which  the  United  States,  under  their  general  powers, 
might  constitute,  the  Supreme  Court  was  tiie  only  one  that  pos- 
sessed jurisdiction  derived  immediately  from  the  Constitution. 
All  other  courts  created  by  the  geneial  government  possessed  no 
jurisdiction  bat  what  was  given  them  by  the  power  that  created 
them,  and  could  be  vested  with  none  but  what  the  power  ceded 
to  the  general  government  would  authorize  them  to  confer ;  and 
the  jurigdiction  claimed  in  that  case  has  not  been  conferred  by 
any  legislative  act.  When  a  court  is  created,  and  its  operations 
confined  to  certain  specific  objects,  it  could  not  assume  a  more 
extended  jurisdiction.  Certain  implied  powers  mnst  necessarily 
result  to  the  courts  of  justice  from  the  nature  of  their  institution, 
but  jurisdiction  of  ci-imes  against  the  state  was  not  one  of 
them.  *  To  fine  for  contempt,  to  imprison  for  contumacy,  *  835 
to  enforce  the  observance  of  orders,  are  powers  necessary 
to  the  exercise  of  all  other  powers,  and  incident  to  the  courts, 
without  the  authority  of  a  statute.  But  to  exercise  criminal 
jurisdiction  in  common  law-cases  was  not  within  their  implied 
powers,  and  it  was  necessary  for  Congress  to  make  the  act  a 
crime,  to  afiix  a  puuiahment  to  it,  and  to  declare  the  court  which 
should  have  jurisdiction. 

Tbe  general  question  whs  afterwards  brought  into  renewed 
discussion,  in  the  Circuit  Court  of  the  United  States  for  Massachu- 
setts, in  the  case  of  The  United  States  v.  Coolidge.  (a)  Notwitb' 
standing  tlie  decision  in  the  case  of  The  United  State»  v.  Hudton 
^  Goodunn,  the  court  in  Massachusetts  thought  the  question,  in 
consequence  of  its  vast  importance,  entitled  to  be  reviewed  and 
again  discussed,  especially  as  the  case  in  the  Supreme  Court  had 
been  decided  without  argument,  and  by  a  majority  only  of  the 
court  In  this  case,  the  defendant  was  indicted  for  ao  offence 
committed  on  the  high  seas,  in  forcibly  rescuing  a  prize  which  had 
been  captured  by  an  American  cruiser.  The  simple  question  was, 
whether  the  Circuit  Court  had  jurisdiction  to  punish  offences 
against  the  United  States,  which  had  not  been  previously  defined, 
and  a  specific  punishment  afiSxed  by  statute.  The  judge  who  pre- 
sided in  that  court  did  not  think  it  necessary  to  consider  the  broad 

infin,  882 ;  »nd  niiit«d  Stat«  p.  Mackende  A  Qamerixirt,  Diitrict  Conrt,  New  York. 
JaniMiy  11,  1S43.    In  the  itatea  o(  Ohio  mnd  LoniilaDK,  it  li  anientood  to  be  hcM 
thM  then  It  DO  common-l&w  indictable  olIeiiM,  and  that  eveiT  indictable  offent.'e 
nntl  be  groaiided  upon  loine  rtatnte. 
{«)  I  QallitoD,  48a 
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queBtion,  whether  the  United  States,  as  a  sorereiga  power,  had 
entirely  adopted  the  commoD  law.  He  admitted  that  tlie  courts 
of  the  United  States  were  courts  of  limited  jurisdiction,  and  could 
not  exercise  any  authoritiea  not  confided  to  them  by  the  Gonsti- 
tutioQ  and  laws  made  in  pursuance  of  it.  But  he  insisted  that 
when  an  authority  was  once  lawfully  given,  the  nature  and  extent 
of  that  authority,  and  the  mode  in  which  it  should  be  exercised, 
must  be  r^ulated  by  the  rules  of  the  common  law,  and  that  if 
this  distinction  was  kept  in  sight,  it  would  dlaaipate  the  whole 
difficulty  and  obscurity  of  the  subject. 

*  336        *  It  was  not  to  be  doubted  that  the  ConstitutioQ  and  ' 

laws  of  the  United  States  were  made  in  reference  to  the 
existence  of  the  common  law,  whatever  doubts  might  be  enter- 
tained as  to  the  question,  whether  the  common  law  of  England, 
in  its  broadest  sense,  including  equity  and  admiralty  as  well 
as  legal  doctrines,  was  the  common  law  of  the  United  States, 
In  many  cases,  the  language  of  the  Constitution  and  laws  would 
be  inexplicable  without  reference  to  the  common  law ;  and  the 
existence  of  the  common  law  is  not  only  supposed  by  the  Consti- 
tution,  hut  it  is  appealed  to  for  the  construction  and  interpret 
tation  of  its  powers. 

It  was  competent  for  Congress  to  confide  to  the  circuit  courts 
jurisdiction  of  all  offences  against  the  United  States ;  and  they 
have  given  to  it  exclusive  cognizance  of  most  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States.  The  words 
of  the  11th  section  of  the  Judiciary  Act  of  1789  were,  that  the 
cirduit  courts  should  have  "  exclusive  cognizance  of  all  the  crimes 
and  offences  cognizable  under  the  authority  of  the  United  States, 
except  where  this  act  otherwise  provides,  or  the  laws  of  the  United 
States  shall  otherwise  direct."  This  means  all  crimes  and  offences 
to  which,  by  the  Constitution  of  the  United  States,  the  judicial 
power  extends,  and  the  jurisdiction  could  not  be  given  in  more 
broad  and  comprehensive  terms.  To  ascertain  what  are  crimes 
and  offences  against  the  United  States,  recourse  must  be  bad 
to  the  principles  of  the  common  law,  taken  in  connection  with 
the  Constitution,  (a)  Thus,  Congress  had  provided  for  the  pun- 
fa)  Judge  ^Iwm,  in  hit  cbfti^  to  a  grand  jary  tn  the  Circnit  Court  of  th« 
Unilea  Stktei,  in  Vlr{^nia,  Id  1791,  obaerred,  IhaEire  raiut  recur  to  the  common  l*w 
for  the  dpflnitioD  and  detcripUon  of  mftn7  crime)  against  the  United  SutM.  See 
Wil»OD'«  Worki,  iii.  871-877. 
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ishmeDt  of  murder^  manslaughter,  aod  peijuty,  under  certain 
circumstances,  but  had  not  defined  those  crimes.  The 
ezplanatioQ  of  them  must  be  sought  in  and  *  exclusively  *  887 
governed  by  the  common  law  ;  and  upon  any  other  sup- 
position, the  judidal  power  of  the  United  States  would  be  left  in 
its  exercise  to  arbitrary  discretion.  In  a  great  variety  of  cases, 
arising  under  the  laws  of  the  United  States,  the  will  of  the  legis- 
lature cannot  be  executed  unless  by  the  adoption  of  the  common 
law.  The  interpretation  and  exercise  of  the  vested  jurisdiction 
of  the  courts  of  the  United  States,  as,  for  instance,  in  suite  in 
equity  and  in  causes  of  admiralty  and  maritime  jurisdiction,  and 
in  very  many  other  cases,  must,  in  the  absence  of  positive  law,  be 
governed  ezcluBivelj  by  the  common  law. 

There  are  many  crimes  and  offences,  such  as  offences  against 
the  sovereignty,  the  public  tights,  the  public  justice,  the  public 
peace,  and  the  public  police  of  the  United  States,  which  are  cog- 
nizable under  its  authority ;  and  iu  the  exercise  of  the  jurisdiction 
of  the  United  States  over  them  the  principles  of  the  common  law 
must  be  applied,  in  the  absence  of  statute  regulations.  Treason, 
conspiracies  to  commit  treason,  embezzlement  of  public  records, 
bribery,  resistance  to  judicial  process,  riots  and  miedemeauors  on 
the  high  seas,  frauds  and  obstructions  of  the  public  laws  of  trade, 
and  robbery  and  embezzleiQent  of  the  mail  of  the  United  States, 
are  offences  at  common  law,  and  when  directed  gainst  the  United 
States  they  are  offences  agaimit  the  United  States,  and,  being 
offences,  the  circuit  courts  have  cognizance  of  them,  and  can  try 
and  punish  tbem  upon  the  principles  of  the  common  law.  The 
punishment  must  be  fine  and  imprisonment,  for  it  is  a  settled 
principle,  that  where  an  offence  exists  to  which  no  specific  punish- 
ment is  affixed  by  statute,  fine  and  imprisonment  is  the  punish- 
ment The  common  law  is  then  to  be  referred  to,  not  only  as  the 
rule  of  decision  in  criminal  tri^  in  the  courte  of  the  United 
States,  but  iu  the  judgment  or  punishment ;  and  by  common  law 
he.  meant  the  woi'd  in  its  largest  sense,  as  including  the  whole 
system  of  English  jurisprudence. 

*  It  was  accordingly  concluded  that  the  circuit  courts  *  388 
bad  cognizance  of  all  offences  against  the  United  States, 
and  what  those  offences  were  depended  upon  the  common  law 
applied  to  the  powers  confided  to  the  United  States,  and  that 
the  circuit  courts,  having  such  cogoizance,  might  punish  by  fine 
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and  impriaonment,  where  no  pUDishment  -was  specially  provided 
by  statute.  The  admiralty  waa  a  court  of  extensive  criminal- 
as  well  as  civil,  jurisdictioQ ;  and  offences  of  admiralty  jurisdic, 
tioa  were  exclusively  o<^nizable  by  the  United  States,  and 
were  o£Fenoes  against  the  United  States,  aud  punishable  by 
fine  and  impriaonment,  where  no  other  punishment  was  specially 
prescribed. 

This  case  was  brought  up  to  the  Supreme  Court,  but  it  was  not 
aigued.  A  difference  of  opinion  still  existed  among  the  members 
of  the  court,  and,  under  the  circumstances,  the  court  merely  said, 
that  they  did  not  choose  to  review  their  former  decision  in  the 
case  of  The  United  Statea  v.  Sudton  f  Qoodwin,  or  draw  it  in 
doubt,  (a)  The  decision  was  for  the  defendant,  and,  conse- 
quently, against  the  claim  to  any  common-law  jurisdiction  in 
criminal  cases.' 

These  jarring  opinions  and  decisions  of  the  federal  courts  have 
not  settled  the  general  question  as  to  the  application  and  isfiu- 
eaoe  of  the  common  law,  upon  clear  and  definite  principles ;  and 
it  may  still  be  considered,  in  ctvil  cases,  as  open  for  further  con- 
sideration. The  case  of  Hvdton  ^  Q-oodmn  decided  that  the 
United  States  courts  had  no  jurisdiction  given  them  by  the  Consti- 
tution or  by  statute,  over  libels  j  and  the  case  of  WorraU  deoided 
that  they  had  no  jurisdiction  in  the  case  of  an  attempt  to  bribe  a 
commissioner  of  tlie  revenue.  If  that  were  so,  the  common  law 
certainly  could  not  give  them  any.  The  cases  were  therefore 
very  correctly  decided  upon  the  principle  assumed  by  the  court. 
But  the  subsequent  case  of  Coolidge  did  not  &11  within 

*  839  that  principle,  because    the  offence  there  charged  *  waa 

clearly  a  case  of  admiralty  jurisdiction,  and  the  courts 
of  the  United  States  would  seem  to  have  had  general  and 
ezclosive  jurisdiction  over  the  case.  Mr.  Du  Ponceau,  in  his 
"  Dissertation  on  the  Nature  and  Extent  of  the  Jurisdiction  of 
the  Courts  of  the  United  States,"  has  ably  examined  the  subject, 
and  shed  strong  light  on  this  intricate  and  perplexed  branch 

(o)  1  Wheaton,  415 ;  [nulled  Sut«i  b.  H^,  96  D.  S.  848 ;  United  SUU*  ir.  Bmm. 
92  U.  S.  2M.] 

>  United  StatM  c.  Bsraej',  6  BUtchf.     481 ;   PeDuyWrniiU  d.  Wlieeling  Bridge 
394 ;  United  Sutei  ».  Wltaon.  8  Blatchl.    Co.,  18  How.  618. 
4S6 ;  United  SUtM  v.  Ramt^r,  Bempfl. 
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of  the  national  juriBprudence.  He  pursues  the  distdootion  origi- 
nally taken  in  the  Circuit  Court  in  Massachusetts,  and  maintains 
that  we  have  not,  under  oar  federal  government,  any  common 
law,  considered  bi»  a  source  of  juritdietion ;  while,  on  the  other 
hand,  the  common  law,  con^dered  merely  as  the  means  or  iiatrvr- 
ment  of  exercising  the  jurisdiction,  conferred  by  the  Constitution 
and  laws  of  the  Union,  does  exist,  and  forms  a  safe  and  beneficial 
system  of  national  jurisprudence.  The  courts  cannot  derive  their 
r^ht  to  act  from  the  common  law.  They  must  look  for  that 
right  to  the  Constitution  and  law  of  the  United  States.  But 
when  the  general  jurisdicdon  and  authority  is  given,  as  in  cases 
of  admiralty  and  maritime  jurisdiction,  the  rulet  of  action  under 
that  jurisdiction,  if  not  prescribed  by  statute,  may  and  must  be 
tKken  from  the  common  law,  when  they  are  applicable,  because 
they  are  necessary  to  give  effect  to  the  jurisdiction,  (a) 

The  principle  assumed  by  the  courts  in  the  cases  of  Worrall 
and  of  Hudson  ^  Goodwin  is  considered  to  be  a  safe  and  sound 
principle.  The  mere  circumstance  that  the  party  injured  by  the 
offence  under  prosecution  was  an  officer  of  the  government  of 
the  United  States  does  not  give  jurisdiction  ;  for  neither  the  Con- 
stitution, nor  the  judicial  acts  founded  upon  it,  gave  the  federal 
pourts  a  general  jurisdiction  in  criminal  cases,  affecting  the  officers 
of  government,  as  they  have  in  cases  affecting  public  ministers 
and  consuls.  Because  an  officer  was  appointed  under  the 
Constitution,  *  that  would  not  qf  ittelf  render  all  cases  in  *  840 
which  they  were  concerned,  or  might  be  affected,  cases 
arising  under  the  Constitution  and  laws,  and  cognizable  by  the 
judiciary.  Such  a  wide  construction  would  be  transferring  legis- 
lative power  to  the  judiciary,  and  vest  it  with  almost  unlimited 
jurisdiction  :  for  where  is  the  act  that  might  not,  in  some  distant 
manner,  be  connected  with  the  Constitution  or  laws  of  the  United 
States?  It  rests  alone  in  the  discretion  of  Congress  to  throw 
over  the  persons  and  character  of  the  officers  of  the  government, 
acting  in  their  official  stations,  a  higher  protection  than  that 
afforded  by  the  laws  of  the  states ;  and  when  laws  are  made  for 
that  purpose,  the  federal  courts  will  be  charged  with  the  duty  of 
executing  them. 

This  appears  to  he  sound  doctrine,  and  to  he  deduced  from 


[a)  Col  jaiiidictio  d&ta  e«t,  e«  qaoque  conceua  eiw  ridentnr,  tine  quibiu  jar 
dicdo  expUcftri  oon  potMt.    Dig.  2. 1.  2. 
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the  cases  which  haTs  been  meDtioned.  There  ia  mnoh  we%ht 
undouhtedlf  due  to  the  argumeat  of  the  Circuit  Court  of  Mawa- 
chusetta  ;  and  an  attempt  to  bribe  an  ofiBcer  of  the  govemmeot, 
or  to  libel  an  officer  of  the  government,  in  relation  to  his  ofiBciit] 
acts,  would  8«em  to  be  an  oEEcnoe  against  that  government.  Tbey 
tend  directly  to  weaken  or  pervert  the  administration  of  it ;  and 
if  it  once  be  admitted  that  such  acts  amount  to  an  offerux  offointt 
the  United  Statei,  they  must  of  course  be  cognisable  under  ita 
authority,  and  belong  to  the  jurisdiction  of  the  circuit  courts. 
The  great  difficulty  and  the  danger  is,  in  leaving  it  to  the  coorts 
to  say  what  it  an  offence  againtt  the  United  Statet,  when  the  law 
has  not  specifically  defined  it.  The  safer  course  undoubtedly  is, 
to  confine  the  jurisdiction  in  criminal  cases  to  ttatnte  offence* 
duly  defined,  and  to  cases  within  the  expreaa  jurisdiction  given 
by  the  Constitution.  The  admiralty  jurisdiction  of  tlie  federal 
courts  is  derived  expressly  ^m  the  Constitution ;  and  criminal 
cases  belonging  to  that  jurisdiction  by  the  common  law,  and  by 
the  law  of  nations,  might  well  have  been  supposed  to  be  ci^^mza- 
ble  in  the  admiralty  courts,  without  any  statute  authority.  If 
the  common  law  be  a  rule  of  decision  in  the  exercise  of 

•  841   the  •  lawful  jurisdiction  of  the  federal  courts,  why  ought 

it  not  to  apply  to  criminal  as  well  as  to  civil  cases,  and 
upon  the  same  principle,  when  jurisdiction  is  clearly  vested  ?  If 
Congress  should,  by  law,  authorize  the  district  or  circuit  courts 
to  take  cognizance  of  attempts  to  bribe  au  officer  of  the  govern- 
ment in  the  exercise  of  his  official  trust,  and  should  make  no 
further  provi^oo,  the  courts  would,  of  course,  in  the  description, 
definition,  and  prosecution  of  the  offence,  be  hound  to  follow 
those  general  principles  and  us^es  which  are  not  repugnant  to 
the  Constitution  and  laws  of  the  United  States,  and  which  con- 
stitute the  common  law  of  the  land,  and  form  the  basis  of  all 
American  jurisprudence.  Though  the  judiciary  power  of  the 
United  States  cannot  take  cc^nizance  of  ofienoes  at  common  law, 
unless  they  have  jurisdiction  over  the  person  or  subject-matter 
given  them  by  the  Constitution  or  laws  made  in  pursuance  of  it; 
yet,  when  the  jurisdiction  \i  once  granted,  the  common  law,  under 
the  correction  of  the  Constitution  and  statute  law  of  the  United 
States,  would  seem  to  be  a  necessary  and  a  safe  guide,  in  all 
cases,  civil  and  criminal,  arising  under  the  exercise  of  that  juris- 
diction, and  not  specially  provided  for  by  statute.  Without  such 
[892] 
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a  guide,  the  courts  would  be  left  to  a  dangerous  discretion,  and 
to  roam  at  large  in  the  trackless  field  of  their  own  imagina- 
tions, (a) ' 

(a)  MUitarf  aad  Haoal  erimtt  md  offtmett,  committed  while  tbe  partr  ii  ftttBched  to, 
mad  nnder  (he  immeduite  anthorit;  of,  the  *xtaj  or  navj  of  the  United  Statei,  and  Id 
■ctoal  Mrvice,  are  cot  cogoixable  under  the  omnon-iam  jiirUdktJoD  of  the  conrli  of 
tbe  United  Statei.  They  are  not  included  fai  the  Judlcdarj  Act  of  24th  September, 
1T8&.  The;  are  cognisable  in  tbe  militar;  and  naral  courta-tnartial  initltuted  nnder 
the  act*  of  Congreaa.  The  circuit  and  dtitiict  courti  of  the  United  Statea  have  do 
criminal  Jurisdictioa  but  what  u  expreeel;  conferred  upon  them  b;  itatute.  United 
Sutei  D.  HudK>n,  7  Crauch,  32 ;  United  States  c.  BeTana,  3  Wlieaton,  336 ;  Waabing- 
toD,J.,In  Hoiuton  n.  Moore,  6  Wheaton,  29 ;  Bergeant'i  ConiUtutional  Law.lSl  (l«t 
ed.) ;  ride  tupra,  S84,  and  infia,  S02,  863,  8S4.  It  leemed,  howeTer,  to  be  left  aa  an 
unsettled  question,  in  tbe  c««e  of  The  United  Statei  v.  Mackenzie,  iafi-a,  863,  [note,] 
whether  the  military  and  naval  courts  of  the  United  States,  and  the  conrta  ot  civil 
JurUdlction,  had  amcarrtat  powers  in  qneationi  of  the  above  nature,  under  the  act* 
of  Congress.  If  they  bad,  an  acquittal  by  a  conr^martial  would  be  a  kr  to  any 
criminal  proceeding  in  any  other  court,  for  no  person  is  to.be  put  in  jeopardy  twice 
for  tbe  same  offence.  The  better  opinion  in  that  case  wotild  aUobe,  that  a  prosecu- 
tion, instituted  and  pending  tiefoie  a  naval  tribunal,  would  be  a  good  plea  in  aiiaU- 
menl  of  any  prosecution  inhoequenlly  inilituted  in  a  national  civil  court  of  criminal 
Jurisdiction ;  for  it  would  be  unjust,  absurd,  and  impracticable  to  hare  a  trial  for 
Hie  same  crime  going  on  at  the  same  lime  in  two  distinct  coordinate  trilxinals,  under 
the  tame  goveninient.  The  one  that  flnt  takes  cognizance  of  the  case  attache*  to 
it«elf,of  coune,ezclDsiTe  jorisdiction.  Seeiajra.il.  122-125.  Tile  sounder  doctrine, 
however,  is,  tliat  the  act  of  Congress  of  April  23,  1800,  c.  38,  creating  a  naval  code 
of  martial  law  for  the  trial  of  crimes  and  oSencet  committed  in  the  naval  service, 
withdrew  tbe  cognizance  of  crimes  in  the  naval  service  from  courts  of  civil  jurisdlo- 
Uon,  and  placed  tbem  ozcfusfMfy  in  courts-martlat,  acting  nnder  a  distinct  and  peculiar 
code,  and  which  Lord  Mantfleld  termed  "a  sea  military  code,  wliich  the  wisdom  of 
age*  bad  formed."  That  act  of  Congress  specified  particidar  crimes  cognizable  by 
.  naval  conrlMuartial,  and  also  declared,  that  all  crimes  committed  by  persons  belong- 
ing to  tlie  navy,  and  not  therein  specified,  should  be  punished  "  according  to  the  laws 
and  customs  in  such  cases  at  sea."  The  oplnioDt  of  Lord  Mansfield  and  Lord 
Loughborough,  io  Jolmstone  e.  Sutton,  1  T.  R.  648,  contain  prindples  which  go  far, 

>  A  plea  of  autrr/eu  mquit,  by  a  general  of  Oeneral  Hovey,  brought  before  a  mill- 

court-martial,  under  the  act  ot  Congreu  taTycommiBrion,trled,andsenteiicedtob« 

of  March  3,  1B6S,  f  30,  is  no  defence  to  hanged.    On  petition  for  ikii«cM(»rpus,tt)e 

an  indictment  for  murder  under  the  laws  judges  of  theCircnit  Court  weredividedin 

of  a  state.     State  b.  Bankin,  4  Coldw.  ojdnion,  but  tlie  Supreme  Court  held  that 

(Tenn.)  14fi.  inasmtwfa  a*  the  court  knew  judicially 

It  seems  proper  to  insert  here  tbe  that  tbe  authority  of  the  United  Statei 

famous  case  as  to  military  commiasioni.  was  unopposed,  and  its  court*  were  open 

Daring  the  rebellion,  one  HUIigan,  a  dti-  hi  Indiana,  tbe  military  coDunlaaion  had 

■en  of  the  United  State*  resident  In  In-  no  Jurisdiction  of  the  caae.   As  to  whether 

dians,  who  was  neither  a  prisoner  of  war  Gmgiesc  could  have  given  the  commia- 

nor  in  the  military  service  of  tlie  United  lion  Jurisdiction  the  Judges  were  divided. 

States,  was  arrested  at  his  home  by  Older  £xfiart(Milligan,4  Wall.  3. 
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2.  Conuaon-Uw  Jtulidiotlon  tn  Civil  Caae*. — The  Supreme  Court 
of  the  United  States,  in  Robinson  t.  Campbell,  (6)  weut  fkc 
towards  tlie  admission  of  the  existence  and  application  of  the 
common  law  to  civil  cases  in  the  federal  courts.  The  Judiciary 
Act  of  1789  had  declared  (c)  that  the  laws  of  the  several  states, 
except  where  the  Constitution,  treaties,  or  statutes  of  the  Union 
otherwise  required,  should  be  regarded  as  rules  of  decision 
tn  trieUs  at  common  law  in  the  courts  of  the  United  States,  in 

bj  their  mutetly  strength,  to  e«tab1i*h  the  necewitj  anil  ]iiitice  of  the  excInalTa 
jnrlidiction  of  ^e  militkri'  tribnnsU,  in  cue*  of  critnei  committeil  in  the  iutbI  eer- 
*ice ;  for  it  i«  in  that  lerrice  tliat  commuidera  must  act  "  upon  delicate  Btupiciont  — 
Dpon  the  evidence  of  their  own  e/e;  —  that  Ibej  mtut  glre  desperate  comoianilii  — 
that  tlie J  must  require  instantaneous  obedience; — and  a  military  tribnnal  iicHpableof 
feetlng  all  these  uircumstances."  He  further  obserres,  tliat  "  where  a  man  Is  charged 
with  an  offence  against  the  articles,  or  where  the  articlea  are  lilent,  against  iIm 
usages  of  the  narj,  be  can  only  be  tried  bj  a  court-martial."  The  4th  section  of 
the  act  of  Congress  of  March  3,  182G,  c.  276,  commonly  called  the  Crimes  Act, 
seems  to  be  essentially  a  repetition  of  the  8th  section  of  the  act  of  Congress  of  April 
80,  1760,  a.  30,  and  that  proTiiion  did  not  apply  to  the  navy  of  the  United  Stale*, 
for  it  withlield  that  txpnu  juriidklion  to  the  courts  of  the  United  States  wliich  the 
caaei  already  cited  would  seem  to  require.  We  would  have  expected  some  ezpreu 
jurisdiction  given  to  the  civil  courU  over  crimes  at  sea  in  tlie  United  Slates  navy, 
after  the  enactment  of  the  naval  code  of  1800,  and  the  (peciflc  provisions  therein  for 
the  punishment  of  crimes  committed  in  the  nary,  by  naval  couns-martiAl,  if  lucti 
had  been  the  policy  and  intention  of  the  law.  Hot  only  a  sound  consb-uction  of  the 
statute  Uw,  but  tlie  diacipline  and  efBuiency  of  the  naval  military  service,  strongly 
■ostain  this  conclusion.  It  is  not  a  question  lutceptible  of  doubt,  that  Congress  may, 
nnder  the  Constitution,  confer  upon  couna-martiAl  In  the  army  and  navy  the  trial 
and  punishment  of  crimes,  capital  and  otherwise,  for  they  are  suthorixed  "  to  make 
rules  for  the  govemmenC  and  regulation  of  the  latid  and  naval  forces ; "  and  case* 
"arising  In  the  land  and  naval  forces  "  are  excepted  from  the  provision,  that  "no 
person  slutll  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  ■ 
presentment  or  indictment  of  a  grand  Jury."  MSitarg  law  is  a  system  of  regulatloM 
for  the  government  of  tlie  armies  io  the  service  of  the  United  States,  authorised  by 
the  act  of  Congress  of  April  10,  1806,  and  known  as  the  artida  of  war.  And  iMmrf 
law  is  a  similar  system  for  the  government  of  the  navy,  under  the  act  of  CoDgreaa  of 
April  23,  ISOO.  But  marh'af  law  is  quite  a  distinct  thing,  and  is  founded  on  par^ 
mount  necessity,  and  proclaimed  by  a  military  chief.  In  the  cose  of  Captain  Mac- 
kenzie, above  alluded  to,  the  subject  of  jurisdiction  was  again  brought  before  Judge 
Betis,  holding  the  Circuit  Court  of  the  United  Stales  hi  New  Tork,  March  SO,  1S4S 
(United  Stales  d.  Mackenzie,  1  N.  Y.  Legal  Observer,  371) ;  and,  after  a  powerfnl 
discussion,  he  instructed  and  charged  the  grand  jnry,  that  the  Jurisdiction  of  tlie 
naval  cou^^ma^tial  was  exclaslve,  and  that  the  civil  tribunals  liad  no  Juriuliction  in 
the  case  of  Captain  Mackenzie,  then  on  trial  in  the  harbor  of  New  York,  before  a 
naval  court-martial,  on  a  charge  of  murder  on  the  high  seas,  on  bo«rd  the  Dniled 
Slates  sloop-of-war  Somen,  by  hanging  three  of  the  crew  for  mutby. 

(b)  S  Wbeaton,  213 ;  10  id.  166,  s.  p. 

(c)  Act  of  Mth  September,  1780,  o.  SO,  mc  S4- 
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cases  where  they  applied,  (i)  *  The  subseqaent  act  of  May  8, 
1792,  for  regulating  proceBses  in  the  courts  of  the  United 
States,  (e)  confirmed  *  "  the  forms  of  writs,  executions,  *  342 
and  other  processes,  except  their  style,  and  the  fonns  and 
modes  of  proceeding  then  used  in  suits  at  common  law  in  the 
federal  courts,  and  declared  that  the  modes  of  proceeding  in  suits 
in  equity  should  be  according  to  the  principles  and  usi^es  of 
courts  of  equity."  But  all  these  forms  and  modes  were  to  be 
"subject  to  such  alterations  and  additions  as  the  said  courts 
respectively  should,  in  their  discretion,  deem  expedient,  or  to 
such  regulations  as  the  Supreme  Court  of  the  United  States 
should  think  proper  from  time  to  time  to  prescribe  to  any  circuit 
or  district  court  concerning  the  same."  (a)  *    Under  those  pro- 

{d)  Thit  pravMoD  WM  Inai^lioble  to  tb«  praetia  ot  the  national  courti,  and  aolj 
fniniihes  a  rule  to  gniie  them  in  the  fonnation  oi  tlieir  jndgmenM.  In  the  caae  of 
Swlfl  V.  Tjaoa,  10  Peten,  1,  It  ww  decided,  that  the  itatute  oulj  extended  to  the 
■tatale*  and  permanent  local  ntagei  of  a  ttate,  and  the  coiutractioD  thereof  adopted 
bj  the  local  tribunals,  and  to  righta  and  titka  to  real  eitate*,  and  to  other  niatten 
inunoTable  and  intra-lerritorial  in  their  nature  and  character.  It  did  not  extend  to 
contracta,  or  other  Initrmnenta  of  a  commercial  natnre. 

(«)  Ch.  36,  NC.  2. 

(a)  The  act  of  Congrew  of  May  19,  1S28,  c.  B8,  rendered  the  form*  of  meme 
proceM,  except  the  ityle  and  the  forma  and  model  of  proceeding  In  the  federal  courta 

*  hfia,  342,  n.  1.  dlioni,  the  Supreme  Conrt  would  follow 

1  Alia   of  Dtcitim.  —  The  Supreme  the  latest  wtUed  adjudications,  Leffing- 

Conrt  la  bound  hj  the  dedelon  of  a  etate  well  d.  Wanen,  2  Black,  690 ;  Bloisburg 

court,  in  a  caM  not  reSxamioable  hj  the  &  Corning  B.  R.  t>.  Tioga  R.  R.,  SBIatchf . 

fonner,  that  a  tax  ia  Talid  under  the  iMte  367;  Smith  v.  Shriver,  S  Wall.  Jr.  2I&. 

conititution,    FroTident    Inititution     f.  But  It  declined  to  follow  the  lateit  when 

Haatachutetti,  6  Wall.  Oil  ;    Hamilton  contracts  had  been  made  on  the  strength 

Co-  B.  HasiachnsetlB,  lb.  032 ;  see  Kandall  of  earlier  decisions  the  other  way,  which 

0.  Brigham,  7  Wall.   G8S ;  zi  and  it  has  agreed  with  the  ophiion  of  the  Supreme 

said  that  It  would  follow,  in  caaea  arising  Conrt  as  well  a*  with  that  of  aiiteen 

in  different  stales,  the  interpretations  of  state  courts,  post,  410,  n.  1;  Gelpcke  v. 

aimllar  statutea  by  the  reapective  state  City  of  Dnbnque,  1  Wall.  176  (aeelUggi 

courts,  althongh  Inconsistent  with  each  «.  Jotinson  Connty,  0  Wall.  166)  ;  and  at 

other,  Christ;  t>.  Pridgeon,  4  WaU.  190 ;  last.  In  Butx  d.  Muacatbte,  8  WalL  676, 

[Erie  Railway  Co.  v.   Pennaylranla,  31  the  Supreme  Court  overruled  a  constmc- 

Wall.  493, 497 ;]  and  that  when  the  high-  tim  of  a.  state  ktr  by  the  state  courU, 

est  conrt  of  a  state  revenea  Its  former  de-  although  there  were  no  state  decisions 

«>  So  by  a  decision  that  a  state  law     byoonslractloD  of  stateconstltutions  and 
haa  not  been  passed  in  accordance  with     statutes.    Fairfield  v.  Conotj  of  Gallatin, 
the  sute  conslitnUon.    Town  of  South     100  U.  S.  47 ;  Davie  o.  Brigg*.  07  U.  S. 
OtUwa  n.  FerUnsl  04  0.8.200;  Post  v.     628  (St  of  Um). 
SuperrisoTB,  106  U.  S.  667.   So,  generally, 
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vi^ons,  the  court  dedared,  in  the  case  last  referred  to,  that  the 
remedies  id  the  federal  cotuts,  at  oommoa  law  and  in  equity,  were 

in  thote  itate*  mdmitUd  into  tlie  Union  lince  Beptember  29,  1T8Q,  conformable  to 
the  BUpreDle  courU  of  law  and  eqniC;  in  thote  ilatei;  and  declared  that  wriu  of 
execatloa  and  other  final  procew  in  the  federal  courti  ihonld,  except  at  to  itfle,  ba 
Iheiamein  etch  (tate  a«  wen  then  (Uay,  1828)  naed  in  tlie  conrta  of  aiich  atatM,  and 
with  power  In  the  federal  courta,  in  their  discretion,  to  alter  tlieir  final  proceu  to  far 
•a  to  conform  It  to  the  future  change*  in  that  proceai  in  the  state  court*.  The  prac- 
tice of  the  lupreme  courta  of  the  itate  in  un  u  September,  ITSfl,  wat  adopted,  aabject 
to  alteratioiu,  b^  tfae  federal  courti.  1  Pahie,  428,  429;  WaTman  ir.  Southaid,  10 
Wheaton,l,Sl,S2,e0i  Bank  of  United  SUtea  d.  Ualatead,  10  Wheaton,  61;  1  Feter* 
C.  C.  1 ;  Been  e.  Hai^hton,  0  Peten,  829,  859-861.  Thete  mode*  and  forms  of  pro- 
ceeding remain  unaffected  by  gubsequent  Male  reyukUimt  on  the  lubject,  tor  the  act 
of  Congreia  did  not  adopt  proapecllTel}'  such  alleratioos  ai  the  atatei  might  after- 
ward* make.  Lane  t>.  Towniend,  Ware,  286 ;  Springer  i.  Foster,  1  Story,  601.  Sndi 
part*  only  of  the  laws  of  a  state  as  are  applicable  to  tli«  conrta  of  the  United  State* 
are  adopted  bj  the  Process  Act  of  Congress.  A  pnaitf  u  lul  adepttd,  being  one  givea 
against  a  sheriS  in  defaulL     Gwin  r.  BreedloTe,  S  How.  SQ.    Hr.  Justice  SUaj 

in  accordance  with  their  view;  put,  410,  that  of  a  private  act,  Williamson  v.  Beny, 

■L  I ;  and  it  was  said  to  be  immaterial  8  Bow.  496 ;    or  as  to  liability  for  a 

whether  the  case  came  there  from  the  nuiaance,  Chicago  o.  Bobbins,  2  Black, 

Snpreme  Court  of  the  state  or  from  the  418  j    or  on  a  question  of  equity  law, 

Ch-cuit  Conn.  ±'  Neret  v.  Bcott,  IS  How.  968 ;  iajm.     Bee 

When  the  question  Ii  to  be  detennined  further,  CHouceiter  Ins.  Co.  v.  Tonnger, 

by  common-law  rules  only,  the  decisioni  2  Cnrt.  8^.  z* 

of  the  slate  uonrti  are  not  hindinK:  as,  Baltt  (ffFmctientuderlht farmer  AfU.— 

with  regard  to  the  ootutmction  of  a  deed,  That  state  laws  cannot  pni^priotn^araaffeot 

Foxeroft  v.  Uallett,  4  How.  S53 ;  or  to  the  process  of  the  courts  of  the  United 


X*  The  Snpreme  Court  follows  the  question  of  commercial  law  being  heie 

law  aa  declared  by  the  state  court  at  involTed.     Hyrlck  v.  Michigan  Central 

the  time  when  tin  righta  accrued.    Tay-  B.B.  Co.,  107  U.  S.  102.     United  Suies 

lor  V.  Tpsilanti,  lOG  U.  8.  60.  courts  recognize  and  protect  rights  glren 

I*  Federal  courts  are  not  bound  by  by  state  statutes.    Dennlck  e.  Railnwd 

state  decisions  on  questiont  depending  Co.,  103 U.  8.  II;  Brines. Insurance  Co., 

npon  commm^l  law  or  upon  gettetal  96  U.  S.  627 ;  Orris  v.  Powell,  SB  U.  S. 

commott-law  principles.      Oates  e.  Na-  176. 

tional  Bank,  100  U.  8.  239 ;  R^lroad  Ca  Where  the  United  SUtet  courts  have 

».  National  Bank,  102  U.  8. 14.  Jniisdiction,  they  ezerdse  an  independent 

In  Town  of  Fana  v.  Bowler,  107  U.  B.  Judgment,  itnleaa  some  rule  has  become 

629,  the  Buprerae  Court,  while. asitiming  establlslied  by  sUte  decisions.      Hence 

that  tbey  would  lia  twnnd  to  foUow  the  the  Sapreme  Court  refused  to  follow  a 

dedtion  of  the  Illinois  court,  that  certain  state  decision  construing  a  statute  which 

bond*  issued  under  the  law  of  that  state  was  not  rMidered  until  after  judgment 

were    Irregularly  issued    and  void,  yet  wa*  given  In  tlie  Circuit  Court.    Burgea 

held  that  they  were  not  boimd  to  foUow  e.  SeUgmau,  107  U.  8.  20.     Bee  cases 

it  to  the  extent  of  holding  them  void  as  cited, 
against  a  bona  Jidt  punhaser  for  valne,  ^ 
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to  be,  sot  according  to  the  practice  of  state  courts,  "  but  according 
to  the  piinciplea  of  common  law  and  equity,  as  diatinguisbed  an^ 

doubted  whether  Congreta  poMeued  coniticutionsl  authoritj  to  adop^  pnnptairelg, 
■t«te  legiaUtloQ  on  an;  g^ven  (ubject.  8  Sumner,  869.  When,  therefore,  the  Stale 
of  TmnesMe,  by  act,  in  1820,  allowed  lands  lold  on  execution  to  be  redeemed  on  [;e^ 
tain  tenna,  it  »m  lield  that  lands  thereafter  sold  on  execution  under  federal  proceM 
were  not  redeemable  under  the  proTlilonB  of  tlie  statute,  for  state  legislation  cannot 
inteifere  with  the  proce«s  of  the  federal  conrta.  Polk  u.  Douglass,  6  Terger,  209; 
Boas  v.  Dnral,  13  Feten,  46,  a.  p.  The  federal  court*  fallow  the  decisions  of  the 
state  conrts  on  the  conBtracUon  of  state  laws,  imleu  they  come  in  conflict  with  th« 
CoDStltudon  or  laws  of  the  United  States.  10  WheatOD,  16S;  1  Paine,  6M.  Ther 
follow,  alio,  those  statutes  of  the  lereral  states  which  prescribe  rules  of  eridence  in 
cItU  cases,  in  trials  at  common  law.  H'Neil  d.  Holbnmk,  13  Peters,  84.  The  state 
taw*  which  are  made  roles  of  decision  in  the  federal  court*  are  those  which  applr  to 
TigliU  of  perton  and  propertf.  United  State*  v.  Wonson,  1  Gallisoa,  18;  Hayer  v. 
Fonlkrod,  4  Wash.  849.  See  alM  mjra,  ir.  S78,  note.  State  laws  UmUing  actions 
and  ezecotloo*  on  ]ndgmenti  are  rale*  of  propertj,  and  become  rules  of  decision  in 

State*,  tee  further.  The  Major  v.  Lord,  Bunt  d.  Danforth,  ib.  692.  Bat  where 
9  Wall.  40fl ;  Cittherwood  o.  Qapete,  2  there  is  no  Jurisdiction,  according  to  tho 
Curt.  94;  Hatter  of  Hopkins,  ib.  607;  priadple*  of  the  English  Chancer7  (see 
Uatur  of  Freeman,  ib.  4B1 ;  Dtincan  e.  lMt<ited  cates),  the  objection  is  one 
Dant,  1  How.  891 ;  New  England  Screw  by  whidi  the  court  1*  boond.  Parker 
Co.  e.  Bliren,  8  Blatchf.240;  Pomeroja.  tr.  Wlnnlplseogee  Idke  Cotton  &  Wool- 
N.  T.  &  N.  H.  R.R.  Co.,  ib.  120;  Good-  len  Co.,  S  Black,  646;  Wright  o.  Ellison, 
year  v.  FroTidence  Rubber  Co.,  2  Usher,  1  WalL  1^  22 ;  Hipp  tr.  Babln,  IS  How. 
499;  anU,  248,  u.  1.  But  a  law  allowing  2T1.  And  altbongh  by  state  taws  Ihera 
a  party  to  a  suit  to  testify  on  his  own  is  no  distinction  betweoi  case*  at  law  and 
behalf  is  a  rule  of  decision  and  not  of  b  equity,  and  although  the  forms  of  pro- 
practice,  and  must  be  f<dlowed.  Dibbke  ceedings  and  practice  in  the  state  conrtt 
>.  Funis*,  4  Blatcbf.  242.  On  the  other  have  been  adopted  in  the  United  States 
hand,  the  statute  of  limitations  of  a  state  courts,  if  the  plaintiff'*  claim  be  a  legal 
does  not  apply  to  an  action  for  the  la-  one,  he  cannot  hare  merely  equitable 
fringementof  a  patent,  Collins  c.  Peebles,  relief.  Bennett  v.  Butterworth,  11  How. 
2  Blsher,  641 ;  Parker  d.  HaUock,  lb.  643 ;  669 ;  Jones  v.  HcHasIer*,  20  How.  8 ; 
mrini,  Parke*  c.-Hawk,  ib.  68;  Parker  v.  Shnford  i>.  Cain,  1  Abb.  U.  S.  302.  A 
Hall,  ib.  62 ;  and  state  laws  of  *et-oS  decision  of  a  state  court  involring  only 
do  not  affect  cases  in  the  United  States  general  principles  of  equity  is  not  bind- 
ConHs,  WatkinsD.  United  State*,  9  Wall.  Ing  on  the  Supreme  Court.  Neves  p. 
769,  766.  Scott,  13  How.  26B. 

As  to  equity,  see  346,  note  1.     The        Power*  not  Judicial,  ejercUed  by  the 

Jurisdiction  and  rales  of  decision  In  equity  chanceUor  poerely  a*  the  representatlre  of 

are  the  same  in  every  »tate,  for  the  rewon  the  sovereign,  and  by  Tirtne  of  the  king's 

■tated  in  note  (b) ;  and  it  is  no  objection  prerogative  as  parent  patria,  are  not  po*- 

to  the  Jurisdiction  that  there  1*  a  remedy  •ea*ed  by  the  circuit  court*.    Fontain  v. 

imder  the  local  law.    Dodge  r.Woolgey,  Bavenel,  IT  How.  3(S9,  S84. 
IB  How.  831,  847;    Noonan  0.   Lee,  2  Tht  PraetUe  Act  tfJime  1,  1672,  {  6, 

Black,  499 ;  Barber  v.  Barber,  21  How.  provide*  that  the  practice,  pleading*,  and 

682 ;    Cn^per  *.  Cobam,  2  Curt  406 ;  fomu  4Dd  modes  of  proceeding  in  other 

[897] 


ny  Google 


*S42  lUBispRnDEHCE  or  [past  It 

defined  in  that  cotmtry,  from  vhich  we  derived  our  knowledge 
of  those  principleB,"  (fi) 

la  this  view  of  the  aubject,  the  common  law  may  be  cultiTated 
as  part  of  the  juriBprudence  of  the  United  States.     In  its  ini- 

.  the  feder&l  conrti.  Bou  t>.  DdtiI,  13  Feten,  4fi.  Br  kct  of  Congreai  of  Angiut  23^ 
1843,  c.  188,  the  Supreme  Court  hu  power  to  preKribe,  regolate,  and  kller  the  fonnt 
of  procet*  In  the  diitrict  ind  cErcait  coarti,  theramiB  uf  pleadiiis  in  BDiU  at  common 
law,  or  in  admiral^,  or  in  eqnit/,  snd  of  tkUng  teitimonj:  and  of  entering  decrw*, 
and  geoeiallj  to  regnlate  the  whole  practice  of  the  conrta.  The  rule*  t^  prattia  In 
sdoiiral^  caiea,  on  the  instance  lide  of  the  District  Court,  were  eatablisbed  in  puna- 
ance  of  the  act  of  23d  Angnit,  1842,  c.  188.  See  Ihoae  rulei  in  8  N.  Y.  Legal  Obaerrer, 
857.  WItfareipectto  thecommon  law  M  a  put  of  federal  jariiprDdenoe,  the  Supreme 
Cottrt  declared,  in  Wheaion  d.  Donaldaon,  8  Peten,  068,  that  there  conld  not  be  a  com- 
mon law  of  the  United  Statei.  Each  of  the  itate*  ha*  iti  local  niagea,  ciutomi,  and 
commoa  law.  Tbei«  waa  no  principle  which  perrades  the  Union,  and  haa  the  anlliarit7 
of  law,  that  I>  not  embodied  in  the  Conitlnition  and  law«  of  the  Union.  The  commoa 
law  could  be  made  a  part  of  ourfederalijstemonljbylegitlatiTeadoption,  and  when 
a  cainroon4aw  rlg^t  i«  aaaerted,  the  conrU  look  to  the  *tate  in  which  tliecontroTeny 
originated. 

(6)  Tbongh  there  be  no  eqnitj  itate  conrta,  that  doe«  not  prerent  the  ezerclae  of 
equity  jnriadiction  in  tlie  court*  of  the  United  Stalea;  they  adopt  and  follow  the 
equitj  jariipnidence  ezitting  in  England.  The  Diitrict  Court  of  Louiiiana  haa 
accordingly  eqnlt;  powen,  and  it  is  bound  to  proceed  in  equity  caniea  according  to 
the  printlplei,  rulei,  and  uaagei  which  belong  to  the  courti  of  equity,  aa  contradiitia- 
guished  from  courts  of  common  law.  Qainei  «.  Relf,  16  Peten,  B ;  Lotman  c.  Claile. 
2  McLean,  668,  671. 

than  equity  and  admiralty  causes  in  the  cansea  in  the  ctrcoit  and  dbtriet  coarta 

idrcnit  and  district  courts  of  the  United  similar  to  those  given  under  stale  lawi  in 

States  shall  conform,  aa  near  as  may  be,  the  courti  of  the  state  where  the  United 

to  those  existing  at  the  time  In  like  cauMt  States  court  is  held;  and  the  drcuit  and 

in  the  courts  of  record  of  the  state  within  district  courts  may  from  time  to  time,  by 

which  such  circuit  or  district  courts  are  general  rules,  adopt  tnch  atale  laws  aa 

held,  except  that  the  rules  of  evidence  may  be  in  force  on  the  matta.    There 

nnder  the  lawi  of  the  United  States  and  are  like  provisioos  aa  to  execution,  &e. 

as  pracliied  in  the  courti  thereof  are  not  There  are  many  other'  Important  pm- 

altered.      Section  6  gives  remediei  by  viiioni,  especially  a*  to  criminal  plead- 

attachment  or  other  process  against  the  ing  and  practice,  x* 
property  of  the  defendant  in  comraon-law 

X*  The  Practice  Act  of  1872  (Rer.  St.  erideoce.     ConnectioBt  Matnat  Life  Ins. 

S  914)  does  not   abolish  the  distinction  Co.  e.  Schaefer,  94  U.  S.  45T.  And  wbere- 

betweea   legal   and   equitable  remedies,  ever  Congreis  has  provided  a  spedflc 

even  though  the  state  law  may  have  done  method  of  procedure,  of  course  that  gov- 

40.    Ia  Mothe  Manufacturing  Co.  t>.  Na-  ems.      Eastou  v.  Hodges,   7   Biu.  324 ; 

tionat  Tube  Works  Co.,  16  Blatchf.  4S2.  Bage  r.  Taniiky,  6  Cent  L.  J.  7.    For 

Van   Arsden  d.   Morton,  90  U.  S.  STB ;  further  limitations  of  the  operation  of 

Thompson  B.  Railroad  Companies,  6  Wall,  the  statute,  see  Newcomb  v.  Wood,  97 

134.    Nor  does  it  extend  to  qaeaUon*  of  U.  B.  SSL 
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proved  condition  in  England,  and  eBpeoiallj  in  its  improved  and 
varied  condition  in  thia  country,  under  the  benign  ioftuence  of 
an  expanded  commerce,  of  enlightened  justice,  of  republican  prin- 
ciples, and  of  Bound  philosophy,  the  common  law  has  become  & 
code  of  matured  ethics  and  enlarged  civil  wisdom,  admirably 
adapted  to  promote  and  secure  the  freedom  and  happiness  of 
social  life.  It  has  proved  to  be  a  system  replete  with  vigorous 
and  healthy  principles,  eminently  conducive  to  the  growth  of 
civil  liberty ;  and  it  is  in  so  instance  disgraced  by  snch  a  slavitih 
political  maxim  as  that  with  which  the  Institutes  of  Justinian  are 
introduced,  (c)  It  is  the  common  jurisprudence  of  the 
United  States,  and  vras  brought  with  them  as  *  colonists  *S48 
from  England,  and  established  here,  to  far  as  it  was  adapted 
to  our  institutions  and  circumstances.  It  was  claimed  by  the 
Congress  of  the  united  colonies,  in  1774,  as  a  brand)  of  those 
"  indubitable  rights  and  liberties  to  which  the  respective  colonies 
are  entitled,"  (a)  It  fills  up  every  interstice,  and  occupies  every 
-wide  space  which  the  statute  law  cannot  occupy.  Its  principles 
may  be  compared  to  the  influence  of  the  liberal  aits  and  sciences ; 
{idvergis  perfugtum  ac  totatium  prudent ;  delectant  domi  non  im- 
pediunt  forts;  pemoctant  nobiicum,  peregrinantur,  rutticantur. 
To  use  the  words  of  the  learned  jurist,  to  whom  I  have  already 
alluded)  (b)  "  We  live  in  the  midst  of  the  common  law,  we  inhale 

(e)  Qiiod  principt  placnit,  lejcU  habet  Tlfcorem.    Init.  1,  2,  6. 

(n)  DecUmioD  of  Rights  of  Oclober  14, 1774 ;  JounuU  of  Congreu,  i.  28. 

{i>)  Du  Fonceaa  on  Jarisdlction,  01.  See  tito  1  Slor?'!  Comm.  on  the  Coutita- 
tlon.  140, 141 ;  il.  264-288.  The  lenmed  commenbitar,  In  the  Tolnme  lait  cited,  ablj, 
ud,  in  nij'  □pinioa,  utiifsctorily  contend!  thmt  the  common  Inw,  in  the  klwetice  of 
potriUve  Btatate  law,  regulates,  interpret!,  and  contrab  the  power*  and  dutiet  of  tlie 
court  of  impeach  men  [■  under  the  ConecituCion  of  the  United  State* ;  and  tliougfa 
the  comiDon  law  cannot  lie  the  foundation  of  a  juriid[ction  not  given  bj  tlie  Coniti- 
tntionandlawi,  tliat  jnri«diction,  when  given,  atlachei,  and  ie  to  beexcrcited  accord- 
ing to  the  nilet  of  the  common  Uw.  Were  it  otherwlie  there  would  be  nothing  to 
exempt  at  from  ad  absolute  deBpollim  of  opinion  and  practice.! 

1  ProfeHor  Theodore  W.  Dwight,  in  an  Mr.  Jnatice  Lawrence,  of  Ohio,  preienta 

able  article  in  fl  Am.  Law  Reg.  x.  a.  257,  the  opposite  riew,  which  wa»  acted  upon, 

matntaini  the  riew  that  the  Conititution  aa  ii  well  known,  In  framing  the  article! 

onl;  adopts  impeachment  as  a  mode  of  against  President  Johnson.     See  point* 

procedure,  and  that  there  can  be  no  Im-  and  anthoriUes  submitted  by  the  same 

peachmentezcept  foraTiotationof  a  law  author,  Johnson's  Trial.     See  also  tho 

o(  Congress,  or  for  the  commission  of  a  arguroenli  of  counsel  In  that  cms  od  th« 

Clime  named  In   Che   Constitution.     On  oi»e  side  and  the  otiier. 
another  page  (641)  of  Ihe  same  volume 
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it  at  ever^  breath,  imbibe  it  at  every  pore ;  we  meet  with  it  when 
we  wake  aod  when  we  lay  down  to  sleep,  when  we  travel  and 
when  we  stay  at  home ;  and  it  is  interwoven  with  the  very  idiom 
that  we  speak ;  and  we  cannot  learn  another  system  of  laws  with- 
out learning,  at  the  same  time,  another  language." 

The  jurisdiction  of  the  federal  courts  ratione  pertonarum,  and 
depending  on  the  relative  character  of  the  litigant  parties,  has 
been  the  subject  of  much  judicial  discussion.  The  CoDstitutiou 
gives  jurisdiction  to  the  federal  courts  of  all  suits  between  aliens 
and  citizens,  and  between  resident  citizens  of  different  states,  (e) 
and  we  have  a  series  of  judicial  decisions  on  that  subject.  If  the 
case  arises  under  the  Constitution,  laws,  or  treaties  of  the  Union, 
it  is  immaterial  who  may  be  parties,  for  the  subject-matter  gives 
jurisdiction ;  and  if  it  arises  between  aliens  and  citizens,  or  be- 
tween citizens  of  different  states,  it  is  immaterial  what  may  be 
the  nature  of  the  controversy,  for  the  character  of  the  partjes 
gives  jurisdiction. 

3.  f nrlsdlotloii  wban  an  Allan  la  a  Par^.  —  In  Bingham  V. 
Cabot,  (d)  the  Supreme  Court  held,  that  it  was  necessary 
*  844  to  set  forth  the  citizenship  (^  the  respective  *  parties,  or 
the  alieuE^e,  when  a  foreigner  was  concerned,  by  positive 
averments,  in  order  to  bring  the  case  within  the  jurisdiction  of 
the  Circuit  Court ;  and  that  if  there  was  not  a  sufficient  allega- 
tion for  that  purpose  on  record,  no  jurisdiction  of  the  suit  would 
be  sustained.  The  same  doctrine  was  maintained  in  Turner  v. 
Unrille,  (^a)  aad  in  Turner  v.  The  Bank  of  North  America;  (6) 
and'  it  was  declared,  that  the  Circuit  Court  was  a  court  of  limited 
jurisdiction,  and  had  cognizance  only  of  a  few  cases  specially 
circumstanced,  and  that  the  fair  presumption  was,  that  a  cause 
was  without  its  jurisdiction  till  the  contrary  appeared.  Upon 
that  principle  the  rule  was  founded,  making  it  necessary  to  set 
forth,  upon  the  record  of  the  Circuit  Court,  the  facts  or  circum- 
stances which  gave  jurisdiction,  either  expressly  or  in  such  manner 
as  to  render  them  certain  by  legal  intendment.  It  is  necessary, 
therefore,  where  the  defendant  appears  to  be  a  citizen  of  one  state, 
to  show,  by  averment,  that  the  plaintiff  is  a  citizen  of  some  other 
state,  or  an  alien  ;  or,  if  the  suit  be  upon  a  promissory  note,  by 

(c)  LeiKfl  of  Butler  v.  Fanuwortb,  4  Wash.  101. 

(d)  8  DaIIu,  382. 

(<•)  4  DallM,  7.  (h)  4  DftUu,  a 
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the  indorsee,  to  show  that  the  original  payee  vaa  bo  ;  for  it  ia  bia 
deecriptioa,  aa  well  as  that  of  the  indorsee,  which  gives  the  juiis- 
diction.  But  aa  alien  cannot  sue  a  citizen  in  the  Circuit  Court 
of  the  United  States,  if  the  latter  be  at  the  time  a  resident  in  a 
foreign  coantry,  notwithstanding  he  has  property  in  the  district 
which  might  be  attached.  No  compulsory  process,  under  the 
Jndioiary  Act  of  1789,  lies  i^ainat  a  person  who  is  not  at  the 
time  an  inhabitant  of^  or  is  not  found  in  the  district  in  which 
the  process  issues.  This  goes  to  exclude  from  the  federal  courts 
the  proceeding  by  foreign  attachment  under  the  local  laws  of  the 
states,  (c) 

4.  Jiulsdiotlpn  btttwMu  dtlMu  of  SUforent  BtatM. — The  Judi- 
ciary Act  of  1T89,  seo.  11,  gives  jurisdiction  to  the  Circuit  Court 
when  an  alien  is  a  party ;  and  it  was  decided  in  MoBtman  v. 
S^nt<m,  (<f)  that  the  jurisdiction  was  confined  to  the  case  of 
suite  between  citizens  and  foreigners,  and  did  not  extend 
to  suits  between  alien  and  alien  ;  and  *  that  if  it  appeared  *  845 
on  record  that  the  one  party  was  an  alien,  it  mast  likewise 
appear  affirmatively  that  the  other  party  was  a  citizen.  So,  again, 
in  Courie  v.  Stead,  (a} '  it  was  decided  to  the  same  effect.  The 
principle  is,  that  it  must  appear  upon  the  record,  that  the  charac- 
-ter  of  the  parties  supports  the  jurisdiction  ;  and  the  points  in  that 
case  were  reasserted  in  Mimtalet  v,  Murray,  (6)  and  in  Sodgion 

(c)  Ficquet  d.  Swrr,  6  Mmoo,  86 ;  ToUod  e.  Spragne,  12  Feten,  300. 

{d)  i  Dallu,  la. 

[a]  4  Dallma,  2S.  The  omlHlon  of  tbe  abore  aTermentt,  or  uty  other  reqnitlte  to 
glTe  Jurisdlclloa,  ii  matter  of  labitaDce,  and  Dot  cured  bj  Terdict,  nor  amendabU 
after  verdict.    1  Paine,  486,  SOi ;  Jackion  v.  TireiitjniBii,  2  Feten,  186. 

(i)  i  Cranch,  M. 

1  PreotlM  D.  Bremuui,  2  Blatchf.  102 ;  Lea^e,  18  How.  16 ;  Smith  v.  KemocheD, 

Batean  n.  Bernard,  3  Blatchf.  244.    Bo  7  How.  108;  Starling  d.  Hawks,  5  McL. 

tin  court  baa  no  jurudlctloD  when  all  the  816.    [See  Wiltiami  r.  VotCawa,  104  U  S. 

parties,  ai  well  plaintiffa  u  defendania,  SOS ;  Bawei  c.  Oakland,  lb.  450.]     Bnt  it 

ar«  citizens  of  states  other  than  that  ia  waa  admitted  that  if  tbe  conveyance  had 

which  the  suit  is  brougbL    Kellyn.Hard-  really  transferred  the  Interest,  altbongh 

Ing,  5  Blatchf.   502.    See  Merserole  n.  madeforthe avowed pnrpoaeof  enabling 

Union  Faper  Collar  Co.,  6  Blatchf.  S6S.  tbe  court  to  entertain  jurisdiction  of  the 

And  when  lonie  of  the  parties  to  a  bill  case,  it  would  have  accomplished   that 

for  partition,  being  dtizena  of  the  District  purpose,  6  Wall.  288;  and  it  was  so  held 

of  ColomiiU,  made  a  vartls  cdorMe  etia-  in  Oibome  v.  Brooklyn  Cilf   R.  R.  h 

Tejaocetoadtizenof  BStale,itwaaheld  Blatcht   S06;   Newby  v.  Oregon  C.  B. 

notlogive  theconrtjniisdiction.  Bamej  Co.,  3  Am.  Law  Times,  127. 
V.  BalUmore,  6  WaU.  28a    See  Jonea  v. 

Tou  1.-26  [401] 
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T.  Bowerhani,  (e)  and  in  StdUvan  t.  Th«  Fulton  Steamioat  Com- 
pany, (d)  In  Maxfidd  v.  Levy^  (e)  the  qneation  of  juriadictioDt 
ariaing  from  the  character  of  the  parties,  waa  discusaed  in  the 
Circuit  Court  in  Fennsjlrania,  and  the  court  animadTerted 
severely  upon  an  attempt  to  create  a  jurisdiction  by  &aud,  con- 
trary to  the  policy  of  tiie  Constitution  and  the  law.  The  suit 
was  an  ejectment  between  citizens  of  Uie  same  state,  to  try  title 
to  land ;  and,  to  give  jorisdictioQ  to  the  Circuit  Court,  a  deed  was 
given,  oolluuvely,  and  without  any  consideration,  to  a  citizen  of 
another  state,  for  the  sole  purpose  of  making  him  a  nominal  plain- 
tiff, in  order  to  give  the  federal  court  juTisdiction.  The  court 
dismissed  the  suit,  and  observed,  that  the  Coostitutiou  and  laws 
of  the  United  States  had  been  anxious  to  define,  by  precise 
boundaries,  and  preserve  with  great  caution,  the  lioe  Jjetweeu 
the  judicial  authority  of  the  Union  and  that  of  the  individual 
states.  No  contrivance  to  defeat  the  law  of  the  land,  and  create 
inrisdiction  by  fraud,  could  be  tolerated.  (/)  But  if  a  citizen 
of  one  state  thinhs  proper  to  change  his  domicile,  and  remove 
with  his  family  to  another  state,  not  colorably,  but  perma- 

*  846    neatly,  and  with  a  bona  fide  inteution  to  ruide  there,  *  even 

thoagh  bia  object  was  to  avail  himself  of  the  jurisdiction  of 
the  federal  courts,  he  becomes  instantly  a  citizen  of  the  other  state,- 
and  may  sue  as  such  in  the  courts  of  the  United  States,  (a) 

The  doctrine  in  the  original  case  of  Bingham  v.  CiAot  was  again 
confirmed  in  Abercromhie  v.  Dupuis,  (6)  with  some  symptoms  of 
reluctance ;  and  it  would  seem  that  the  court  waa  not  entirely 

(c)  6  Crauch.  808. 

[<^  6  Wheaton,  4S0 ;  Dodge  e.  PerkJna,  4  Hason,  486,  s.  r. 

(<)  4  Dallu.  880.  This  case  waa  repadUted  bj  Mr.  Jiutice  Stoij,  in  Bri^i  r. 
French,  2  SDmner,  257,  as  being  Frroneonsly  decided. 

I/)  The  tame  doctrine  irai  held  by  Judge  Wathington.  in  Hnnt  p.  McSefl,  1  Waah. 
TO,  aa  But  in  BriggB  n.  French,  S  Sumner,  261,  it  waa  poiutedly  condemned ;  and 
the  Judge  held,  that  a  conveyance  of  land  by  a  dUteo  of  one  itate  to  a  dlizen  <A 
another,  for  the  pnrpoK  of  enabling  the  latter  to  maintain  a  loit  on  it  in  the  coorta 
of  the  Unilcd  Slates,  veated  a  legal  title,  aod  a  itranger  not  claiming  under  either  of 
the  partiea  liad  no  right  to  inquire  into  the  motire  of  the  coDveyance. 

(n)  LeiKe  of  Cooper  u.  Galbraith,  3  Wash.  646;  Caae  v.  Clark,  5  Haaon,  70; 
Cailettu.  Pacific  Int.  Co,,  1  Fame,  6M.  In  Briggi  n.  French,  2  Sumner,  261,  it  waa 
held,  that  it  waa  sufficient  to  give  Juriadidion  to  the  federal  courts,  that  a  citlten  of 
one  atate  had  really,  and  not  merely  nominally,  removed  from  one  stale  to  another, 
though  hii  motive  might  have  been  to  prosecute  a  suit  tn  the  courta  of  the  United 
Statea.  It  was  sufficient  tf  the  plalnlifl  was  in  fa<t  a  citizen  at  one  atate  and  the 
defendant  of  another.    The  motive  of  the  removal  wa*  not  to  be  inquired  into. 

(A)  1  Cranch.  348. 
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satisfied  with  the  precise  limits  in  which  their  jiiriadiction  had 
been  circumscribed  and  embarrassed  by  their  predecessors.  But 
in  Strmobridge  t.  Cwiitt,  (ji)  the  limitation  of  the  federal  juris- 
diction was  considered  as  being  still  more  close  and  preciHe.  The 
Supreme  Court  declared,  that  where  the  interest  was  joint,  and 
two  or  more  persons  were  concerned  in  that  interest,  as  joint 
plaintiffij  or  joint  defendants,  each  of  them  must  be  competent 
to  sne,  or  liable  to  be  sued,  in  the  federal  courts ;  and  the  suit 
was  dismissed  in  that  case,  because  some  of  the  plaiatifb  and 
defendants  were  citizens  of  the  same  state,  (d)^  The  next  case 
that  arose  on  this  subject  was  whether  a  corporation  was  a  citizen 
within  the  meaning  of  the  Constitution,  and  could  sue  in  the 
federal  courts  in  consequence  of  its  legal  character ;  and  it  was 
decided  in  the  cases  of  The  Sope  htmrance  Company  v.  Board- 
man,  and  of  The  Bank  of  the  United  States  r.  Beveaux,  (e)  that 
a  corporation   aggregate  was  not,  in  its  corporate  capacity,  a 

(e)  8Craiich,207. 

{d)  But  the  Circuit  Court  of  the  Dnlted  Statet  it  not  deprived  of  lu  jnriadjctloii 
uMng  from  the  character  of  tbe  party,  by  Joiniag  with  an  alien  or  citizen  of  another 
•tate  a  men  nmmtal  fartf,  who  doei  not  poMe**  tlie  reqiU«ite  character.  6  Crancb, 
SOS ;  B  Wbeaton,  46t ;  1  Paine,  AVS.  It  has  likeirlK  been  adjudged,  that  aa  the  coorti 
of  Louiiiaaa  do  not  proceed  according  to  the  rales  of  the  common  law,  bat  of  the 
dvil  law,  a  »uit  may  Im  brouglit  in  the  federal  conrta  by  a  resident  ilien  againet  one 
or  two  obligors,  bonnd  sererally  as  well  as  joiotlj,  wbo  reside  in  Louisiana,  tkough  At 
aHer  Migor  ntida  tn  mmiher  Mate.  The  role  in  chancery  and  in  the  dvll  law  is,  that 
if  die  conrt  can  make  a  decree  accordbg  to  Justice  and  eqnity  between  the  parties 
before  them,  that  decree  shall  not  be  withheld  because  a  par^  out  of  it*  jurisdiction 
Is  not  made  a  defendant,  although  he  must  hsTe  been  united  in  the  suit  had  he  been 
within  the  reach  of  the  process  of  the  courL  This  was  the  principle  of  that  decision. 
BreedloTe  v.  Nicolet,  7  Peters,  418.  See  also  Harrison  t.  Urann.  1  Story,  Si  And 
■WW,  by  act  o(  Congress  of  February  28,  1839,  c.  38,  if  there  be  scTeral  defendants, 
and  any  one  or  more  of  them  is  not  an  inhabitant  of,  or  not  found  in,  the  district 
where  the  suit  is  broaght,  and  does  not  TOluntarilj  appear,  the  court  may  entertain 
jurisdiction,  and  proceed  against  the  parties  properly  before  it. 

(e)  5  Cranch,  67, 61 ;  Bank  of  Augusta  v.  Earle,  13  Peters,  619 ;  Wood  r.  Hartford 
Fire  Instuance  Co.,  13  Conn.  202,  s.  r. 

>  The  act  mentioned  at  the  end  of  note  the  conrt  could  proceed  to  a  decree  and 

id)  does  not  enable  the  Cinmit  Court  to  docompleteandflnaljnitice  to  the  parties 

make  a  decree  tn  a  snit  In  tha  absence  of  before  It,  was  not  fatal.    So  the  act  leemi 

a  party  whose  rights  must  necessarily  be  to  be  hardly  more  than  declaratory  in 

affected  hy  such  decree.    On  the  other  eqolty  cases.      Barney  e,   Baltimore,  6 

band,  it  had  been  determined  before  the  Wall.  280 ;  Shields  c.  Barrow,  17  How. 

act  was  passed,  that  the  non-joinder,  for  ISO ;  Coiron  v.  MUlandon,  19  How.  IIS. 

want  of  jurisdiction,  of  parties  merely  See  abo  Drake  v.  Ooodridge,  6  Blatchf 

formal,  or  neceaaary,  but  without  whom  161. 
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citazen,  and  &At  its  right  to  litigate  in  the  federal  oonrts 
*847  depeoded  upon  the  character  of  *the  indmduala  who  com- 
pose the  body  politic,  and  which  character  must  appear  by 
proper  avermenta  apon  the  reooid. (a)*  But  a  corporation  ag- 
gregate, composed  of  citizeoa  of  one  Btate,  may  sue  a  citizen  of 
another  state  in  the  Circuit  Court  of  the  United  States.  If  any 
of  the  stockholders  are  citizens  of  the  same  state  with  the  defend- 
ant, the  federal  courts  have  no  jurisdiction.  And  the  rule  relative 
to  suits  originally  instituted  in  the  courts  of  the  United  States, 
requiring  all  the  indiTidoals  oompoeing  the  respective  parties  to 
possess  the  requisite  character  to  give  the  court  juriadiction, 
applies  equally  to  suits  removed  &om  the  state  courts.  (&} 

With  respect  to  the  question  on  the  peculiar  right  of  the  Bank 
of  the  United  States  to  sue  in  the  federal  courts,  it  was  decided, 
in  reference  to  the  first  Bank  of  the  Unit«d  States  that  no  right 
was  conferred  on  that  bank  by  its  act  of  incorporation  to  sue  in 

(a)  In  Breitbaopt  n.  Th«  Bank  of  Georgia,  I  Peter*,  238,  It  wu  then  beld  that  t 
bill,  to  glTe  Jorbdictjon,  mutt  lUite  tbM  the  gtockholden  were  cititeoi  of  Georgia. 

{b)  Ward  r.  Arredondo,  1  Faine,  410 ;  Bank  of  Cnmberiand  v.  Willig,  3  SnmiM, 
472.  Bat  the  ray  IncoDTenient  and  narrow  doctrine  contaiaed  In  the  case*  of  Straw- 
bridge  B.  CurtiiB,  8  Cranch,  367,  Bank  of  the  United  fitatei  r.  Dereanz,  6  Cranch, 
61,  and  Comm.  &  R.  R.  Bank  of  Vickaburg  v.  Slocomb,  li  Peters,  60,  waa  reriewed 
and  oTermled  in  the  Loniirille  Railroad  Co.  v.  Ictaon,  in  2  How.  40T.  It  waa  then 
held,  that  a  corpen^ion  created  and  doing  bniineai  in  a  itate  wat  aa  taioiibinl  of  tbe 
ttate,  capable  of  tieing  treated  at  a  eitixen,  for  all  purpoaea  of  auiog  and  being  ined, 
although  aoine  of  the  member*  of  the  corporation  were  not  cidtent  of  the  itate  in 
which  the  soit  wa«  l>ranght,  and  although  the  itate  Ittelt  might  be  a  member  of  tlia 
corporation.  Thi*  wa«  a  very  important  and  talutarf  decision,  and  reinstated  the 
federal  courti  in  their  euential  jorisdiction  in  caaet  of  initi  between  dtitens  of  differ- 
ent states.  The  act  of  Congresi  of  aSth  Febniaiy,  1889,  gare  aid  to  tfala  decision,  it 
lieing  considered  in  its  language  and  conatructloD  as  an  enlargement  of  Jurisdictlini 
in  respect  to  the  diaracter  of  the  parties. 

>  The  mle  has  now  taken  the  form  of  Co.f.FrancU.ll  WalL210;  Pennaylraiiia 

a  legal  Action.    For  while  a  init  bj  or  t>.  Quicksilver  Co.,  10  Wall.  553 ;  Ezpreaa 

gainst  a  corporation  is  considered  to  be  Co,  v.  Kountze,  8  Wall.  312 ;  [Muller  o. 

brought  bj  or  against  its  members,  they  Dows,  9i  TJ.  S.  441,1 
are  conclniiTelj  presumed,  for  purposes         On  this  principle  it  is  held  that  a  snit 

of  Jurisdiction,  to  be  citizens  of  tbe  state  may  be  brought  b;  a  national  bank  uTgan- 

In  which  the  body  watincorponited.   Rail-  Ized  and  located  in  one  atate  against  a 

way  Co.  0.  Whltton,  13  Wall.  270,  281 ;  citizen  of  another  in  the  Circuit  Court 

Ohio  ft  Mississippi  R.  R.  r.  Wheeler,  1  sitting  in  the  latter  itate.  Maoafaeturers' 

Black,286i  CoTiogton  Drawbridge  Co.u.  N.  Bank  o.  Baack.  3  Abbott,  D.  S,  23^ 

SIiepheTd,2DHow.  227]  Marshall  e.  Salt  explaining  a  rfieCtoi  in  Kvmedfv.  Gibaoo, 

ft  Ohio  R.  R.,  10  How.  311 ;  Lafayette  Ins.  8  WaU.  198,  GOO. 
Co.  p.  French,  18  How.  401;  Insurance 
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those  courts.  It  had  only  the  ordinary  corporate  capacity  to  bus 
and  be  sued;  and  bfling  an  invisible,  artificial  being,  a  mere  legal 
entity,  and  not  a  citizen,  its  right  to  sue  must  depend  upon  the 
character  of  the  individuals  of  which  it  is  composed.  The  Con- 
stitatioD  of  the  United  States  supposed  apprehensions  might  exist, 
that  the  tfibuoals  of  the  states  would  not  administer  justice  as 
impartially  aa  those  of  the  nation,  to  parties  of  every  description, 
and,  therefore,  it  established  national  tribunals  for  the  decision  of 
controversies  between  aliens  and  a  citizen,  and  between  citizens  of 
different  states.  The  persons  whom  a  corporation  represents  may 
be  ahens  or  citizens,  and  the  controvei'sy  is  between  persons  suing 
by  their  corporate  name  for  a  corporate  right,  and  the  individual 
defendfant.  Where  the  members  of  the  corporation  are  aliens  or 
citizens  of  a  different  state  from  the  opposite  party,  they 
come  'within  the  reason  and  t«nns  of  the  jurisdiction  of  *348 
the  federal  courts.  The  court  can  look  beyond  the  cor- 
porate name,  and  notice  the  character  of  these  members,  who  are 
not  considered,  to  every  intent,  as  placed  out  of  view,  and  mei^ged 
in  the  corporation.  Incorporated  aliens  may  sue  a  citizen,  or  the 
incorporated  citizens  of  one  state  may  sue  a  citizen  of  another 
state,  in  the  federal  courts,  by  their  corporate  name,  and  the  con- 
troversy is  substantially  between  aliens  and  a  citizen,  or  between 
the  citizens  of  one  state  and  those  of  another.  In  that  case,  the 
president,  directors,  and  company  of  the  Bank  of  the  United 
States  averred,  that  they  were  citizens  of  Pennsylvania,  and  that 
the  defendants  were  citizens  of  Georgia ;  and  this  averment,  not 
traversed  or  denied,  was  sufficient  to  sustain  the  suit  in  the  Cir- 
cuit Ck>urt.  In  suits  by  the  Bank  of  the  United  States,  of  1816, 
SDch  an  averment  is  not  necessary,  because  the  act  incorporating 
the  bank  (a)  authorizes  it  to  sue  and  be  sued  in  the  Circuit  Court 
of  the  United  States,  as  well  as  in  the  state  courts.  Without  such 
an  expresB  provision,  it  would  have  been  difficult  for  the  Bank  of 
the  United  States  ever  to  have  sued  in  the  federal  courts,  if  the 
fact  of  citizenship  of  all  the  members  was  to  be  scrutinized,  for 
there  were  probably  few  or  no  states  which  had  not  some  stock- 
holder of  the  bank  a  resident  citizen,  (by  It  was  indispensable 
for  Congress^  provide  specially  for  a  jurisdiction  over  suits  in 

(«)  Act  of  CongrcM  April  10, 1818,  fee.  7. 

(i)  Otborav.  United  SUtet  Bank,  9  Wlwaton,  738;  United  SUtw  Buk  c.  FUot- 
en*  Buk,  9  Wheatoi^  WL 
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which  the  bank  was  ooncemed,  or  no  jurudiotioD  could  well  have 
been  sustaiDed.  It  was  truly  observed,  by  the  Supreme  Court, 
that  if  the  Bank  of  the  United  States  could  cot  sue  a  peison  who 
was  a  citizen  of  the  same  state  with  any  one  of  its  members,  id 
the  circuit  courts,  this  disability  would  defeat  the  power. 

A  trustee  who  holds  the  legal  interest  is  competent  to 

*  S49    'sue  in  right  of  his  own  character  as  a  citizen  or  alieu,  as 

the  case  may  be,  in  the  federal  courts,  and  without  refers 
ence  to  the  character  or  domicile  of  his  cestui  que  tru$t,  unless  he 
was  created  trustee  for  the  fraudulent  purpose  of  giving  juria- 
diotion.  (a)  This  rule  equally  applies  to  executors  and  admini»' 
trators,  who  are  considered  as  the  real  parties  in  interest;  but 
it  does  not  apply  to  the  case  of  a  gesentl  assignee  of  an  inV>lveDt 
debtor,  and  he  cannot  sue  in  the  federal  courts,  if  his  assignor 
could  not  have  sued  there.  The  11th  section  of  the  Judiciary 
Act  will  not  permit  jurisdiction  to  vest  by  the  assignment  of  a 
ekoat  in  action  (cases  of  foreign  bills  of  exchange  excepted}, 
unless  the  original  holder  was  entitled  to  sue ;  and  whether  the 
assignmeut  was  made  by  the  act  of  the  party,  or  by  operatiooa 
of  law,  makes  no  difference  in  the  case.  An  executor  or  adminis- 
trator is  not  an  assignee,  within  the  meaning  of  the  11th  sectioa 
of  the  Judiciaiy  Act.  (&)  ^  y' 

(a)  ChftppedeUinev.  Decheoaax,  4  Cranch,  806,808;  Brown  ■.  Strode, 6  Cnndi, 
303.  See  aIm  fi  CnuKh,  Bl,  and  Childreu  o.  Emmy,  8  Whefttoo,  613.  If  the 
nomliikl  pUintifi  and  llie  real  defendant  be  dtlieni  of  the  ttate,  jet  If  the  party  for 
whoM  oie  the  luit  wa«  brouglit  wu  a  citizen  of  another  itate,  the  Clrcnit  Conrt  of  the 
United  8Ute»  hu  jurisdiction.    Brown  v.  Strode,  lapra ;  HcNntt  n.  BUnd,  3  How.  9. 

ib)  Sen  V.  ntot,  6  Craoch,  382;  Mayer  v.  Foulknid,  4  Wub.  319.  But  it  b 
adjudged  that  a  note^ajabie  to  A,  or  bearer,  maj  be  *aed  in  the  federal  conrta,  in 
hi«  own  name,  and  that  the  11th  lectkiD  of  tlie  Jodiciarj  Act  doe<  not  apply.  Bnl- 
Urd  «.  Bell,  1  Mason,  213;  Halated  ».  Lyon,  2  McLean,  226.  So  the  holder  of  a 
negotiable  note,  payble  to  the  maker*!  own  order,  and  Indoned,  may  sne  the  maker 
In  the  federal  coorta,  thongh  the  holder  be  a  citiien  of  another  itate ;  for  the  right 
paaiM  not  by  oMt^iMaf,  but  to  bearer  by  delireiy.  Towne  r.  Smith,  B  Law  Bep.  12; 
[I  Woodb.  &  H.  116.] 

1  Wlial  ii  a  eboM  in  aoivi  mthin  tit  mc-  note  or  other  doM  in  aetioK  In  faTor  of  an 
timt  The  act  ipeaki  uf  "any  anit  to  aulgnee."  In  Bnihnell  »■  Kennedy,  9 
recorer  the  eonJaili  of  any  promiMory     Wall.  3BT,  893,  It  is  laid  to  be  hard  to 

g*  By  Matnte  March  8,  1675,  IB  St.  at  aaugnee  nay  ine  on  a  claim  not  founded 

L.  ITO,  the  exception  in  the  ori^nal  act  in  contract  withont  regard  to  the  cltuen- 

!■  made  to  apply  to  "promluory  note*  *hip  of  hii  anignor.     Van  Bokkelen  v. 

negotiable    by  the    law    merchant   and  Cook,  6  Saw.  687. 
bilU  of  exchange."   Since  tbiiatatule,  an 
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With  respect  to  the  District  of  Columbia,  aad  to  the  territorial 
distriots  of  the  United  States,  they  are  not  states,  withio  the 
aeme  of  the  Constitution  and  of  the  Judiciary  Act,  so  as  to 
enable  a  citizen  thereof  to  sue  a  citizen  of  one  of  the  states  in 
the  federal  courts.  However  eztraordinarj  it  might  seem  to  be, 
tiaat  the  courts  of  the  United  States,  which  were  open  to  aliens, 
uid  to  the  citizens  of  ever;  state,  should  be  closed  upon  the 
inhabitants  of  those  districts,  on  the  construction  that  they  were 
not  citizens  of  a  state,  yet,  as  the  court  observed,  this  was  a  sub- 
ject for  legislative,  and  not  for  judicial,  consideration,  (c}  * 

(c)  Tba  Mrm  itatt,  In  the  khm  of  the  ConiUtntioo,  applies  011I7  to  tbe  memben 
«f  the  AioericMi  contedenicj,  and  di>ei  □□!  eitead  to  ■  Itnilory  of  the  United 

reconcile  Sere  b.  I^tot  with  later  Judg-  It  li  neceuaiy  to  be  one  npOD  record,  Bod 

mentg,  and  the  Chief  Joitlce  inclinei  to  It  may  be  doubted  whether  the  exception 

the  Ttew  that  the  reitrictloD  of  the  11th  mentioned   abore   in   Dote    (n)  estoida 

aection  applies  only  to  right*  of  action  bejond  the  ca»e  of  boods  giTcn  to  an 

founded    on    contnuita    which    contain  officer  in  hit  otSdal  capaU^.    Tbe  de- 

within  tfaeniaelvei  lotne  promise  or  datj  cided  cases  are  of  that  nature.    Hull  t>. 

to  be  performed,  and  not  to  those  ariamg  Hutchinson,  14  How.  586. 
out  of  some  wrongful  itct  or  neglect  of  An  equitable  assignee  of  a  cUlm  to  an 

dutj  to  which  the  law  attaches  damages  account  Is  within  the  clause.    Wilkinson 

(dtlng  Barae;  v.  Globe  Bank,  2  Am.  Law  v.  Wllkinsoti,  2  Cnrt  682 ;  onCe,  S02. 
Beg.  H.  a.  229).    He  eren  intimate*  that  In  addition  to  the  cases  given  in  note 

the  restriction  might  well  hare  been  lim-  (b)  aboTe,  the  reitriction  does  not  apply 

tied  to  written  promises  to  paj  money,  to  bonds  payable  in  blank  or  to  bearer, 

upon  which  an  assignee  could  sue  with-  White  v.  Vermont  &  Mass.  R.  R.,  21  How. 

out  using  tbe  name  of  the  assignor,  x*  b75;  ThonuoD  d.  Lee  County,  3  Wall 

A  case  not  within  this  clause  is  repletin  8Z7.  i*    And  an  indorsee  may  sue  his  im- 

brought  to  recover  bank^iotes  la  tpeat,  mediate  Indorser,  although  he  could  not 

whichlieSglf theplalntlff hasthereqoi^te  have  maintained  an  action  against  tbt 

cilixenihlp,  although  the  assignor  is  of  maker.     Post,  350;    CoSee  v.  Fiantera' 

the  aame  state  with  the  defendant   Deab-  Bank  of  Tennessee,  13  How.  IBS. 
lers.  Dodge,  10  How.  022.   Bo  a  suit  to  re-         Tbe  assignee  of  a  ubose  in  actbn  must 

eoTer  possession  of  mortgaged  premises;  show  afflrmatirely  that  the  action  might 

but  Dotoue  to  enforce  the  payment  of  the  have  been  maintained  by  the  assignor  If 

debt  by  sale  or  dect«e  against  the  mortga-  no  assignment  had  been  made.    Bradley 

gor.    lb.  631,  citing Smlthr.  Eemochen,  7  o.  Rhines,  8  Wall.  898. 
How.  198 ;  Sheldon  v.  Sill,  8  How.   441.  *  Barney  e.  BaltlmoTe,  6  Wall.  280; 

8eefurther,Weemss.George,13How.l90.  (nKl^S4G,D.  1.    Compare  Bliners' Bank  k 

^  Is  ;uirius,  the  general  rule  is  that  to  Iowa,  12  How.  1;  Scott  n.  Jones,  6  How. 

bea  party  for  the  purpose  of  jurisdiction,  843,  died  ante,  326,  n.  1. 


«>  In  Corbin  v.  Comity  of  Black  Hawk.         i*  Town  of  Thompson  v.  Fenrine,  100 
106  n.  S.  060,  ft  waa  held  that  a  suit  to     U.  8.  689;  Township  of  Chickaming  e. 
compel  specific  performance  of  a  coo-     Carpenter,  ib.  663 ;  City  of  Lexington  v. 
tract  fell  within  the  coirespondbg  see-     Butler,  14  Wall.  282. 
tfcHKrf  tbe  Berised  Statutes  (S  620). 
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*  S50       *If  the  jurisdiction  of  the  Circuit  Conit  between  citiEeiu 

of  different  states  has  once  vested,  it  is  not  devested  by 
a  subsequent  change  of  domicile  of  one  of  the  parties,  and  his 
removal  into  the  same  state  with  the  adverse  party,  pendente 
lite,  (a)  The  jurisdiction  depends  upon  the  state  of  things  at 
the  time  the  action  was  brought.  So,  an  indorsee  of  a  note,  who 
resides  in  one  state,  may  sue  his  immediate  indoraer,  who  resides 
in  another  state,  though  that  immediate  indoreer  and  the  maker 
be  residents  of  the  same  state.  The  indorsement  is  a  new  con- 
tract between  the  parties  to  the  record,  quite  distinct  from  the 
original  note,  (i) 

S.  Jmlsdlotion  wtam  m,  Btat«  U  interwtvd.  —  The  case  of  Olbont 
T.  The  Bank  of  the  United  State*  (c)  bronght  into  view  important 
principles  touching  the  constitutional  jurisdiction  of  the  federal 
courts,  where  a  state  claimed  to  be  essentially  a  party.  The 
court  decided,  that  the  circuit  courts  had  lawful  jurisdiotioD, 
under  the  act  of  Congress  incorporating  the  national  bank,  of  a 
bill  in  equity  brought  by  the  bank  for  the  purpose  of  protecting 
it  in  the  exercise  of  its  franchises,  which  were  threatened  to  be 
invaded  under  a  law  of  the  State  of  Ohio ;  and  that  as  the  state 
itself  could  not  be  made  a  party  defendant,  the  suit  might  be 
maintained  against  the  officers  and  agents  of  the  state  who  were 
intrusted  with  the  execution  of  such  laws. 

As  the  amendment  to  the  Constitution  prohibited  a  state  to  be 
made  a  party  defendant  by  individnala  of  other  states,  the  coart 
felt  the  pressure  and  diSBcuIty  of  the  objection,  that  the  state  of 
Ohio  was  substantially  a  party  defendant,  inasmuch  as  the  process 
of  the  court  in  the  suit  acted  directly  upon  the  state,  hy  restrain- 
ing its  officers  from  executing  the  law  of  the  state.  The  direct 
interest  of  the  state  in  the  suit  was  admitted,  but  the  objection, 
if  it  were  valid,  would  go,  in  its  consequences,  completely 

*  851    to  destroy  the  powers  of  *  the  Union.    If  the  federal 

courts  had  no  jurisdiction,  then  the  agents  of  a  state, 
under  an  unconstitutional  law  of  the  state,  might  arrest  the 

Statei.  Seton  v.  Hinham,  B.  M.  CbultoQ  (Os.)  3T4 ;  Hepbnni  v.  Elltey,  8  Crueh, 
iM ;  CorporatioD  of  New  Orlean*  t>.  Winter,  1  Wbeftton,  91 ;  (onl*,  326,  a.  1.] 

(a)  Morgan  o.  Moigu,  2  WhMton,  290;  Clarke  v.  Uatthewtou,  12  Petert,  1S4. 

\b]  Toung  V.  Brjao,  S  WliealoD,  US;  Mollan  v.  Tarrance.  9  Wbeaton,  637; 
ICoOee  n.  PUnt«n'  Bank  «f  Tenneuee,  13  Egv.  183-1 

(c)  8  Wheaton,  7Sa 
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execution  of  any  law  of  the  United  States.  A  state  might 
impose  a  fine  or  penalty  on  any  person  employed  in  the  execu- 
tioD  of  any  law  of  the  Union,  and  levy  it,  by  a  ministerial  officer, 
without  the  sanction  even  of  its  own  courts.  All  the  various 
public  officers  of  the  United  States,  such  as  the  earner  of  the 
mail,  the  collector  of  the  revenue,  and  the  marshal  of  the  dis- 
trict, might  be  inhibited,  under  ruinous  penalties,  from  the 
performance  of  their  respective  duties.  And  if  the  courts  of 
the  United  States  cannot  rightfully  protect  the  agents  who 
execute  every  law  authorized  by  the  ConsUtution,  from  the  di- 
rect acUoQ  of  state  ageute  in  the  collection  of  penalties,  they 
could  not  rightfully  protect  those  who  execute  any  law.  The 
court  insisted,  that  there  was  no  such  deplorable  &ilure  of  juris- 
diction, and  that  the  federal  judiciary  might  rightfully  protect 
those  employed  in  carrying  into  execution  the  laws  of  the  UnioA 
from  the  attempts  of  a  particular  state,  by  its  agents,  to  resist 
the  execution  of  those  laws.  It  may  use  preventive  proceedings, 
by  injunction  or  otherwise,  gainst  the  ^ente  or  officers  of  the 
state,  and  authorize  proceedings  against  the  very  property  seized 
by  the  t^nt ;  and  the  court  concluded,  that  a  suit  brought 
i^iunst  individuals,  for  any  cause  whatever,  was  not  a  suit  agaimt 
a  ttate,  in  the  sense  of  the  Constitution.  The  Constitution  con- 
templated a  distinction  between  cases  in  which  a  state  was  inters 
ested,  and  those  in  which  it  was  a  par^ ;  and  to  be  a  party  for 
the  purpose  of  jurisdiction,  it  is  necessary  to  be  one  upon  record. 
The  Constitution  only  intended  a  party  on  record,  and  to  be 
shown  in  the  first  instance  by  the  simple  inspection  of  the  rec- 
ord, and  that  is  what  is  intended  in  all  oases  where  jurisdictioa 
depends  upon  the  party,  (a)  > 

The  question  of  jurisdiction  depending  upon  the  character  and 
residence  of  parties,  came  f^in  into  discussion  in  the  case  of  The 

{a)  In  the  cue  of  HcNutt  v.  Blud,  2  How.  9,  it  wu  decided  thftt  ■  dUieD  of 
Another  *Ute  might  (oe  ■  dtlien  of  Uigtiuippi,  ia  the  Circuit  Conrt  of  the  United 
State*,  though  he  ined  in  the  name  of  the  nominal  plaintiS  or  tnutee,  who  wm  aijo 
a  ddzen  of  Uiuiciippi,  pnciibd  Ae  mxw  du  partf  ia  interof.  Hr.  Joatice  Daniel  di» 
■ented,  and  contended,  on  the  authority  of  prior  deciiioni,  that  the  Jnriwliction 
depended,  not  on  the  lituation  of  the  partlei  concerned  In  Intereit,  but  on  the  char- 
acter of  the  partiet  appearing  on  the  record. 

1  The  oidnioD  of  Mr.  Joatice  Daniel    caM  of  bond*  giren  to  an  officer  In  hii 
mentioned  In  note  (a)  leemi  to  itate  the    offldal  capacit/,  onto,  849,  n.  1. 
general  mle,  and  Uw  azcsptlon  ii  In  Ifae 
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•  852    Bank  of  the  United  StaUt  v.  The  PlafOert'  *Bank  of  Geor- 

gia; (a)  and  it  waa  decided  that  the  cirouit  oourts  had 
jurisdiction  of  guita  brought  by  the  Bank  of  the  United  States 
against  a  state  bank,  uotwithBtAnding  the  state  itself  was  a  stock- 
holder, together  with  private  individuals  who  were  citizens  of  the 
same  state  with  some  of  the  stockholders  of  the  Bank  of  the 
United  States.  It  was  declared  that  the  state  of  Georgia  was 
not,  as  a  state,  to  be  deemed  a  party  defendant,  though  inter- 
ested as  a  stockholder  in  the  defence.  The  state,  so  far  as  oon- 
oeraed  that  transaction,  was  divested  of  its  sovereign  character, 
and  took  that  of  a  private  citizen  ;  and  this  principle  appliea  to 
every  case  in  which  the  govemnient  becomes  a  partner  in  any 
trading  company.  (6) 

We  have  seen  bow  for  the  courts  of  the  United  States  have  a 
common-law  jurisdiction  ;  and  it  appears  to  have  been  wholly  dis- 
claimed in  criminal  cases ;  and  the  true  distinction  would  seem  to 
be,  that  all  federal  jurisdiction  in  civil  and  criminal  cases  must  be 
derived  from  the  Coaatitution  and  the  laws  made  in  pursuance 
of  it ;  and  that  when  the  jurisdiction  ia  vested,  the  principles  of 
the  common  law  are  necesaary  to  the  due  exercise  of  that  juris- 
diction. We  have  seen  likewise,  with  what  caution,  and  within 
what  precise  limits,  the  federal  courts  have  exercised  jurisdic- 
tion, in  controversies  between  citizens  and  aliens,  and  between 
citizens  of  difEerent  states.  In  the  next  lecture  we  shall  enter 
upon  a  particular  examination  of  the  powers  and  claims  of  the 
federal  courts,  relative  to  admiralty  and  maritime  jurisdicUon. 

(a)  9  Wbekton,  OM ;  Bank  of  Kentucky  v.  Witter,  2  Peten,  818,  s.  p.  In  tbi* 
lut  cue  It  wM  decided  tb&t  an  incorponted  bank  wu  aDkble,  tbongli  the  whole 
propertf  and  control  of  the  bank  belooged  to  the  itAte  inCOTpontiiig  it 

(b)  Storjr,  J.,  11  Peten,  349. 
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LECTURE    XVIL 

OF  TBB  DraraiCT  AND  TEBBITOBLU.  COUBTB  OF  THE  UNITED  STATES. 

The  district  courts  act  aa  conrta  of  commoQ  law,  and  also  as 
courts  of  admitaltj. 

A  distinction  is  made  in  England  between  the  inttance  and  the 
prvie  court  of  admiralty.  The  former  is  the  ordiuaiy  admu-alfy 
court,  but  the  latter  is  a  special  and  extraordinary  jurisdiction  ; 
and  although  it  bo  exercised  by  the  same  peraoo,  it  is  in  no  way 
coDnected  with  the  former,  either  in  its  origin,  its  mode  of  pro- 
ceeding, or  the  principles  which  govern  it.  To  constitute  the 
prize  court,  or  to  call  it  into  action  la  time  of  war,  a  special  com- 
mission issues,  and  the  court  proceeds  summanly,  and  is  goT- 
emed  by  general  principles  of  policy  and  the  ]aw  of  nations. 
This  was  the  doctrine  of  the  English  Court  of  King's  Bench,  as 
declared  by  Lord  Mansfield  in  Lindo  y.  Bodney ;  (a)  and  though 
some  parte  of  his  learned  and  elaborate  opinion  in  that  case  do 
not  appear  to  be  very  clear  and  precise  on  the  point  concerning 
the  difference  in  the  foundation  of  the  powers  of  the  instance  and 
of  the  prize  court  of  admiralty,  yet  I  should  infer  from  it  that  the 
judge  of  the  English  admiralty  requires  a  special  commission 
distinct  from  his  ordinary  commission,  to  enable  him,  in  time  of 
war,  to  assume  the  jurisdiction  of  prize.  The  practice  continues 
to  this  day  of  issuing  a  special  commission,  on  the  breaking  out 
of  hostilities,  to  the  commissioners  for  executing  the  o£Bce  of  lord 
high  admiral,  giving  them  jurisdiction  in  prize  cases.  (() 

•  The  division  of  the  court  of  admiralty  into  two  courts  *  854 
is  said  not  to  have  been  generally  known  to  the  common 
lawyers  of  England  before  the  case  of  Lindo  v.  Rodney  ;  and  yet 
it  appears,  from  the  research  made  in  that  case,  that  the  prize 
jurisdiction  waa  established  from  the  earliest  periods  of  the  Eng- 
lish judicial  history.    The  instance  court  is  the  ordinary  and 

(a)  Doag.  618,  note.  (&)  Expaiu  L,7iich,  1  Hkd.  16. 
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appropriate  court  of  admiralty,  and  takes  cognizaDCe  of  the  gen- 
eral subjects  of  admiralty  jurisdiction,  and  it  proceeds  according 
to  the  citU  and  maritime  law.  The  prize  court  has  exclusive' 
cognizance  of  matters  of  prize  and  mutters  incidental  thereto, 
and  it  proceeds  to  bear  and  determine  according  to  the  course  of 
the  admiralty  and  the  law  of  nations.  The  distinctioa  between 
these  two  courts,  or  rather  between  these  two  departments  of  the 
same  court,  is  kept  up  throughout  all  the  proceedings ;  and  the 
appeals  horn  the  decrees  of  these  two  jurisdictions  are  distinct, 
and  made  to  separate  tribunals.  The  appeal  from  the  instance 
court  lies  to  delegates,  but  from  the  prize  court  it  lies  to  the 
lords  commissioners  of  appeals  in  prize  causes,  and  who  are 
appointed  fur  that  special  purpose. 

Such  is  the  distinction  in  England  between  the  instance  and  the 
prize  court  of  admiralty ;  and  in  the  case  of  Bz  parte  Lynch,(a') 
it  was  held  that  the  jurisdiction  of  the  admiralty  as  a  prize 
court  did  not  ceaae  with  the  war,  but  extended  to  all  the  inci- 
dents of  prize,  and  to  an  indefinite  period  after  the  war.  It 
remains  to  see  how  far  that  distinction  is  known  or  preserved  in 
the  jurifidiodou  of  our  district  courts. 

It  is  said  by  a  judge  who  must  have  been  well  acquainted  with 
this  subject  (for  he  was  registrar  of  a  colonial  court  of  admiralty 
before  our  Revolution),  that  this  distinction  between  the  instance 
and  the  prize  court  was  not  known  to  our  admiralty  pro- 
*  855  ceedings  under  the  *  colony  administrations,  (a)  In  the 
case  of  Jenningt  v.  Carton,  (J)  the  District  Court  of  Penn- 
sylvania, in  1792,  decided  that  prize  jurisdiction  was  involved  in 
the  general  delegation  of  admiralty  and  maritime  powers,  and 
that  Congress,  by  the  Judiciary  Act  of  1789,  meant  to  convey 
to  the  district  courts  all  the  powers  appertaining  to  admiralty 
and  maritime  jurisdiction,  including  that  of  prize.  Prize  juris- 
diction was  inherent  in  a  court  of  admiralty,  though  it  was  of 
course  a  dormant  power  until  called  into  activity  by  the  occur- 
rence of  war. 

But  notwithstanding  this  early  decision  in  &Tor  of  the  pleoaiy 
jurisdiction  of  the  district  courts  as  courts  of  admiralty,  there 
was  great  doubt  entertained  in  this  country,  about  the  year  1793- 
whether  the  district  courts  had  jarisdicrion  under  the  aot  of  Ctm, 

(a)  1  Mad.  16.  (fl)  1  Pet.  Adm.  6, «.  (ft)  lb.  L 
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greas  of  1789,  as  prize  courts.  The  Dietrict  Court  of  Maryland 
decided  against  the  jurisdiction,  and  that  decree  was  affii-med  on 
appeal  to  the  Circuit  Court,  on  the  ground  that  a  prize  cause  was 
oot  a  civil  cause  of  admiralty  juriadiotiou,  but  rested  on  the^iM 
MU,  aud  that  there  was  no  prize  oourt  in  existence  in  the  United 
Statea  The  same  question  was  carried  up  to  the  Supreme  Court 
of  the  United  States  in  February,  1794,  m  the  case  of  Olau  v. 
Tht  Sloop  Bettey,  (ji)  and  was  ably  discussed.  The  Supreme 
Court  put  an  end  at  once  to  all  these  difficulties  about  jurisdic- 
tion, by  declaring  that  the  district  courts  of  the  United  States 
possessed  all  the  powers  of  couits  of  admiralty,  whether  consid- 
ered as  instance  or  as  prize  courts. 

In  the  case  of  the  Emtdatu^  {d}  the  Circuit  Court  in  Massa- 
chusetts was  inclined  to  think  that  the  admiralty,  from  time 
immemorial,  had  an  inherent  jurisdiction  in  prize,  because,  if  we 
examine  the  most  venerable  relics  of  ancient  maritime  jurispru- 
dence, we  shall  find  the  admiralty  in  possession  of  prize  jurisdic- 
tion, independent  of  any  known  special  commission.  It  seems 
to  have  always  constituted  an  ordinary,  and  not  an  extraor- 
dinary, branch  of  the  admiralty  powers ;  *  and  it  is  to  he  *  356 
observed  that  Lord  Mansfield  leaves  the  point  uncertain 
whether  the  prize  and  the  instance  jurisdictions  were  coeval  in 
antiquity,  or  whether  the  former  was  constituted  by  special 
commission.  Be  that  as  it  may,  the  equal  jurisdiction  of  the 
admiralty  in  this  country,  as  an  instance  and  as  a  prize  court,  is 
now  definitely  settled  ;  and  if  the  prize  branch  of  the  jurisdiction 
of  the  admiralty  be  not  known  in  time  of  peace,  it  is  merely 
because  its  powers  lie  dormant,  from  the  want  of  business  to  call 
them  into  action.^ 

There  is  no  pretence  of  claim,  on  the  parts  of  courts  of  com- 
mon law,  to  any  share  in  the  prize  jurisdiction  of  the  courts  of 
admiralty.  It  is  necessarily  and  completely  exclusive ;  and  we 
will  first  take  a  view  of  the  jurisdiction  and  powers  of  the  district 
•  courts  in  prize  cases,  and  then  of  their  ordinary  admiralty  juris- 
diction.   As  prize  questions  are  applicable  to  a  state  of  war,  aud 

(c)  8  D«nM.  e ;  Penhallow  v.  DoKie,  3  Dallw,  M,  i.  p.    See  *1w  the  ««  of  Cmi- 
gr«H  of  June  26, 1812,  lec,  &. 
{d)  t  QkU.  668. 

>  See •»>«<  cited  8BT,n.l.  [BeeTToited  Sutei  e.  AmM,  W  U.  8.  S6 ;  The  CII7  of 
101  V.  8.  468, 467.1 
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are  governed  chiefly  by  the  rules  of  the  law  of  nations,  and  the 
usages  and  practices  of  the  maritime  powers,  I  do  not  propoee 
to  enlarge  on  that  subject.  My  object  will  be  to  ascertain  the 
exact  jurisdiction  of  the  district  court,  in  all  its  various  powers 
and  complicated  character.  I  shall  consider,  (1.)  Its  character 
as  a  prize  court.  (2.)  As  a  court  of  criminal  jurisdiction  in 
admiralty.  (8.)  The  division  line  between  the  admiralty  and  the 
courts  of  common  taw.  (4.)  Its  powers  as  an  instance  court  of 
admiralty.  (5.)  Its  jurisdiction  as  a  court  of  common  law,  and 
clotiied,  also,  with  special  powers. 

1.  Of  tb«  Dlabiot  Court  •■  ■  FiIm  Court.  —  The  ordinary  prize 

jurisdiction  of  the  admiralty  extends  to  al)  captures  in  war  made 

on  the  high  seas.    I  know  of  no  other  definition  of  prize  goods, 

said  Sir  William  Scotb,  in  the  case  of  the  Tteo  Friendt,  (a) 

*  357  than  that  they  are  goods  *  taken  on  the  high  seas  jwe 

belli,  out  of  the  hands  of  the  enemy.  The  prize  jurisdic- 
tion also  extends  to  captures  in  foreign  ports  and  harbors,  and 
to  captures  made  on  land  by  naval  forces,  and  upon  surrenders 
to  naval  forces,  either  solely,  or  by  joint  operation  with  land 
forces,  (a)  It  extends  to  captures  made  in  rivers,  ports,  and 
harbors  of  the  captor's  own,  country.  But  as  to  plunder  or 
booty  in  a  mere  continental  land  war,  without  the  presence 
or  interventjon  of  any  ships  or  their  crews.  Lord  Mansfield 
admitted,  in  Lindo  v.  Rodney,  there  was  no  case  or  authority, 
or  principle,  to  enable  him  to  bring  it  within  the  cognizance  of  a 
prize  court.  ((}  The  prize  court  extends,  also,  to  all  ransom 
bills  upon  captures  at  sea,  and  to  money  received  as  a  ransom 
or  commutation,  on  a  capitulation  to  naval  forces  alone,  or  jointly 
with  land  forces,  (c)  The  federal  courts  have  asserted  for  the 
prize  courts  in  this  country  a  jurisdiction  equally  as  ample  and 
extensive  as  any  claimed  for  them  in  England.'     In  the  case  of 

(a)  1  C.  Hob.  271.  (a)  Lindo  v.  Bodaey,  Dong.  813,  note, 

(b)  In  the  cue  of  Alezftnder  v.  The  Duke  of  WellingtOD,  2  Ron.  &  Mf .  S&,  Lord 
Brougham  Mid,  that  militKry  prlEe  reiti  apon  the  same  principles  of  law  u  price  At* 
•ea,  though  in  general  no  statute  pMset  irith  retpect  to  it 

(e)  Ships  taken  at  Genoa,  4  C.  Roh.  888 ;  AnthoD  d.  flsber,  Dong.  U0,  note ; 
MaisoDDaire  t>.  Keating,  2  QalL  836. 

■  />>T«Jun«f(c(ian.— United  SlsteiD.  Anna,  ib.  337;  The  Prize  Caiet.  2 Black, 

Weed,  6  Wall.  62,99;  The  Anij  Warwick,  036;  Jeckerc.  Montgomery,  13  How.  406. 

3  Spragne,  12S ;  The  Hlawatlta,  Blatchl  Bee  the  act  of  June  30,  18M,  c  174,  13 

Pr.  1;  2B2  Bale*  of  Cotton,  ib.  302;  The  D.  8,St.atI..aOQ,whictLdoesiiotexlMMt 

[414] 


ny  Google 


LECT.  Xm.]  THE  UMITED  STATES.  *  857 

the  .Emvlout,  (d)  though  the  court  gave  no  opiiuou  as  to  the 
right  of  the  admiralty  to  take  o<^izance  of  mere  captureg  made 
on  the  land,  ezclualvely  by  land  forces,  yet  it  was  declared  to  be 
very  clear,  that  its  jurisdiction  was  not  confined  to  captures  at 
sea.  It  took  cognizance  of  all  captures  in  creeks,  havens,  and 
rivers,  and  also  of  all  captures  made  on  land,  where  the  same 
bad  been  made  by  a  naval  force,  or  by  cooperation  -with  a 

((/)  1  Qaii.  ses. 

the  anbject,  hoveTeT.     There  ue  cuei  and  in  thii  amotrj  the^  accrue  eicln- 

outiide  ot  It    The  Siren,  1  Lowell,  280.  iivel7  to  the  beaeSt  of  tlie  United  Statet. 

The  exdnilTe  juriidlctloD  in  priie  ot  Tbe  Siren,  1  LoweU,  2S0,  263;  13  Wall, 

the  adminUtj'  waa  asterted  as  to  capturei  S80 ;  [Porter  t.  United  State*,  106  U.  8. 

made  on  the  MUduippi  Sirer  during  tbe  607.) 

rebellion.    United  Statu  n.  SaOJ  Bale*  ot  The  EngUih   eonrt  of  admiralty  has 

Cotton,  1  Woolw.  286 ;  SG  Law  Rep.  4&1.  now  Juriidlction  of  boot^  and  prapertjr 

BatConBreHenacted(act<d  Jal72,18Sl,  captured  oh  land   bj  land  forces  ezcln- 

c.  225,  S  T,  13  U.  8.  St  at  I^  S7T)  that  no  liTeij  bj  Bt  8  &  4  Vict.  c.  66.    Banda  t 

propertj'  teized  or  taken  upon  anj  of  the  Kiriree  Booty,  L.  H.  1  Ad.  t  Ec.  109,  129. 

inland  waters  of  the  United  States  bf  [See  Re  Banda  t  EIrwee  Booty,  4  L.  B. 

Ae  naral  (orcei  thereof  ibonld  be  re-  Ad.  430.]     See  also  as  to  the  Jurisdiction 

garded   as   maritiaw   prite,  but   that  It  of  tbe  United    States  conrt  under  the 

should  be  deiirered  to  the  proper  oScen  Confiscation  Act  of  August  0. 1861,  ante, 

ot  the  courts,  or  as  provided  in  that  act  302,  n.  I.     Union  Insurance  Co.  u.  United 

and  the  act  approved  March  12,  ISaS,  IS  States,  6  Wall.  760;  Armstrong's  Fonn- 

U.  8.  St.  at  L.  eaO,  a*  to  abandoned  and  di?,  lb.  766.     See  more  especially  tbe  act 

captured  property,    See  the  Cotton  Plant,  of  Joiy  17,  1862,  c.  106,i  7,  12  U.  8.  St 

10  Waii.  677.  at  L.  GSl,  which  gave  a  proceeding  in  rtm 

Private  property  captured  on  land  by  In  tlie  district  courts,  conformable  to  tboM 

the  naval  forces  has  been  held  not  to  be  In  admiralty  or  revenue  cases,  agaitut  the 

maritime  price,  subject  to  the  prize  juris-  property  ot  rebel*  during  tbe  late  war. 

diction  of  the  United  State*  courts,  though  In  proceedings  relating  to  a  selznre  on 

a  proper  subject  of  capture.    Hr*.  Ales-  land,  when  the  case  is  of  commoo-law 

ander's  Collon.   2  Wall.  404 ;    anie,  BJ,  jurisdiction,  it  must  be  tried  by  jury  at 

n.  1 ;  United  Stale*  t>.  Weed,  G  Wall.  62,  the  demand  of  either  party.    Union  Ins, 

Tl ;  United  Sutes  n.  260^  Bales  of  Cotton,  Co.  p.  United  State*,  6  WaU.  760 ;  Arat- 

nipm;  [United  States  r.  Winchester,  99  strong's  Foondry,  ib.  766 ;  Miller  n.  United 

U.  S.  372.]     But  the  tint  case  was  pot  SUte*,  II  Wall  268,  304;  Morris's  Cot- 

paRly  on  the  act  of  July  IT,  1862;  and  ton,  6   Wall.   60T;    Confiscatioo   Cases, 

see  660  Piece*  ot  Merchandise,  2  Sprague,  7  Wall,  454,  462 ;   Ex  parte  Graham,  10 

2S8 ;  103  Caski  of  Bice,  Btatchf.  Pr.  211 ;  Wall.  541. 

282  Bags  of  Cotton,  lb.  803,  wtiiiA  were  A  nice  qnestion  a*  to  whether  cotton 

decided  the  other  way,  (»i  thdr  pecoiiar  picked  up  at  sea  wa*  prise  or  derelict  was 

circumstances.  decided  In  favor  of  the  former  view  In 

It  has  been  said  that  captures  b^  the  Seven^.«Ight  Bale*  ot  Cotton,  1  Lowell, 

amy  and  ttavy  Jointly  are  oM  dlstributa-  11. 
Ue  in  the  admiralty  apart  from  itatnte ; 
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naval  force ;  and  this  exercise  of  jurisdiotdon  iras  settled  by  the 
most  solemn  adjudications.  A  seizure  may  therefore  bo  made  in 
port,  in  our  own  country,  as  prize,  if  made  while  the  property 
was  water-borne.  Had  it  been  landed,  and  remained  on  land,  it 
would  have  deserved  oonsideration ;  and  no  opinion  was  given, 
whether  it  could  have  been  proceeded  gainst  as  prize, 

*  368   under  tbe  admiralty  juriedictdon,  or  whether,  *  if  liable  to 

seizure  and  condemnation  in  oui  courts,  the  remedy  ought 
not  to  have  been  pursaed  by  a  process  applicable  to  municipal 
confiscations. 

It  is  understood  in  England  that  the  admiralty,  merely  by  ite 
own  inherent  powers,  never  ezercisee  jurisdiction  as  to  captures 
or  seizures,  as  prize,  made  on  shore,  without  the  cooperation  of 
naval  forces.  In  the  case  of  the  OoBter  Hems,  cited  by  Sir  Wil- 
liam Scott  in  the  case  of  the  3Seo  Friendt,  (a)  and  decided  by  the 
highest  authority,  iheA  of  the  lords  commissioners  of  appeal,  io 
1784,  it  was  held,  that  goods  taken  on  shore  as  prize,  where  there 
had  been  no  act  of  capture  on  the  h^h  seas,  were  not  to  be  con- 
eidered  as  prize,  and  that  the  prize  courts  had  no  jurisdiction  in 
BQcb  a  case.  But  it  is  admitted,  that  if  the  jurisdiction  has  once 
attached,  and  the  goods  have  been  taken  at  sea,  they  may  he 
followed  on  shore  by  the  process  of  the  prize  court,  and  its  juris- 
diction over  them  still  continues.  In  this  respect,  the  prize  court 
seems  more  extensive,  and  to  hold  a  firmer  jurisdiction,  than  the 
instance  court ;  for,  as  to  cases  of  wreck  and  derelict,  if  the  goods 
are  once  on  shore,  or  landed,  the  cognizance  of  the  common  lav 
attabhes.  (()* 

Though  the  prize  be  unwarrantably  carried  into  a  foreign  port, 
and  there  delivered  by  the  captors  upon  security,  the  prize  court 
does  not  lose  i\a  jurisdiction  over  the  capture,  and  the  questions 
incident  to  it.  (c)  So,  if  the  prize  be  lost  at  sea,  the  court  may, 
notwithstanding,  proceed  to  adjudication,  and  at  the  instance  of 
the  captors  or  the  claimants,  (d)  It  has  jurisdiction,  likewise, 
though  the  prize  be  actually  lying  within  a  foreign  neutral  ter- 
ritory. This  is  the  settled  law  of  the  prize  jurisdiction,  both  in 
England  and  in  this  country.    The  principle  is,  that  the  possession 

(<t)  1  C.  Rob.  S71.  (ft)  The  T<ro  Friend*,  1  C.  Bob.  itTl. 

(c)  The  Peacock,  4  C.  Bob.  166.  (d)  Tht  SiuuiDah. «  C  Bob.  48. 

1  See  The  Nmmd,  4  WoU.  684 ;  ■Uo,  onb,  SST,  n.  1. 
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of  the  captor,  ihongh  in  a  neutral  couotiy,  is  conadeied 
to  be  the  possesaioD  *  of  his  sovereign,  and  mh  poteitate  *  359 
tmria.  (a)  But  it  is  admitted,  that  if  possession  of  the 
thing  seized  be  actually  as  well  as  constructiTelj  lost,  as  by 
reoapture,  escape,  or  a  voluntary  discharge  of  the  captured  ves- 
Bel,  tiie  jurisdic^on  of  the  prize  court  over  the  subject  ia  lost. 
Though  captured  property  be  unjustifiably  or  illegally  coaverted 
by  the  captors,  the  jurisdiction  of  the  prize  court  over  the  case 
continnea ;  hut  it  rests  in  the  sound  discretion  of  the  court, 
vbether  it  will  inteifers  in  favor  of  the  captors  in  such  cases ; 
and  it  is  equally  discretionary  in  all  cases  where  the  dispoaition 
of  the  captured  vessel  and  crew  has  not  been  according  to 
duty,  (ft)  The  prize  court  may  always  proceed  in  rem,  when- 
ever the  prize,  or  the  proceeds  of  the  prize,  can  be  traced  to  the 
hands  of  any  person  whatever ;  and  this  it  may  do,  notwithstand- 
ing any  stipulation  in  the  nature  of  bail  bad  been  taken  for  the 
property.  And  it  is  a  principle  perfecUy  well  settled,  and  con- 
stantly conceded  and  applied,  that  prize  courts  have  exclusive 
jurisdiction,  and  an  enlarged  discretion,  as  to  the  allowance  of 
freight,  damages,  ezpeoses,  and  costs,  in  all  cases  of  captures, 
and  as  to  all  torts,  and  personal  injuries,  and  ill  treatments,  and 
abuse  of  power,  connected  with  captures  jure  belli;  and  the 
courts  will  frequently  award  large  and  liberal  dam^es  in  those 
cases,  (c)  ^ 

The  prize  courts  may  apply  confiscation  by  way  of  penalty, 
for    fraud    and  misconduct,  in   respect  to  property   captured 

(a)  Vidt  mpra,  101. 

{b)  The  Talcon,  6  C.  Bob.  194 ;  The  PomoDS,  1  Dodi.  26 ;  LTole,  6  C.  Bob.  220; 
I«  Dane  CecUe,  6  C.  Bob.  267 ;  The  AmbeUa  and  Madeira,  2  Gall.  S8S. 

(c)  Le  Canx  t>.  Eden,  Doug.  6M ;  The  Amiable  Nanu;,  1  Paine,  111 ;  Chamber- 
lain  p.  Chandler,  S  Msmd,  248,  244.  Probable  cause  of  seizure  i>  a  snffldent  excnee 
In  the  caae  of  oapturei  jim  btlli,  and  aa  to  marine  torta  generally,  or  the  ezerciBe  of 
beUlgereot  righti  to  a  limited  extent  nnder  itatnle  provlatoni.  The  Palmyra,  12 
Wheaton,  1. 

1  TheJaneCampbell.Blatcfaf.Pr.lOl;  wrongf nil/ lunlc  another, and  waa  after- 

and  tee  catea  cited  anie,  166,  n.  2.    The  wards  libelled  by  the  government,  con- 

Dlttrkt  Court,  moreover,  may  hear  and  demncd  and  sold,  it  was  held  that  the 

determine  all  question*  respecting  claimi  owneia  of  the  sonken  vessel  and  cs^o 

arising  after  the  capture  of  the  vessel,  should  be  paid  oat  of  the  proceeds  be- 

Thni,  where  avessel  which  had  been  cap-  fore  they  were  distributed.    The  Siren,? 

tared  by  a  Doited  SUte*  war  steamer  and  Wall.  162.    See  The  Davis,  10  Wall.  16 ; 

which  was  Id  charge  of  a  prise  crew,  Caae  v.  Terrell,  11  Wall.  100,  201. 
VOL.  I. -27  [417] 
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•  360    *aa  prize,  and  claimed  by  oitizem  or  aeatrals.  (a)     Thej 

may  decree  a  forfeiture  of  the  rights  of  prize  agaiost 
captOTS  guilty  of  gnus  irregularity  or  fraud,  or  any  crimiual  con- 
duct ;  aud,  in  such  cases,  the  proper^  is  coudemned  to  the  gov^ 
ernment  generally.  (A)  y' 

2.  Crtmlnal  Joilsdlotioii  at  Uu  Admlraltr.  — The  Ordinary  admi- 
Tsli^  and  maritime  jurisdiction,  exclusive  of  prize  cases,  embraces 
all  civil  and  criminal  cases  of  a  maritime  nature ;  and  though 
there  does  not  seem  to  be  any  difficulty  or  doubt  as  to  tlie  prop«' 
jurisdicdoD  of  the  prize  courts,  there  is  a  great  deal  of  unsettled 
discussion  respecting  the  civil  and  crimioal  jurisdiction  of  the 
District  Court  as  an  instance  court,  and  posseasuig,  under  the  - 
Constitution  and  Judiciary  Act  of  1789,  admiralty  and  maritime 
jurisdiction. 

The  act  of  Congress  (c)  gives  to  the  district  courts,  exclusive 
of  the  state  courts,  and  concurrently  with  the  circuit  courts,  oc^ 
nizance  of  all  crimes  and  ofEences  ct^izable  under  the  authority 
of  the  United  States,  and  committed  within  their  districts,  or 
upon  the  high  seas,  where  only  a  moderate  corporal  punishment, 
or  fine  or  impriaonment,  is  to  be  inflicted.  This  is  the  ground 
of  the  criminal  jurisdiction  of  the  district  courts ;  and  it  is  gives 
to  them  as  district  courts ;  and  as  it  includes  the  minor  orimes 
and  offences  committed  on  the  high  seas,  and  o(^^izable  in  the 
courts  of  admiralty  under  the  English  law,  the  district  courts 
may  he  considered  as  exercising  the  criminal  jurisdiction  of  a 
court  of  admiralty  in  those  cases.  The  Constitution  of  the  United 
States  declares,  that  the  judicial  power  of  the  Union  shall  extend 
to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and  it  has 

been  supposed  (d)  that  the  federal  courts  might,  without 

•  361    *  any  statute,  and  under  this  general  delegation  of  admi- 

ralty powci-8,  have  exercised  criminal  jurisdiction  over 
maritime  crimes  and  offences.  But  the  courts  of  the  United 
States  have  been  reluctant  to  assume  the  exercise  of  any  crim- 
inal jurisdiction,  in  admiralty  cases,  which  was  not  specially 

{a)  The  Johuina  ThoI«n,  8  C.  Bob.  72 ;  Oiwell  v.  Ylgne,  16  Eait,  70. 
(b)  Cue  of  ths  George,  1  Whemton,  406 ;  2  Whe»tOD,  278,  ».  o. 
(e)  Act  ot  September  24,  ITBS,  lec.  9  ud  11, 
id)  Dd  PoDceaa  on  JoritdictioQ,  69-61. 

j>  A  price  conrt  determinei  onlj  the    minei  mrthlog  u  to  the  title.    CwMiv  t. 
qoestion  of  prize  or  no  prim.    It  deter-    I^ird,  107  U.  S.  6ft. 
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conferred  by  an  set  of  Congress.  In  the  case  of  The  United 
Statet  T.  M'CHllt  (a)  the  defendant  was  indicted  and  tried  in  the 
Circuit  Court  in  Philadelphia,  for  murder  committed  on  the  high 
Beas,  and  the  jurisdiction  of  the  court  was  much  discussed.  One 
of  the  judges  observed,  that  he  had  often  decided  tliat  the  fed- 
eral courts  had  a  common-law  jurisdictiou  in  criminal  cases ;  but 
he  considered  that  the  crime  chained  (a  mortal  stroke  having 
been  given  on  the  high  seas,  and  the  death  in  consequence  of  it 
happening  on  land)  was  not  a  case  of  admiralty  and  maritime 
jurisdiotion  within  the  meaning  of  the  Constitution,  or  of  the 
English  admiralty  law ;  and  the  prisoner,  on  account  of  this 
defect  of  jurisdiction,  was  acquitted.  The  other  judge  of  the 
court  gave  no  opinion,  whether  that  case  was  one  of  admiralty 
and  maritime  jurisdiction,  upon  the  general  principles  of  the 
admiralty  and  maritime  law  ;  and  he  confined  himself  to  the  8th 
section  of  the  penal  act  of  Congress  of  April  SO,  1790,  c.  9; 
and  the  case  charged  was  not,  by  that  act,  within  the  jurisdiction 
of  the  Circuit  Court. 

Afterwards,  in  the  case  of  The  United  State*  v.  Bevana,  (h)  the 
Supreme  Court,  on  a  case  certified  from  the  Massachusetts 
drcuit,  decided  that,  even  admitting  that  the  United  States  had 
exclusive  jurisdiction  of  all  cases  of  admiralty  and  maritime 
jurisdiction,  and  admitting  that  a  murder  committed  on  the 
waters  of  a  state  where  the  tide  ebbs  aud  flows  was  a  case  c& 
admiralty  and  maritime  jurisdiction,  yet  that  Congress  had  not, 
by  the  8th  section  of  the  act  of  1790,  c.  9,  "  for  the  punish- 
ment of  certain  crimes  against  the  United  States,"  conferred 
on  the  courts  of  the  United  Stat«s  jurisdiction  over 
*  such  murder.  The  act  confined  the  federal  jurisdiction  *  862 
to  murder  and  other  crimes  and  offences  committed  on 
the  high  seas,  or  in  any  river,  harbor,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  state ;  and  the  murder  in  question 
was  committed  on  board  of  a  ship  of  war  of  the  United  States 
in  Boston  harbor,  and  within  the  jurisdictiou  of  Massachusetts. 
There  was  no  doubt  of  the  competency  of  the  powers  of  Con- 
gress  to  confer  such  a  jurisdiction  in  the  case  of  a  crime  com- 
mitted on  board  of  a  ship  of  war  of  the  United  States,  wherever 
the  ship  might  be  ;  but  no  such  power  had,  to  that  extent,  been 

{a)  i  DftUM,  U6.  Ifi)  8  WliMtOU,  SSa. 
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as  yet  exercised  bj  Congress ;  and  it  must  liave  followed  of 
course,  in  that  case,  that  the  state  courts  had  jurisdiction  of  the 
crime  at  common  law,  for  it  was  committed  within  the  territory 
of  the  state,  (a)  It  was  admitted  to  be  a  clear  point,  that  tbe 
state  courts  had  cognizance  of  crimes  and  offences  committed 
upon  tide  waters,  in  tbe  bays  and  harbors  within  their  respective 
territorial  jurisdictions.  And  in  the  case  of  United  State*  t. 
Wilthergert  (i)  it  was  decided  that  the  courts  of  the  United 
States  had  no  jurisdiction  of  the  crime  of  manslaughter  com- 
mitted by  the  master  upon  one  of  the  seamen,  on  board  a  mer- 
chant vessel  of  the  United  States,  lying  at  anchor  in  the  river 
Tigris,  within  the  empire  of  China,  because  the  act  of  Congress 
of  the  80th  of  April,  1790,  c.  9,  sec.  12,  did  not  reach  such  a 
case,  and  was  confined  to  the  crime  committed  on  the  high  seas. 
Upon  the  principle  of  that  deoialoQ,  the  offender  could  not  be 
judicially  punished,  except  by  the  Chinese  government;  and  it 
was  said,  upon  the  argument  of  t^e  case,  that  China  dlsdumed 
the  jurisdiction.  The  law  was  defective  upon  this  point,  and  a 
remedy  was  provided  by  the  act  of  Congress  of  8d  of  March, 
1826,  c.  67,  sec.  6,  which  declared,  that  if  any  offence  shall  be 
committed  on  board  of  any  vessel  belonging  to  a  citizen  of  the 
United  States,  while  lying  in  a  foreign  port  or  place,  by  any  one 
of  the  crew  or  a  passenger,  on  any  other  person  belonging  to  the 

ship,  or  on  any  other  passei^er,  the  offence  shall  be 
"  363   *  cognizable  in  the  circuit  courts  of  the  United  States, 

equally  as  if  it  had  been  committed  on  board  of  such 
vessel  on  the  high  seas,  provided  that  if  the  offender  shall  be 
tried,  and  acquitted  or  convicted  in  the  foreign  state,  he  shall 
not  be  subject  to  another  trial  here.  The  act  provided  also  for 
the  punishment  of  many  other  crimes  against  the  United  States, 

(a)  In  official  opinlnni  conimimlcated  to  tbe  executiTe  goTernment  in  1812  uid 
1S14,  it  wu  coniidered  to  be  b  clear  point,  that  for  grave  crimei  committed  witUn 
UujanMdiciioaal  limili  of  llie  United  Slata,  on  board  national  veiseli  of  war,  the  trial 
and  puniibment  did  not  belong  to  naval  courts-martial,  but  to  the  ordinary  coorta  of 
law.  Op.  Att.-Gen.  i.  114,  120.  But  the  act  of  Congreu  of  April  23,  1800.  c.  S3, 
"  for  the  better  government  of  the  navy  of  the  United  Slatei,"  art.  21,  declared  that 
the  crime  of  murdsr,  when  committed  by  any  olBcer,  leaman,  or  marine,  belonging 
to  any  public  >hip  or  veuel  of  the  United  States,  toiihavt  the  territorial  jaritdiction 
of  the  aame,  might  be  punished  with  death,  by  the  aentence  of  a  court-martiaL 

r6)  6  Wheaton,  76.  See  also  the  cane  of  tbe  United  SUtes  t>.  Davia,  2  Snmner, 
482. 

[420] 


ny  Google 


LECT.   Zni.]  THE  UNITED   STATIS.  *  868 

oonunitted  apoo  the  high  seas,  or  in  aoy  arm  of  the  sea,  or  in  any 
river,  haven,  creek,  basin,  or  bay,  within  the  admiralty  jurisdic- 
tion of  the  United  States.  But  the  crimes  in  an;  river,  bay,  &c., 
to  be  cognizable,  must  be  committed  out  of  the  jurisdiction  of  any 
pu-tioular  state,  except  it  be  conspiracies  to  defraud  insurers; 
and  it  further  provided,  that  the  act  was  not  to  deprive  the  state 
courts  of  jurisdiction  over  the  same  offences.  As  the  state  courts 
have  jurisdiotioQ  of  offences  committ«d  within  arms  of  the  sea, 
creeks,  havens,  basins,  and  bays,  within  the  ebb  and  flow  of  the 
tide,  and  vnthin  the  hody  of  a  county,  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  was  not  extended  by  the  statute  to 
those  cases,  (a) ' 

(a)  United  Suw*  t>.  Onuh,  6  Mmod,  290.  In  the  cue  of  the  United  St&tM  b. 
Daria  &  Eualtm,  In  the  Circuit  Court  of  the  United  State*  for  the  Diitrict  of  New 
York,  and  of  the  United  SUtea  p.  Jackwm  (3  N.  T.  L^al  Ohaerrer,  8, 86),  it  waa 
held  that  the  federal  conrta  have  no  JoriBdlction  under  the  act  of  Congreu  of  April, 
1700,  of  the  crime  of  larcenj',  committed  on  board  of  an  American  veuel  Ijing  In  the 
port  of  SaTannah,  la  Oeoi^ia,  nor  if  committed  within  the  local  juricdiction  of  saj 
fordgn  power.  It  wooid  have  been  otherwiie  if  committed  on  board  the  veeael  on 
the  high  teat.  The  acta  of  ConKreaa  of  April  30,  1790,  &  9,  and  of  March  B,  1826, 
C.  67,  are  not  snfflcleDtlf  preeiae  on  ths  inbject  of  the  criminal  juriadlction  of  the 
admiralty  over  crimei  committed  on  the  high  leai.  The  8th,  9th,  10th,  11th,  and  IStb 
•ectione  of  tlieact  of  1T90  provided  for  the  pnoiihmentofmnrder,  robbery,  and  other 
capital  and  Inferior  dtencea,  committed  on  tite  high  aeaa  "  by  any  perion  or  pertoni," 
without  conflnlog  tbeproTliion  tpeclflcally  to  American  dtizeni  or  American  veeieU; 
and  yet,  under  that  itatute,  It  ha«  been  adjudged  that  robbery,  committed  by  a  for. 
eigner  on  the  high  leai,  on  board  of  a  veeiel  belonging  eiclunvely  to  lubjeclt  of  a 
foreign  itate,  wai  not  piracy  within  that  itatnle,  nor  pnnithabie  by  the  courti  of  the 
United  Statea.  United  SUtei  v.  Palmer,  8  Wbeaton,  610 ;  and  tee  mtpra.  186, 187.  By 
the  tame  itatnte,  tin  puniihment  of  maliciou*  maiming  on  the  high  leas  It  espreul; 
confined  to  the  offence  committed  In  an  American  public  or  private  veatel.  Under 
the  Oth  lection  of  the  act  of  Congreu  of  March  8,  1836,  to  prmiidt  more  tffeetw^y  for 
Ae  puniihiunt  tfeaUa*  erima,  ^.,  any  offenoe,  inch  ai  plundering  ihipwrecked  prop- 
erty, iriutitr  belae  or  oAom  Ugh-iBaltT  mtak,  it  punithable  aa  within  the  juritdictlon  of 
the  federal  courti.  United  State*  v.  Coomb*,  12  Feten,  72.  The  4t1i,  7th,  and  8tb  ' 
lectiont  of  the  act  of  1825  are  general  aa  to  murder,  rape,  and  other  apecifled  crimei, 
and  they  apply,  according  to  the  termt  of  tliem,  "  to  any  perwn  or  penoni,"  without 
defining  the  character  of  tlie  Tcttel  on  boaid  of  wbkh  the  crime  may  be  ctHnmitted. 
But  the  6tb  lectioD  of  the  act  of  1836,  leapectiog  robbery  on  ttte  high  seat,  confine* 
the  jurifdiciion  to  the  oftmce  committed  on  board  of  an  American  veaiel,  and  lo  doea 

1  CompIaiDto  sgaiiut  any  matter,  oS-  commerce  or  navigation,  may  be  lum- 

ear,  or  mariner  of  any  Tenel  of  citiieni  marily  tried  by  the  dlatrict  judge  on  the 

of  the  United  State*,  for  any  offence,  not  report  of  the  dlttrict  attorney.    Act  of 

capital  or  otherwiie  infamoDi,  againit  June  11,  1804,  c.   121,  J  S,  13  U.  S.  St. 

any  lawoftbe  United  State*  for.  the  pro-  atIi.lS4;  ante,  801,  o.  L 
tection  of  pfnoD*  or  property  engaged  in 
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It  appean  from  these  cases,  that  though  the  general  cognizaace 
of  all  cases  of  admiralty  and  maritime  jurisdiction,  as  given  by 

the  22d  lectlaii,  reapectingaiwiilu  with  intuit  ta  commit  a  felony;  while,  on  the  other 
huid,  by  the  28d  lectloi],  a  coniplracj  on  the  high  km  to  deitroj  any  tsmcI  with 
Intent  to  injnre  the  ondo'wrlten  i*  made  felonj,  and  the  KctioD  ii  general,  and 
apptiee  to  alt  per*oni. 

Itii  difficult  to  undenland  exactly  what  wat  intended  bj  thi*  direnltj  of  langiiBge 
In  different  tecUoDi,  being  general  In  one  and  specific  in  another,  «o  far  ai  those  Tariona 
•ectlont  hate  not  been  conitrued  or  defined  hj  Judicial  deci*ioiu.  Ve  ma;  safely 
•aj,  that  M  far  u  an/  crime  committed  apon  the  hig^  leaa,  bo  matter  bjr  whom  or 
where,  amoonta  to  piracy  within  the  purriew  of  the  law  of  nations,  there  can  he  no 
doubt  of  the  lurisdiction  of  the  circuit  conrti  of  the  United  States.  (See  itpra,  186, 
1S7,)  Bnt  where  the  crime  haa  not  attained  that  "  bad  eminence,"  then  the  Jurisdic- 
tion can  only,  upon  proper  prindplei,  attach  to  crimes  committed  hj  American  cill- 
lens  upon  the  high  leas,  or  to  crimes  committed  in  or  upon  an  American  vessel  on 
the  high  seas.  If  the  American  citizen  commits  Ibecrime  on  the  high  seas,  on  board 
of  a  foreign  Tessel,  the  personal  jurisdiction  orer  the  dticen,  In  that  case,  if  it  exist 
at  all,  must  be  concnrrent  with  the  Jurisdiction  of  the  foreign  govenunent  to  which 
the  vessel  belongs,  or  by  whose  snbjects  it  is  owned.  Under  the  Stfa  section  of  th« 
act  of  April  SO,  1790,  if  an  offence  be  committed  on  board  of  a  foreign  vessel  by  » 
dliien  of  the  United  States,  or  on  board  of  a  vessel  of  the  United  States  by  a  fot^ 
tigner,  or  by  a  citizen  or  forugner  on  board  of  a  piratical  vessel,  it  is  cognixable  by 
the  courts  of  the  United  Stales.  United  Sutesn.  Holmes,  &Wheaton,413.  Tbeact 
of  1826  enlarged  the  Jorisdlction  of  the  federal  conrts  to  offence*  on  board  of  Ameri- 
can vessel*  by  any  of  the  American  crew.  In  all  places  and  waters  where  the  tide  ebba 
and  flows.  Theactotl836eitended  the  Jurisdiction  not  only  to  offences  on  the  high 
seas,  but  on  any  other  waters  within  the  admiralty  and  maritime  Jnriadictlon  of  th* 
United  SUtes.  United  States  v  Lpich,  2  N.  T.  Legal  Observer,  Gl ;  United  Stale* 
p.  ItoberU,  ib.  98.  In  the  case  of  the  United  States  t>.  Uadcenile  A  Oaosevowt,  in  tfa« 
New  TorkOcnitConrt,  January  11, 1S43,  it  was  declared,  that  if  the  Crimes  Act  of 
March  S,  1S2&,  c.  276,  was  to  be  considered  as  giving  the  circuit  and  district  conrta 
eonoirmil  Jurisdiction  with  couTts.maTtlaI  over  offence*  committed  on  board  ships  ot 
war,  yet  that  the  proviso  in  the  llth  section  showed  that  the  powers  of  courts-marliBl 
were  not  abrogated  or  suspended,  and  that  It  was  donblfut  whether  the  courts  of  dvil 
Jurisdiction  were  under  the  necessity  of  exercising  their  jurisdiction.  The  coan 
refused,  in  that  case,  to  interfere  by  process,  and  Interrupt  the  naval  court  of  inqniry 
then  sitting  upon  the  case.  Afterwords,  the  same  court,  on  farther  and  more  elabonte 
discossion  and  consideration,  declared  that  the  Circuit  Court  bad  no  JurisdieUon  fn 
the  case.     Bee  sspra.  Ml,  n.  la). 

The  act  of  Congress  of  March  3, 168G,  c.  40,  sec.  1  and  3,  punishes  revolt  and 
mutiny,  or  attempts  at  the  same,  by  any  of  the  crew  of  any  American  vessel  on  the 
high  seas,  or  on  any  other  waters  within  the  admiralty  and  maritime  Jmisdictiao  of 
the  United  Slates,  by  flne  and  imprisonment,  according  to  the  nature  and  aggravation 
of  the  offence ;  and  reduces  the  same  from  the  grade  of  a  capital  offence.  On  the 
other  hand,  the  act  renden  the  master  and  other  officer*  of  any  such  vessel,  at  any 
such  place,  indictable,  and  punishable  by  flne  and  imprlsoDraent,  if  without  any  Jnsti- 
flable  cause,  and  from  malice,  hatred,  or  revenge,  they  beat,  wound,  or  Imprison  any 
of  the  crew,  or  inflict  an;  cruel  and  unusual  punishment  upon  tbem.  See  Abbott  oo 
Shipping,  6th  Am.  ed.,  Boston,  1B46,  pp.  246  to  263.  The  iubstance  is  given  in  the 
notes  by  the  learned  editor,  of  the  several  acts  of  Congress  relative  to  crimM  and 
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the  CooBtitntion,  extendi  equally  to  the  crinuDal  and  oivil  juris- 
diction of  the  adatiralty,  as  known  to  the  Engliah  and  maritime 
law  when  the  Couatitutlon  was  adopted ;  yet  that  without  a  par- 
ticular legislative  proTision  in  the  case,  the  federal  courts  do  not 
exercise  orimiDal  jurisdiction  as  courts  of  admiralty  over  maritime 
offences.  In  the  case  of  Tht  United  StaU%  v.  Coolidge,  (&)  it  was 
iosisted  that  the  admiralty  was  a  court  of  extensive  criminal 
jurisdiction,  and  that  offences  of  admiralty  jurisdiction  were 
exclusivelj  cognizable  by  the  United  States ;  and  that  a  marine 
tort  on  the  high  seas,  as,  for  instance,  the  forcible  rescue  of  a 
prize,  was  punishable  by  the  admiralty,  in  the  absence  of 
positive  law,  by  fine  and  imprisonment.  The  *  decision  of  *  864 
the  Supreme  Court  was  otherwise; (a)  and  it  seems  now 
to  be  settled,  that  the  federal  courts,  as  courts  of  admiralty,  are 
to  exercise  such  criminal  jurisdiction  as  is  conferred  upon  them 
expressly  by  acta  of  Congress,  and  that  they  are  not  to  exercise 
any  other.  The  Unitad  States  courts  have  no  unwritten  crimi- 
nal code  to  which  resort  can  be  had  as  a  source  of  jurisdiction. 
They  have  none  but  what  is  conferred  by  Congress,  and  this 
principle  extends  as  well  to  admiralty  and  maritime  as  to  com- 
moit-law  offences,  (h^  This  limitation  does  not,  however,  apply 
to  private  prosecutions  in  the  District  Court,  as  a  court  of  admi- 
ralty or  prize  court,  to  recover  damages  for  a  marine  tort.  Such 
cases  are  ot^izable  in  the  admiralty,  by  virtue  of  its  general 
admiralty  jurisdiction,  and  so  it  was  held  in  the  case  of  the 
AmuMe  Nancy,  (c) 

oBence*  committed  on  the  high  leu.  The  prtndptl  acti  on  thU  subject  tre  ihwe  of 
April  30. 1790,  c.  36 ;  Sd  Hkrch,  1826,  c.  278,  and  Much  S,  1835,  c  40.  The  Engllih 
law  li  mora  penal,  and  the  lUtnte  af  11  &  IS  Wm.  IIL  c.  7.  nulie*  the  crime  of 
revolt,  or  endeaTon  to  create  a  rerolt,  or  to  laj*  Tiolent  handi  on  hb  commander, 
piracy  and  robber}'.    Begbia  v.  H'Qregor,  1  Can.  ft  Eb-.  420. 

(&)  1  Qalt.  468.  (a)  1  Wbwton,  41G. 

(ft)  United  Statca  d.  Hud«on  t  Ooodwin,  7  Cnuich,  S2 ;  Uolted  State*  e.  Coolidge, 
1  WhMlon,41&;  United  States  >.  BeTaiu.8  id.  836;  United  BUtes  n.  Wiltberger, 
G  Id.  76.  The  jorisdlcUoD  of  the  Snpreme  Court  ii  painted  ont  bf  the  ConatiCntlon ; 
but  the  power*  o(  the  Inferior  conrti  are  regulated  by  ■tatnte,  and  they  have  do 
power*  but  tnch  ai  the  itatnte  give*  them.    Smith  d.  Jackion,  I  Paine,  468. 

(c)  8  Wheaton,  646.  So  It  i*  a  well-eitabliihed  principle  of  the  maritime  law,  that 
tmuen  are  rMponalble  In  the  admiralty  for  the  torti  of  their  maaten,  in  acti  relative 
to  the  Mrvlce  of  the  (hip,  and  within  the  icope  of  their  emploTmeiit  (The  Slate 
Kigbta,  Crabbe,  28 :]  Abbott  on  Shipping,  pp.  308,890;  Sherwood  n.HatUSSamner, 
131.  It  wai  held  in  CbamberlalD  ».  Chandler,  8  Maaon,  249,  that  tlie  admiralty  had 
jnriadiction  of  penonal  toria  and  WTong*  committMl  on  a  pMtenger  on  tfaahlgliMap. 
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The  civil  jozisdiction  of  the  English  admiislty  is  according  to 
the  forms  of  the  civil  law,  and  before  a  single  judge ,-  but  the 
criming  jurisdiction,  in  which  all  maritime  felonies  are  tried,  is 
in  the  court  of  admiralty  sessions,  before  commissioners  of  oyer 
and  terminer,  being  the  judge  of  Uie  court  of  admiralty,  ajid 
three  or  four  associates.  It  has  cognizance  of  all  crimes  and 
offences  committed  at  sea,  or  on  the  coasts,  out  of  the  body  of  a 
couoty ;  and  in  that  court  the  proceedings  are  by  indictment 
and  trial  by  jury,  according  to  the  course  of  the  common  law.  ((2)  y* 
The  criminal  jurisdiction  of  the  English  admiralty  received  its 
present  modification  by  the  net  of  28  Henry  VIII.  c.  15  ;  but  it 
had  a  very  extensive  criminal  jurisdiction,  coeval  with  the  first 
existence  of  the  court.  It  proceeded  by  indictment,  and 
*365    *peHt  jury,  before,  and  independent  of,  the  statute  of 

bj'  the  muter  of  tba  ehip,  whether  the  torti  were  \)y  direct  force,  u  treepuse*,  or 
were  codequentiBl  injuriea.  So,  in  Flamtner  v.  Webb,  4  Mbkid,  380,  It  wu  held 
that  a  father  or  muter  might  lae  in  the  admiraltj  for  wages  earned  by  maritime  tei- 
vice,  and  for  torts  committed  on  the  high  seas,  as  in  Che  abduction  of  a  minor  ot 
apprentice,  po"  gtod  termtiun  amitit.  If  the  tortious  act  happens  in  port,  but  i*  a 
continuing  injury  from  sea,  or  if  there  be  a  trespass  at  sea  upon  property,  and  cod- 
titiued  upon  land,  it  becomes  a  maritime  tort  of  admiralty  Jurisdiction.  The  court* 
of  admiralty  may  award  consequential  damage*  in  case*  of  marine  tort,  Betsey 
Csines,  2  Hagg.  Adm.  26 ;  and  court*  of  common  law  bare  also  juriadiction,  con- 
currentlf  with  the  iustance  court  of  admiralty,  in  ca*e«  of  marine  treipau,  free  from 
the  question  of  price,  Fercival  v.  Hickey,  16  Johns.  267 ;  Wilson  r.  Mackenzie,  7  Hill 
(N.  v.),  06.  The  admiralty  can  take  Juriidiccioa  of  a  suit  for  damaga  in  the  nature 
of  a  breach  of  a  maritime  coatract,  even  though  the  ship  did  not  enter  on  Uie 
voyage,  Abbott  on  Shipping,  pt.  4,  c.  4,  sec.  2 ;  ca«e  of  the  City  of  London,  in  the 
Adm.,  Not.  1B39  [1  W.  Uob.  86]  See  Curtis'*  Treatise  on  Beamen,  pp.  300, 866. 
But  if  a  tort  be  committed  by  a  matter  on  oae  of  the  crew  on  Aore,  or  in  a  fortiga 
port,  in  the  conrae  of  the  voyage,  it  Is  a  case  of  common-law  jurisdiction,  and  the 
admh-^Cy  camiot  draw  to  it  a  tort  on  shore,  though  It  be  a  grammtn,  mixed  up  with 
a  tort  on  the  high  seas.  Adams  v.  Haffards,  20  lick.  127.  The  admiralty,  says  Mr. 
Justice  Story,  does  aot  claim  any  Juriadiction  over  torts,  except  inariUme  tort*  com- 
mitted on  the  high  seas,  or  on  waters  within  the  ebb  and  flow  of  the  tide.  Where 
tlioee  waters  are  aithin  the  body  of  a  counti/,  the  learned  Jndge  would  seem  to  differ 
froDi  the  courts  of  common  law,  for  they  deny  the  admiralty  Jurisdiction  in  the  latin 
case.  The  objection  to  the  admiralty  Jurisdiction  doe*  not  apply  In  the  ca*e  of  tide 
water*  in  foreign  countries,  where  the  distinction  of  counties  i*  unknown.  Thooia* 
v.  Lane,  2  Sumner,  0, 10. 
((f)  i  Blackst.  Comm.  269. 

yi  In  Beg.  t>.  Keyn,  2  Ex.  D,  68,  it  is  ioni  ddlrered.  See  also  Smith  Adm.  Uw 

held  that  the  territorial  crimiiial  Jnritdio-  &  Practice  (2d  ed.).    But.  41  ft  42  Tkt. 

tloo  of  England  doe*  not  extend  beyond  c.  73,  proTidet  that  the  JurisdictioD  «f  the 

low-water  mark.    The  whole  subject  is  admiral  *halleztendloonemarineleag» 

reviewed  at  length  in  sereral  of  the  opin-  from  the  iliore. 
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Henry  VIII. ;  and  all  criminal  offences  cognizable  by  the  admi- 
ralty, and  not  otherwise  provided  for  by  positive  law,  are 
pnnishable  by  fine  and  imprisonment,  (a}  The  better  opinion, 
however,  is,  that  the  ancient  common  law  or  primitive  criminal 
jurisdiction  of  the  English  admiralty  has  become  obsolete,  and 
has  not  been  in  exercise  for  the  last  one  hundred  years  ,  and  that 
no  offence  of  a  criminal  nature  can  be  tried  there,  which  does 
not  fall  within  the  jurisdiction  specially  conferred  by  the  statute 
of  Henry  VIII.  (J)  There  is,  therefore,  a  very  strong  precedent 
for  the  doctrine  of  the  Supreme  Court  of  the  United  States, 
which  refuses  to  the  federal  courts  any  criminal  jurisdiction  in 
admiralty  caees,  not  derived  from  statute.  And  to  whatever 
extent  the  criminal  jurisdiction  of  the  admiralty  may  extend,  the 
Judiciary  Act  of  1789  provides  that  the  trial  of  all  issues  in  fact 
in  the  district  courts,  in  all  causes  except  civil  caoses  of  admiralty 
and  maritime  jurisdiction,  shall  be  by  jury. 

3.  IilinlU  of  tba  Admiralty  JaitiaicUoii.  —  There  has  existed  a 
very  contested  question,  and  of  ancient  standing,  touching  the 
proper  division  or  boundary  line  between  the  jurisdicUon  of  the 
courts  of  common  law  and  the  courts  of  admiralty.  The  admi- 
ralty jurisdiction  in  England  originally  extended  to  all  crimes 
and  offences  committed  upon  the  sea,  and  in  all  ports,  rivers, 
and  arms  of  the  sea,  as  far  as  the  tide  ebbed  and  flowed.  Lord 
Coke's  doctrine  was,  (_c)  that  the  sea  did  not  include  any  navi- 
gable  waters  within  the  body  of  a  county;  and  Sir  Matthew 
Hale  supposed,  (d)  that  prior  to  the  statute  of  85th  Edw.  UL 
the  common  law  and  the  admiralty  exercised  jurkdictiou 
concurrently  *  in  the  narrow  seas,  and  in  porta  and  havens  *  S66 
within  the  ebb  and  flow  of  the  tide.  Under  the  statutes 
of  IS  R.  11.  c.  5,  and  15  R.  II.  c.  3,  excluding  the  admiralty  juris- 
diction in  cases  arising  upon  land  or  water  within  the  body  of  a 
county,  except  in  cases  of  murder  and  mayhem,  there  have  been 
long  and  vexatious  contentionB  between  the  admiralty  and  the 
common-law  courts.  On  the  sea-shore  the  common-law  jurisdic- 
tion is  bounded  by  low-water  mark  where  the  main  sea  begins ; 
and  between  high  and  low  water  mark,  where  the  sea  ebbs  and 

(o)  4  C.  Rob.  74,  note. 

{b)  2  Bro.  Civ.  uid  Adm.  Law,  Appendix,  Vo.  8 ;  Opinion  of  Lkw  OlBcen  of  the 
Crown,  lb. 

(e>  4  Init.  186.  (</)  S  Rale,  P.  C.  c.  8. 
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flowa,  the  common  law  uid  the  adminlty  have  a  divided  or  alter- 
nate jarisdiotiou.  (a) 

With  rebpect  to  the  admiralty  jurisdlctioQ  over  arms  of  the 
eea,  and  bays  and  navigable  rivers,  where  the  tide  ebbe  and 
SowB,  there  has  been  great  difference  of  opinion,  and  great  liti- 
gation, in  the  progress  of  the  English  jurispntdeDce.  On  the 
part  of  the  admiralty  it  has  been  imisted,  that  the  admiralty 
continned  to  possess  jurisdiction  in  all  porta,  havens,  and  navi- 
gable rivers,  where  the  sea  ebbs  and  flowa  below  the  fitst  brii^es. 
This  seemed  alao  to  be  the  opinion  of  ten  of  the  judges  at  West- 
miaBter,oa  a  reference  to  them  in  1713.  (&)  On  the  part  of  the 
common-law  courts  it  has  been  contended  that  the  bodies  of 
counties  comprehended  all  navigable  rivers,  creeks,  ports,  haz- 
bois,  and  arms  of  the  sea,  which  are  so  narrow  as  to  permit  a 
person  to  discern  and  attest  upon  oath  anything  done  on  the 
other  shore,  and  as  to  enable  an  inquisition  of  the  facts 
*  867  to  be  taken,  (c)  In  *  the  case  of  Bruce,  (a)  in  1812,  all 
the  judges  agreed,  that  the  common  law  and  the  admiralty 
had  a  concurrent  jurisdiction  in  bays,  havens,  creeks,  &c.,  where 
ships  of  war  floated.  The  high  seas  mean  the  waters  of  the 
ocean  without  the  boundary  of  any  county,  and  they  are  within 
the  exclusive  jurisdiction  of  the  admiralty  up  to  high-water  mark 
when  the  tide  is  fulL  The  open  ocean  which  washes  the  sea- 
coast  is  used  in  contradisUnotion  to  arms  of  the  sea  enclosed 
within  the  faitcet  terra,  or  narrow  headlands  and  promontories  : 
and  under  this  head  is  included  rivers,  harbors,  creeks,  basiDS, 
bays,  &c.,  where  the  tide  ebbs  and  flows.  They  are  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States ;  but  if 
they  are  within  the  body  of  a  county  of  any  particular  state,  the 
state  jurisdiction  attachea  (h") 

{a)  1  Blaclut.  Comm.  112;  Constable'i  Cue,6  Co.  106,  lOT;  Fmch'i  L.  76; 
Barber  D.  Whuton,  2  Lord  Rbtiii.  UG2j  S  Estt,  P.  C.  808;  4  BUckaL  Comm.  288; 
The  Khi((  D.  S'orty-nine  Cuki  of  Bmndj,  3  Hagg.  Adm.  261.  The  jorkdiction  of  tht 
adnoirallj  eubaitU  when  the  share  U  coTered  with  vater,  and  the  JorUdicUon  of  the 
common  law  when  the  Und  is  left  Otj.    The  Pauline,  3  C.  Rob.  368. 

ib)  Cited  in  Andreir,  232. 

(e)  King  v.  Solegoard,  Andrew,  231 ;  the  molndon  of  ttie  Judges  tn  1682,  dtedia 
2  Bro.  Cir.  and  Adm.  Law,  78 ;  Stanton,  J.,  Fitz.  Ahr.  Corone,  899,  8  Edw.  II. ;  4  ImL 
140 ;  Hawkini,  P.  C.  b.  2,  c.  9,  aec.  11 ;  2  East,  P.  C.  804 ;  6  Wheaton,  106,  note ;  Com. 
Dig.  tit  Adm.  E.  7, 14 :  Bacon's  Abr.  lit.  Adm.  A.;  United  State*  b.  anuh,6  Haioii,200. 

(a)  2  Leach's  Crown  Cases,  1098,  case  868,  4th  ed. 

(b)  Hale,  Hist.  P.  C.  L  424;  ib.  iL  13, 18, 61 ;  3  Inst  113;  ConstaUe'i  Cm^  6  Co. 
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The  extent  of  the  jurisdictioD  of  the  disttiot  courts,  as  courts 
of  admiralty  and  loaritime  jurisdiotion,  was  very  fully  examined, 

106  o;  Lord  Hale,  H&rg.  L.  T.  c.  4,  p.  10;  United  State*  v.  Gnuh,  6  Haaon,  29a 
In  tbe  United  Statea  IXitrict  Court  for  Connecticiit,  Jaotuur  7,  1840,  In  tfae  casa 
of  Oednej  b.  Schooner  L'Amiatad,  tbe  judge  held  that  a  ybmoI  on  tide  waten,  ofl 
tbwe,  within  Montaok  Point,  and  Ave  milet  from  it,  and  eighteen  ml1e«  fram  New 
London,  and  half  a  mile  from  Long  bland  iliore,  and  not  In  an^  known  harbor, 
wai  on  t/m  kigh  tai,  and  within  the  admiral^  Jnriidiction.  The  high  leaa  inported 
ti»  open  ocean  without  the  faaeet  Urra.  The  Bcitooner  Harriet,  1  Stotj,  3G0.  la 
the  case  of  tbe  Pnbllo  Opinion,  2  Hagg.  Adm.  888,  it  wai  held  that  the  admlnltf  had 
not  jurltdictiDn  of  a  caae  aiiilng  in  the  Hnmber,  twentj  milet  from  tfae  lea,  bat 
within  the  Box  and  reSux  of  tfae  tide,  becanae  it  wai  infra  cerpuM  comiuaat.  But  In 
the  Northern  ZMstrict  Court  of  the  United  State*  in  New  Tork,  In  tiie  cam  of  Tan 
Santwood  v.  Tbe  Boat  John  B.  Cole,  in  1840,  it  waa  decdded  that  a  cMitnKt  to  be 
performed  on  board  of  a  canal-boat  at  Albany,  being  wltbln  the  ehb  and  flow  of  the 
tide  on  the  narigable  Hadson,  for  tbe  deliTery  of  a  cargo  of  Sour  in  New  Tork,  waa 
a  maritime  contract,  relating  to  tbe  bniineai  of  narlgadon  and  trade,  and  within  tbe 
■dmlraltj  Jnriadlction.    Tbe  New  York  Legal  Ob*er*er  for  October,  1646. 

In  Thoma*  r.  Lane,  2  Somner,  1,  In  the  cat*  of  a  libel  for  a  maritline  tort.  It  waa 
admitted  that  the  admiraltj  bad  no  Jurltdiction  over  torta,  except  thoae  that  were 
maritime  or  committed  on  the  high  leaa,  or  on  wat«ra  widiM  lie  ebb  owJJtowef  the  tide, 
and  that  llie  court*  of  common  law  denied  tbe  Jari«dictlon,  If  {he  water*  are  aritkm 
the  body  a/the  comfy.  It  wa*  held,  however,  to  be  a  clear  point,  that  the  exception 
did  not  apply  to  tidt  teattrt  in  foreign  amnlria,  and  that  the  admiralty  Juriadiclion 
attached  to  torta  on  inch  wstera,  but  the  libel  mnct  aver  that  the  treapata  waa  on 
tide  water  in  a  foreign  port,  and  it  cannot  be  taken  bf  tnteodmeoL  It  waa  doubted 
in  the  caae  ol  United  State*  v.  Davia,  2  Sumner,  482,  whether  a  place  at  Raiatea, 
one  of  the  Sodety  lalanda,  within  a  coral  reef,  covered  at  high  and  uncovered  at  low 
water,  waa  to  be  deemed  the  high  aeaa,  ao  aa  to  confer  criiDloal  juriadiction ;  for  a 
{dace  may  at  high  water  be  the  high  aeaa,  and  at  low  water  atiictly  part  of  the  land, 
aa  In  the  caae  of  the  aea-*hore,  according  to  the  doctrine  in  Conatable'a  Caae.  b  Co. 
103  a.  It  wa*  expreealy  held,  hi  tbe  caae*  of  United  Sute*  v.  Roaa,  1  Gall.  024,  and 
in  "United  Statea  v.  Firatea,  6  Wbeaton,  164,  that  a  veaael  lying  in  an  open  road- 
Btead,  within  a  marine  league  of  the  ahore,  waa  upoa  ffia  high  tat,  nnder  the  8th  *eo- 
tion  of  the  act  of  SO^i  April,  ITQO,  c  9,  lec.  8,  «o  aa  to  ^ve  Juriadiction  to  tfae  coiuta 
of  the  United  State*.  The  high  tea*  in  that  act  mean  any  water*  on  the  aea-coaat 
which  are  without  tbe  bonndarie*  of  low-water  maA..  And  yet  again  It  wa*  held, 
in  tfae  caae  of  Tfae  United  State*  v.  Roblnaon,  4  Maaon,  SOT,  that  an  offence  committed 
in  a  bay  entirely  landlocked  and  encloaed  by  reefa  wa*  not  comniitted  on  the  high 
■eaa.  The  caae*  are  *o  conflicting,  tlut  it  teems  impo*alble  to  airire  at  any  definite 
conclualona  on  the  anbject. 

It  aeemi  to  be  conceded  that  the  admiralty  ha*  an  eatabUahed  Juriadiction  to 
award  damogei  Jbr  tort*,  or  peraonal  wrong*,  done  on  the  high  leaa ;  and  that  water* 
within  the  ebb  and  flow  of  the  tide,  and  which  lie  within  tbe  body  of  a  county,  are 
not,  in  England,  within  the  admiralty  Juriadiction,  Coke'a  41b  Irut.  134 ;  2  Brown'* 
Civ.  and  Adm.  Law,  ill ;  The  Nicolaa*  Witien,  S  Hagg.  Adm.  309 ;  but  that  In 
tbe  United  State*  all  tide  watera.  though  within  the  body  of  a  comity,  are  within  the 
admiralty  juriadiction,  and  torta  committed  on  such  water*  are  cognizable  in  the 
admiralty.  See  Cmlla'a  Treatlae  on  Seamen,  p.  802,  and  tbe  caae*  there  dted.  Nay, 
if  the  tort  be  one  continaed  act,  though  commencing  on  land,  and  be  contnmmated  on 
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and  with  great  ability  and  research,  by  the  Circuit  Coort  of  the 
United  States  for  Massachusetts,  in  the  insurance  case  of  Be 
Lovio  T.  Boit.  (c)  It  vas  maintained,  that  in  vety  early  periods 
the  admiralty  jurisdiction  in  civil  cases  extended  to  all  maritime 
causes  and  contracts,  and  in  criminal  cases  to  all  torts  and  offences, 
as  irell  in  ports  and  havens  within  the  ebb  and  flow  of  the 
tide,  as  upon  the  high  seas  ;  and  that  the  English  admiralty  was 
formed  upon  the  same  common  model,  and  waa  coextensive  in 
point  of  jurisdiction  with  the  maritime  courts  of  the  other  com- 
mercial powers  of  Europe.  It  was  shown,  by  an  expositioa  of 
the  ancient  oases,  that  Lord  Coke  was  mistaken,  in  bis  attempt 
to  confine  the  ancient  jurisdiction  of  tiie  admiralty  to  the  high 
seas,  and  to  exclude  it  from  the  narrow  tide  waters,  and 

*  868   *  &om  ports  and  havens.    The  court  E^reed  with  the  admi- 

ralty civilians,  that  the  statutes  of  18  R.  II.  and  16  R.  U. 
and  2  H.  IV.  did  not  curtail  this  ancient  and  original  jurisdiction 

tide  wftter,  the  admiralty  hu  co^izanee  of  It  Plummer  v.  Webb,  4  Uuon,  383, 384 ; 
Steele  o.  Thatcher,  Ware,  81.  It  is  admitted,  hoverer,  tbaC  the  courtt  of  common 
lav  have  in  thli  couutrjr  coacunent  juriidiction  oTer  maiinen'  contracta,  and  in  catet 
of  tort  committed  upon  the  high  aeoa,  Bnt  m  thece  courta  are  not  competent  to  give 
a  remedy  in  rem,  the  remedy  is  a  penonal  Boit 

In  the  caae  of  the  steamtwat  Black  Hawk,  decided  in  the  Diatrlct  Coarl  for  tbe 
Korthero  District  of  New  York  (CoDkling**  Treatiie,  2d  ed.  p.  360,  note),  it  wai  heid 
that  Beiznre*  made  on  the  St.  Lawrence,  far  above  Ude  water*,  as  at  Ogdeubnrgli 
and  on  Lake  Ontario,  for  infractioni  of  tbe  navigation  laws  of  tlie  United  Slatei, 
were  cuei  of  admiralty  Jurisdiction.  The  learned  Judge  put  the  dedaloa  on  the 
ground  of  uniform  practice  for  half  a  century  duly  acqaieiced  in ;  but  be  admitted  with 
great  candor  that  the  juritdictloa  on  the  admimlty  aide  of  the  court  might  reaaona- 
biy  be  qneitiooed,  though  it  waa  not  for  that  court,  nnder  the  eitraordlnary  aanctioa 
given  to  the  practice,  to  renounce  It  Li  Wyman  ».  Hurlbort,  12  Ohio,  81,  the  court 
waived  tlie  queadon  whether  the  great  lakei.  above  the  ebb  and  flow  of  Ote  tides, 
were  subject  to  the  jurisdiction  of  tbe  conrU  of  admiralty.  But  now,  by  act  of  Con- 
gress of  Febniary  28, 1846,  c.  SO,  tbe  district  conrta  have  the  same  Jurisdiction  in 
matters  of  contract  and  tort,  concerning  aleamboats  and  other  veaseU  of  twenty  tons 
burden  and  upwards,  enrolled  and  licensed  for  the  coaating  trade,  and  employed  in 
boainess  of  commerce  and  navigation  between  porta  and  places  in  different  states  and 
territories,  upon  tlw  lakea  and  navigable  waters  connecting  aaid  lakes,  aa  is  now  exer- 
daed  and  poaaeaaed  by  the  said  conrta  in  caaea  of  like  aleamboata  and  other  veasela 
employed  in  navigation  and  commerce  upon  the  high  aeaa,  or  tide  waters  williin  tlie 
admiralty  and  maritime  Jnriadiction  of  tbe  United  States.  The  maritime  law  of  tbe 
United  States,  aa  far  aa  the  same  la  or  may  be  applicable  thereto,  ahall  conatitute 
the  rule  of  dedsiou  in  ancb  auita,  in  the  aame  manner  and  to  the  same  extent,  and 
with  the  aame  equities  as  it  now  does  in  caaea  of  admiralty  and  maritime  Jnrisdiction, 
with  saving  of  the  right  of  trial  by  Jury,  and  of  a 
In  competent  cases.    [Pm,  369,  n.  1.] 

<e)  2  OalL  808. 
[428] 


ny  Google 


LECT.  Xm.]  THE   tJNITED   STATES.  *  369 

of  tite  admiralty,  and  that,  consiBtentlf  with  those  statutes,  the 
admiralty  might  exercise  jurisdiction  over  torts  and  injuries  upon 
the  high  seas,  and  in  ports  within  the  ebb  and  flow  of  the  tide, 
and  in  great  streams  below  the  Erst  bridges ;  and  also  over  all 
maritime  cootracts,  as  well  as  over  matters  of  prize  and  its  inci- 
dents. It  appeared,  from  an  historioai  review  of  the  progress  of 
the  controversy  for  jurisdiction,  which  lasted  for  two  centuries, 
between  the  admiralty  and  the  courts  of  common  law,  that  the 
latter,  by  a  eileot  and  steady  march,  gained  ground,  aud  extended 
their  limits,  until  they  acquired  concurrent  jurisdiction  over  all 
maritime  causes,  except  prize  causes,  within  the  cognizance  of  the 
admiralty.  The  common-law  doctrine  was,  that  the  sea,  ex  vi  ter- 
mini, was  without  the  body  of  any  counly ;  but  that  all  porta  and 
havens,  and  all  navigable  tide  waters,  where  one  might  see  from 
one  land  to  the  other  what  waa  doing,  were  within  the  body  of 
the  county,  and  under  the  exclusive  jurisdiction  of  the  common- 
law  courts.  On  the  sea-shore  or  coast,  high  and  low  water  mark 
determine  what  was  parcel  of  the  sea,  and  what  was  the  line  of 
division  between  the  admiralty  and  the  courts  of  law ;  and  it  was 
held  that  it  ought  to  be  so  considered,  by  parity  of  reason, 
where  the  tide  ebbs  and  flows,  in  ports  and  havens;  and  that  the 
admiralty  jurisdiction  extends  to  all  tide  waters  in  ports  and 
havens,  and  rivers  beneath  the  first  bridges.  It  was  admitted, 
however,  that  the  common  law  originally  had  jurisdiction  on  the 
high  seas,  concurrent  with  the  admiralty ;  and  that  in  cases  mani- 
festly within  the  admiralty  jurisdiction,  both  civil  and  criminal, 
the  common  law  now  claimed  concurrent  jurisdictioo. 

The  result  of  the  examination  in  that  case  was,  that  the  juris- 
diction of  the  admiralty,  until  the  statutes  of  lUchard  II.,  extended 
to  all  maritime  contracts,  and  to  all  torts,  injuries,  and 
offences  on  the  high  seas,  and  in  ports  and  *  havens,  as  far  *  869 
as  the  ebb  and  flow  of  the  tide  ;  that  the  common-law  inter- 
pretation  of  those  statutes  abridged  this  jurisdiction  to  things 
wholly  and  exclusively  done  upon  the  sea,  but  that  the  interpre- 
tation was  indefensible  upon  principle,  and  the  decisions  founded 
upon  it  inconsistent ;  that  the  admiralty  interpretation  of  those 
statutes  did  not  abridge  any  of  its  ancient  jurisdiction,  and  that 
interpretation  was  consistent  with  the  language  and  intent  of 
the  statutes,  and  analogous  reasoning,  and  public  convenience. 
It  waa  considered  that  the  decisions  at  common  law  on  this  sub- 
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ject  vera  not  entitled  to  outweigh  the  decisions  of  the  great 
civilians  of  the  admiralty.  The  vioe-adminilty  courts  in  this 
conntry,  UQder  the  colonial  gOTemmeDts,  exercised  a  most  ample 
jurisdiction,  to  the  extent  now  clumed,  over  all  maritime  con- 
tracts, and  over  torts  and  injuries,  as  well  in  ports  as  npon  the 
high  seas ;  and  the  Constitution  of  the  United  States,  when  it 
conferred  not  only  admiralty  but  murittme  jarisdiction,  added 
that  word  ex  indaitria,  to  remove  every  latent  doubt.  This  lai^ 
and  liberal  construction  of  the  admiralty  powers  of  the  district 
courts,  and  their  extension  to  all  maritime  contracts,  torts,  and 
injuries,  was  recommended  hy  the  general  equity  and  simplioilj 
of  admiralty  proceedings,  and  the  policy  and  wisdom  of  that  code 
of  maritime  law,  which  had  embodied  the  enlightened  reason  of 
the  civil  law,  and  the  customs  and  usages  of  the  maritime  nations, 
and  regulates,  by  its  deciaons,  the  commercial  intercoorae  of 
mankind.  (a)'y' 

(a)  Judge  Sloiyibited,  in  thiictse,  that  RUciTiliuu  and  Jniiita  agreed  tliAtiiMil- 
ttme  contracta  included,  among  other  thingt,  cbarteT'partfet,  aAreighEmentt,  marine 

1  Admirahg  Jariidietioii  of  du  Unittd  probibitlonB  of   England.      lb.  p.    SI ; 

SlaU*.  —  Tbe  Supreme  Court  bos  ilnce  Waring  v.  Clarke,  6  How,  441 ;  New  Jo- 

decided  in  accordance  with  Judge  Story'i  aej  8.  S.  Co.  n.  Herchanla'  Bank,  6  How. 

opinion,    Iniarance   Co.  v.  Dunham,  U  314;  The  UagnoUa,  20  How.  29S;  Tbe 

Wall.  1 ;  and  that  and  other  caae*  ehow  Commerce,  1  Black,  674 ;  Tbe  Belfart, 

that  tbe  admiralty  Md  maritime  JnrU-  7  WaU.  624, 640.  z> 
diction  of  the  United  State*  i*  not  limited         In  Tbe  Hine,  4  Wall  66G.  E6»,  Mr. 

by  the  reatr^ingatatutei  or  the  judical  Juittce  Miller  declared  it  to  be  aetUed 


yi  The  teit  of  whether  a  Tettel  i«  of  SO,     A  marine  tort  inclndea  injnriei  aria- 

anch  a  nature  ai  to  be  within  the  adEni-  Ing  from  uegUgenoe  aa  well  ai  from  poai- 

raltj  jnriidiction  ii  found  In  the  object  tire  tortiouJ  acta.    Leatbera  v.  BlosalDg^ 

for  which  it  i«  intended  and  the  purpose  106  U.  8.  623 ;  HolnieB  e.  Or.  k  Cal.  Ry. 

fat  which  it  ii  used.     If  thcM  be  for  Co.,  6    Saw.  362.      An  attachment  of 

commercial  naTigation.  It  ii  within  the  goods  ii  infllclent  to  give  Jurlidiction 

jurisdiction,   no   matter  what  ita   form  where  defendant  li  out  of  the  diatrict. 

or  build,  or  iu  propelling  power.    The  AtkinBcDiuntegTatingCo.,18  WalL272. 
General     Caat,    1     Brown    Adro.  334 ;  z'  In  Ex  parte  Easton,  96  U.  S.  68,  it  Is 

Oattrel  d.   A  Cjpree*   Raf^   3   Woods,  laid  down;    (1.)  That  tlie  Jurisdiction  in 

213 ;  A  Baft  of  Cjpres*  Logs,  1  Flip,  adminltj  of  the  United  States  courts  is 

643.    See  Cope  B.  Yallette  Dry  Dock,  10  notlimitedby  that  of  England.   (2.)  That 

Fed.  Rep.  142.    And  It  seems  that  tbe  Itdoesnotexteod  to  all  cases  which  would 

nature  of  the  Bubjec^matte^  alone  maj  fall  witbin  it  by  the  civil  law  and  tbe 

be  sufBcieDt  to  gire  jurisdiction,  though  usage  of  continental  nations.     (S.)  That 

there  be  neither  a  maritime  tort  or  con-  its  nature  and  extent  Is  to  be  detetmiued 

tract.  Gr)ggD.TheCUriMaAnn,2Hn^  by  the  dediloiu  of  tbe  Sopmne  Court, 
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This  enlarged  extension  of  the  oivil  jarisdiction  of  the  admi- 
nlty,  as  declared  in  the  Circuit  Court  in  Massachusetts,  remains 
to  be  discQssed,  and  definitively  settled,  in  the  Supreme  Court. 

hjpA^t'd'o'Hi  contract!  for  marine  (errice  in  the  buitdinK,  repairing,  raptjlying, 
and  uar^tlng  ship*,  coatncU  between  p«rt  o»i>en  of  ihipt,  contncts  and  qua^- 
contracl*,  retpeoting  arenge*,  oontrlbutiont,  and  of  miaiioni  and  polides  of  Inior- 
ance.  He  i^d  that  admiraltj'  oonrts  of  otber  foreign  conntriet  bad  exerdaed 
jnriidictlcMi  orer  policlei  of  lutnranoe  at  maritime  contract!. 

tbat  the  admiralty  Jimidiction  to  which  act  of  1846  wa>  inoperative  to  extend  the 

the  power  of  the  federal  judiciary  ia  1>7  Juriidiction,  and  if  it  affected  it  at  all 

the  Conititutton  declared  to  extend,  ii  not  miut  tcBtiict  it,  contraiy  to  the  intent  of 

limited  to  tide  water,  but  coren  the  entire  the  act.  It  was  pronounced  not  to  hare  the 

narigable  walen  of  the  United  State* ;  latlereffect  in  Tho  Eagle  (contrary  to  the 

and  tliat  the  Jurisdiction  of  admiralty  doctrine  of  Alien  v.  Newberry,  21  How. 

causes  arising  on  the  interior  waters  of  244,  and  the  dida  in  The  Hine  and  Oen- 

the  United  States,  other  than  the  lakes  esee  Chief).    See  also  Insnrance  Co.  v. 

and  their  connecting  watets,  is  conferred  Dunham,  11  Wali.  I,  26. 

by  the  Judiciary  Act  of  Sept  24,  17B9,  KavigabiUty  within  the  meaning  of 

S  9,  slated  ante,  304,  and  more  fully  post,  Ihese  decisians  is  navigability  in  fact,  and 

8T2,in  the  text.    A  little  later,  in  The  thoseriversaresaidlobenaTigahIa which 

Eagle,  S  WalL  16,  26,  it  was  laid  down  are  suiccptible  of  being  used,  in  their 

that  since  the  decision  of  The  Genesee  ordinary  condition,  as  highways  for  com- 

Cbief,  12  How.  443,  the  admiralty  Juris-  merce,  over  which  trade  and  travel  may 

dicdan  of  the  district   courts  upon  the  be  conducted  in   Clia  customary   mode, 

great  lakes  and  their  connecting  waters  The  Daniel  Ball,  10  Wall.  667,  663.  z* 

also  must  be  regarded  a«  conferred  upon  Th  jvrddiciion  ai  to  tart  is  tald  to 

tbem  by  the  same  act.     Tlieactof  1845,  depend   entirely  on   locality,  and  torts 

ante,  867,  n.  (i),  was   passed  when  the  committed  on  navigable  waters  are  cog- 

jorisdiction  under  the  Judiciary  Act  was  nizable  in  the  admiralty  courts.      The 

•opposed  to  be  limited  to  tide  waters,  and  Belfsit,  7  Wall.  624, 6.^7 ;  The  Commerce, 

when  this  was  decided  by  the  Supreme  1  Black,  574,  5TQ,     See  Insurance  Co.  d. 

Court  to  be  a  wrong  view  of  tl;e  law,  and  Dunham,  11  Wall.  1,  26 ;  and  below  In 

that  the  test  was  navigability,  not  the  ebb  this  note.z* 

and  flow  of  tbe  tide,  it  followed  that  the  H^ifin^orif  focon(ractf,itiiwellsettled 


and  by  the  usages  existing  In  the  states        z*  Where  the  Injiny  Is  suffered  on 

when  the  Conititution  was  adopted.    The  land,  though  the  instrnment  inflicting  it 

Lottawanna,  21  Wall.  668.  Ii  on  navigable  water,  the  admiralty  has 

z<  The  jurisdiction  was  held  to  extend  no   Jurisdiction.      The    Schooner   Maud 

to  a  navigable  canal  in  The  Steamer  Oicr,  Webster,  8  Ben.  647 ;  The  Keil  Cochran, 

2  Hugh.  12 :  The  Avon,  1  Brown  Adm.  1  Brown  Adm.  162  ;  The  Ottawa,  ib.  356. 

170.     Comp.  The  Canal  Boat  E.  M.  Mc-  A  vessel  does  not  cease  to  be  within  the 

Chesney,  8  Ben.  160  ;   16  Blatchf.  183.  admiralty  Jorisdlction  when  moored  to  a 

See   The   Montello,    11    Watt.   411,  20  wtiarf.     She  is  still  water-borne,  and  not 

Wall.  430,  where  it  is  assumed  that  a  a  part  of  the  land.    Leathers  v.  Bleealng, 

river  mnst  be  navigable  in  its  natural  106  U.  S.  626. 
state  to  be  a  part  of  tbe  navigable  waters 
of  the  United  States. 
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It  has  been  sabsequently  and  frequently  asserted  in  the  circait 
and  district  courts.    Thus,  in  Flummer  v.  Webb ,  (6}  the  juiisdio- 

(i)  1  HuoQ,  380. 

thtit  Jtuiadictloii  do««  not  depend  upon  101;  [United  StatM  r.  SdiooiiDiaker,  102 

their  haviag  been  mmde  npou  the  sea.  Dor,  U.  8.118.]     See  »leo  a  meiterlj  utkde  - 

it  would  eeem,  upon  the  fact  that  they  bjHr.  Dai»,6Am.L«wBeT.{i8I,  on  the 

Bi«  to   be   perfoimed   npOD   Darigable  )ilitOT7  of  the  admiralty  jnriediction,  at 

waters,   Imnrance   Co.   v.   Dunham,  II  ppv  617,  fl20,  from  which  mnch  aulatance 

W>U.l,26,itatedra/ira(apcdDtiadoiibt,  baa  been  deiired  in  reriring  thii  note, 

perbapa, before  tliat  caee,  Belfaet,  mpra),  Taylor  v.  Canyl,  20  Bow.  688,  e08;  peal, 

bnt  upon  the  snbjecMnatter  of  th«  con-  877,  a.  (c)  and  1. 

tract;  If  that  ii  maritime  the  contract  it         A  proceediiig  ■■  rm  toenf<«ceaniari- 

tnarillme.     Among  the  contracts  which  time  Iten  la  not,  howerer,  a  common-law 

hare  been  coniidered  maritime  are  thoie  remedy,  and  if  a  itate  itatnte  purport*  to 

for  marine  Iniarance,   Insurance  Co.  d.  gire  inch  a  remedy  in  a  commoa4aw 

Danham,  lupra ;  for  the  carriage  of  paa-  court  It  ii  inTalld  for  that  pnrpoee.    7 

•enger*  on  naTigabie  waters.  The  Moses  Wall.  644.    On  this  ground  it  haa  been 

Taylor,  i  Wall.  411 ;  see  also  The  Pacific,  held  that  state  courts  hare  do  joriadictioii 

1  Blalcbf.  S69 ;  c))arte>{>arty,  affreight-  to  enforce  a  lieo  tor  breach  of  a  contract 

ment,  wharfage,  Ac.,  as  mentioned  below  to  carry  a  passenger  by  steam  ob  Aa 

la  this  note.    But  it  seeooe  to  be  tlie  pre-  Pacific  Ocean  by  proceedings  in  renuDder 

railing  opinion  that  a  contract  to  build  a  a  slate  law.  The  Moaes  Taylor,  4  WalL 

ship  is  not  a  maritime  contract    People's  411;  nor  of  similar  proceeding*  for  a  col- 

FerT7  Co.  e.  Beers,  30  How.  383,  as  ex-  llsfon  on  the  HIssiesippI  Hirer,  The  Bine, 

plained  in  Morewood  v.  Gnequlst,  28  How.  4  Wall.  66C ;  nor  of  similar  proceedlngi 

491,  404,  and   11   Wall.   28.      See  also  to  enforce  a  lien  for  breach  of  a  contract 

Canningbam  v.  Ball,  1  CUa.48;  Toung  between  citizens  of  a  state  for  the  canine 

0.  The  Orpheus,  2  Clift.  29, 88 ;  The  Nor-  of  merchandise  from  one  port  to  another 

way,  3  Benedict,  163, 16&.    The  case  of  within  the  same   state  orer  narigaUe 

ateredore'i  aerrice  is  thought  donbtf  ol  In  waters,  The  Belfast,  7  Wall.  684. 
The  drcaaaian,  1  Benedict,  200.  A  maritime  lien  is  the  foundation  of  a 

Tht  original  jurisdiction  in  admraUy  proceeding  in  rem.    The  Bold  Bucclengh, 

eierdaed  by  the  district  conru  by  rlrtne  7  Moore,  P.  C.  267, 284 ;  The  Bock  Island 

of  the  act  of  1789  ■'■  exdueive  not  only  of  Bridge,  6  Wall.  213;  Castriqne  v.  Imrie, 

otheTfederalcourt8,butofthestatecanrta  L.  R.  4H.  L,  414,  447.    See  The  Maggie 

also.  The  Hine,  4  Wall.  666, 660.   [Comp.  Hammond,  0  Wall.  486.    And  whenerer 

Stndley  ti.  Baker,  2  Low.  206,]     It  is  not  a  maritime  lien  arises,  the  Injured  par^ 

a  remedy  in  the  common-law  courts  which  may  proceed,  whether  for  a  breach  of  a 

Is  saved  by  the  clause  in  %  0,  stated  /uwt,  maritime  contract  or  a  maritime  tort, 

872,  ante,  304,  n.  (A),  bnt  a  common-law  eitheTiRreDiorin;>erwiiaM,athiaeleclioa. 

remedy.    The  Hoses  Taylor,  4  Wall.  411,  The  Belfast,  7  WaU.  624,  642;  Leon  o. 

412 ;     The   Belfast,   7   Wall.   624;  644.  Galceran,  11  Wall.  186,  102.      And  the 

IComp.  Balrd  v.  Daly,  67  N.  T.  236.]    If  same  rale  seems  to  apply  to  some  matter* 

there  is  a  common-law  remedy,  it  may  be  not  strictly  belonging  either  to  coDtract 

porsued  at  the  election  of  the  suitor  in  or  tart,  such  as  salvage,  jettison,  or  gen- 

the  state  coorti,  or  in  the  Circuit  Court  eral  average.    The  Eagle,  8  Wall.  15, 23. 
if  his  reudence  permits.     The  Belfast,  TakiDgthiiinconneclionwIlbthemle 

ntpra;  Leon  c  Oalceran,  11  WalL  186,  above  stated  as  to  JurisdictioD  over  torts, 
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tion  of  the  Admiralty  over  all  maritime  contracts,  npon  the 
doctrine  of  the  case  *  of  D«  Lovio  t.  Bait,  was  declared,   *  870 

It  hu  been  held  that  the  Uuit«d  SUtei  P«ciflc,  1  BUtchf.  G60;  for  cont»ct«  of 

conrti  hare  Jnriidiction  of  proceedingi  in  charter-puijr  or  mffreightmeDt  to  be  per- 

ran  for  a  coUliloQ  infra  corpat  eonAo/iu,  fonned  m  narlgAble  watert,  The  BeUait, 

Tb«  Commerce,  I  Black,  674;  The  Bel-  7Waa624,687;  The  £dd7,6WaU.4Sl; 

fact,  7  WalL  624,  037 ;  TtM  Brooklra,  3  Hurewood    e.  Eneqnlit,  2S  How.  401 ; 

Benedict,  617 ;  or  Id  (oreign  waien,  and  N.  J.  Steam  NaT.  Co.  v.  Mercluntt'  Bank, 

ititaatd  that  in  tlieu  caaea,  ai  in  othen,  0How.S44;  Carpenteru.SchoDDerEmma 

the    American    taw   will    generaUj    be  JohnioD,  1  CllS.  633;  Church  it.  Bhelton, 

applied.    The  Eagle,  S  WaU.  16,  2i.x<  S  Cnrt.  271 ;  The  Hardj',  1  IHUon,  4aOi 

See  further,  ai  to  maritime  torti,  Phil.,  altbongh    made  and   to   be  performed 

YHL  t  BalL  R.  R.  V.  PhlL  ft  H.  Steam  abroad  by  ft  foreign  ihip,  iSi^gie  Ham- 

T.  Co.,  23HOH.  209;  TbeSUTen(Bein-  mond,  9  Wall.  486;    for    contracts   of 

aeer),  8  WaU.  364 ;  Banett  f .  Lather,  1  wharfage,  Keltey  c.  The  Kate  Tremsine, 

Cnrt.  484.  i  Am.  L.  T.,  U.  B.  Conrt*  B.  OS ;  and  to 

To  gire  lome  other  initancea,  the  Ubelt  by  mariiwi*  for  their  wage*  earned 
United  Statea  conrta  hare  joriadictiDn  of  on  navigable  waten  entirely  within  one 
•imilar  proceeding!  for  general  arerage  itate.  The  Sarah  Jane,  1  Lowell,  208, 
conlribntionB.  Dapont  de  Nemonn  v.  8  Am.  Law  Her.  466. 
Tance,  19  Bow.  108 ;  The  Eagle,  8  WaU.  The  exiitence  of  a  maritime  lien,  and 
16,28.  But  when,  aaluu  been  determined  comeqaently  of  a  proceeding  in  r«m  la 
bj  the  Snpreme  Court  in  certaia  caaet  the  admiralty,  ha«  been  denied  againit 
mentioned  in  the  notet  to  shipping  in  the  bridgee,  The  Rock  bland  Bridge,  0  Wall- 
third  Tolnme,  p(M,  the  lien  dependi  on  818 ;  canal  boatt  flt  only  for  canal  nari- 
poaacailon,  if  poueuion  ii  giTsn  np  with-  gstion,  ftc,  Ann  Arbor,  4  Blatchf.  206  ; 
out  reaerre  there  can  be  no  proceeding  JoneiD.  Coal  Barges,  8  Wall.  Jr.  68;  Hen- 
■H  rtm.  Bags  of  Unieed,  1  Black,  108,  drick  Badson,  3  Benedict,  419.  Compare 
lis.  See  The  Eddy,  6  Wall.  481.  494.  The  General  Cau,  6  Am.  L.  T.  13. 
And  it  hat  been  held  that  in  some  catei.  The  mncb-debated  qnettion  m  to  the 
*.jr>  (or  contribution  in  general  arerage,  enforcement  in  Bdmlralty  of  liens  created 
the  admiralty  jnrisdictloD  in  perKMam  by  state  laws  in  faror  of  parties  to 
was  gone  also.  Cntler  n.  Rae,  7  How.  maritime  contracts  to  whom  the  general 
729;  B  How.  816.  admiralty  law  doe*  not  give  such  liens 

The  Jarisdlction  also  extends  to  similar  is  adrerted   to   in  the  note*  to  toI.  UL 

proceedings  for  salrsge.  The  Centurion,  170,  n.  1. 

Ware,477;  AD.Fatchii),lBUtchf.414;  By  way  of  flnUhing  the  subject  of 
Gates  D.  Johnson,  21  Iaw  Bep.  27Q  («•  admiralty  Jurisdiclion,  it  should  be  added 
to  seUnres,  see  Taylor  ■>.  Carryl,  20  How.  that  It  does  not  extend  to  the  decree  of  a 
683);  for  torts  or  breaches  of  contract  sale  or  forecloaore  of  a  ship  nnder  a  mort- 
is carriers  of  passengers  on  naTigable  gage,  Bogart  «.  The  John  Jay,  IT  How. 
waters,  The  Moaes  Taylor,  4  WaU.  411 ;  300;  nor  to  matters  of  accomit  between 
Steamboat  New  World,   18  Bow.  469;  partnera.  Ward  u.  Thompson,  22  Bow. 


t*  The  lien  giren  by  mariUme  law  Is  by  anything  except  proceedings  n  rtm. 

a  proprietary  right,  enforceable  in  any  The  Atod,  1  Brown  Adm.  170;   The 

Jurisdiction,  and  is  not  defeated  by  a  sale  Champion,  ib.  620.     See  The  City  of 

of  the  Teasel  to  a  bona  ftU  pnnshaaer,  or  Mecca,  6  P.  D.  106. 
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and  it  was  oonsiderad,  that,  ioasmach  as  ooarta  of  admiralty  act 
as  courts  of  equity  and  admiaister  justice  upon  the  same  prin- 
ciples, and  with  equal  safety,  maritime  contracts  were  suitable 
objects  of  such  a  jurisdiction;  and  especially  as  such  contracts 
require  a  liberal  iaterpretatioD  and  enlarged  good  &ith,  and  the 
application  of  a  comprehensire  equity.  So  in  SUeU  r.  3%ateAer, 
and  Drinktoater  v.  The  Brig  Spmian,  in  the  Dbtaict  Court  for 
Maine,  the  doctrine  in  De  Lovio  v.  Boit  was  explicitly  recognized 
as  sound,  {a)  It  was  declared  to  have  been  before  the  public  for 
twelve  years,  without  having  its  reasoning  met,  or  its  oonciuaions 
shaken ;  and  it  was  adjudged  that  the  admiralty  had  a  general 
jurisdiction  over  maritime  contracts ;  and  the  circumstance  that 
the  contract  was  under  seal  did  not  affect  the  jurisdiction,  though 
it  was  admitted  that  in  England  the  courts  of  law  would  grant  a 
prohibition  in  such  a  case.  The  broad  jurisdiction  of  the  Ameri- 
can courts  of  admiralty  over  all  executed  maritime  contracts  (for 
the  jurisdiction  is  confined  to  executed  contracts),  (5}^  y^  and 
all  cases  of  a  maritime  nature,  has  been  equally  asserted  in  tbe 
circuit  courts  of  the  United  States  at  New  York  and  Philadel^ia, 
founded  on  the  languf^e  of  the  Constitution  and  the  Judiciary 

{a)  Wue,  91. 149.  (h)  Z  Huon,  16,  IT. 

830;  nor  to  mitten  of  sccoimt  between  enon,  ib.  79  (  Mirengo,  1  Lowell,  G2,  1 

part  ownen,  althoDgh  the  pUindff  wm  Am.  L.  Rer.  SS.  x* 

kl»  mMler   ind   ship'*   tnubaad.   The         >  But  leeThe  Fmciflc,  1  Blatchf.  C60; 

Larch,  2  Curt  427,    See  Kellum  v.  Em-  anu,  309,  n.  I. 


x>  Ai  to  when  a  TTnited  Statei  dt*triet  yi  The  foUowlDg  are  further  exam- 
court  will  take  Jntiidlction  Id  ease  of  a  plea  of  contracta  h'eld  Co  be  maritime  In 
libel  ag^ntt  a  foreign  veaiel,  or  in  auiti  character :  (Wharfage)  Ex  partt  Eaiton, 
between  foreigner*,  tee  The  Bark  Liiiu  9fi  U.  S.  68 ;  (repain)  Steamer  Peird  c. 
H.  Vigo*,  10  Ben.  SBB;  Thomaaien  c.  Dumont,380htoSt.602;  (raiBtngTeud) 
Whitwell,  9  Ben.  113;  The  Hermlne,  3  The  LooIm  Jane,  2  Low.  295;  (promiie 
Saw.  80 ;  Berahard  v.  Creene,  ib.  230 ;  to  pa;  areragc  toit)  Baik  8an  Fernando 
The  Pawathick,  2  Low.  142.  When  the  t>.  Jackion,  12  Fed.  Sep.  341.  The  fot. 
■nit  i»  for  collision  on  tlie  high  seat  be-  lowing  were  held  not  maritime :  (Bnild- 
tween  foreigner!  of  different  national!-  Ing)  Edward*  r.  Elliott,  21  Wall.  S3S; 
ties,  and  there  ia  thui  no  fomm  not  for-  Steamer  Petrel  c.  Dnmont,  tapra;  (mort- 
eign  to  aae  of  the  parties,  it  haa  been  gage)  Deel;  v.  Brtgandne  Emeat,  S 
doubted  whether  the  Ditlzict  Conrt  can  Hugh.  TO.  See  generallr  Tbe  Eliw 
lef DM  to  take  Jniltdlction.  Thomaswn  Ladd,  3  Saw.  519 ;  Tbe  loaco,  1  Brown 
V.  Whitwell,  npra ;  The  Belgenland,  9  Adm.  495 ;  The  Vidal  Sala,  12  Fed. 
Fed.  Rep.  £TS.  Bep.  207. 
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Act  of  1789.  (i?)  This  bDlaiged  admiralty  cogniEance  of  civil 
causes  was  elaborately  vindicated,  on  principles  of  reason,  as  well 
as  on  the  ground  of  authority,  in  the  case  of  the  Schooner  Tit- 
ton.  ((f)  It  was  there  lield  that  the  admiralty  had  jurisdiction 
of  all  causes  of  a  maritime  nature,  inclusive  of  questions  of  prize, 
whether  they  arose  from  contracts  or  from  torts.  The  jurisdio* 
tion  was  clear,  iu  all  matters  that  concerned  owners  and  proprie- 
tors of  ships,  as  such.  It  was  observed  that  suite  in  the 
admiralty,  touching  *  property  iu  ships,  were  either  peUtoty  *  871 
Boits,  in  which  the  mere  title  to  the  property  is  litigated 
and  sought  to  be  enforced,  or  tbey  were  pottetioty  suits,  to  restore 
to  the  owner  the  possessiou,  which  he  had  under  a  claim  of  title. 
The  jurisdiction  over  both  classes  of  oases  was  exercised  by  the 
admiralty,  until  some  time  after  the  restoration  in  1660,  when  the 
courts  of  law  intcTfered,  and  claimed  the  exclusive  cognizance 
of  mere  questioita  of  title ;  and  the  admiralty  jurisdiction  over 
petitory  suits  has  been,  in  England,  abandoned  for  a  considerable 
length  of  time,  though  it  is  constantly  upheld  as  to  possessory 
suits,  (a)  The  distinction  does  not  appear  to  rest  on  any  sonud 
principle,  for  the  qaestion  of  title  is  necessarily  involved  in  that 
of  the  possession ;  and  it  is  admitted  by  the  courts  of  law  (6)  that 
the  admiralty  possesses  authority  to  decree  restitution  of  a  ship 
unlawfully  withheld  by  a  wrong-doer  &om  the  real  owner.  In 
the  case  of  illegal  captures,  and  of  bottomry,  salvage,  and  marin« 
torts,  the  admiralty  courts  in  this  country  inquire  into  and  decide 
on  Ute  tights  and  titles  involved  in  the  controversy ;  and  where 
they  have  jurisdiction  of  the  principal  matter,  it  is  suitable,  and 
according  to  the  analogies  of  law,  that  they  should  possess  it  over 
the  incidents.^    Notwithstanding  the  English  practice  to  the  con- 

{e)  The  Sloop  Hair,  1  pRine,  678 ;  Wilmer  v.  The  Smilax,  [2  Fat.  Adm.  206,  n.], 
vii  Davit  V.  Brig  Seneca,  [Gtlp.  10,]  In  the  Circuit  Court  ot  the  PennB^lruita  district 

[d]  6  Hmou,  4e&.  It  !■  not  disputed  that  conrtf  of  admiralty  hare  jariadicUon 
orer  charter-parties  and  maritime  contracts  generally,  bnt  not  orer  preliminary  con- 
tract* leading  thereto.  Andrews  v.  Euel  F.  &  M.  Ids.  Compau]',  S  Mmoo,  8  i  The 
Schooner  Trlbtme,  S  Sumner,  144. 

(a)  Hal;  d.  Ooodsoa,  2  Herir.  TT;  Lord  Stowell  In  the  cases  of  The  Aurora,  3  C. 
Bob.  183, 136;  The  Warrior,  2  Dods.  288 ;  and  The  Rtt,  1  Hagg,  Adm.  240 ;  2  Bro. 
Qt.  &  Adm.  Law,  114,  IIG. 

{b)  In  tlie  matter  of  Blanchard,  2  Bam.  t  Cress.  244. 

1  Ward  V.  Feck,  18  How.  aS7;  Taylor    1  Spragiie,  ITD.    But  see  The  John  Jar, 
r.  The  Royal  8uon,lWaU.  Jr.  811;  The    SBlatchl.  67. 
Friuidihip,  2  Cunli,  US:  The  Taruto, 
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traij,  the  admiral^  ia  this  conntty  claim  to  posseBs  a  rightful 
jurisdictiou  equally  over  petitory  and  poBsessory  suits,  (e) 

(e)  The  Schooner Tilton, 6 HuoQ, 466 i  Ware.Jodgciii  Ware,  218,  B.P.  IntbecMe 
of  the  Schooner  VoIunEeer  uid  Cargo,  1  Sumner,  651,  Mr.  Justice  Storj  reuaerted, 
with  nndimlnljhed  confidence,  the  rightful  JtiriadlctloD  of  the  American  admitaltj 
OTer  cbarter-partie*  and  all  other  maritime  contract!,  whether  made  In  foreign  psm 
or  at  home,  m  coMtenjurit  el  dejun,  and  that  the  comt  might  proceed  in  rem  vher* 
there  wm  a  iien,  and  m  pmanam  where  no  inch  lien  exiited.  He  reriewed,  with  hii 
luiial  accuracy  and  spirit,  the  hiitory  of  the  queation  of  adminill?  juriidiclion,  ai  be 
had  already  dotie  more  at  lai^  in  De  Lorio  b.  Bolt.  See  n^ira,  867.  On  the  other 
hand,  in  B^n*  ■>.  The  Schooner  Jamet  and  Catharine,  1  Bald.  6M,  Judge  Baldwia 
held,  that  admirall^  jorisdictlon,  under  the  ConitLtulion  of  the  United  State*,  waa  to 
be  coniidered  ai  ratrainrd  hj  the  itatntei  and  common  law  of  England  before  the 
Rerolation,  and  aa  exercised  bj  the  state  conrts  before  the  adoptiou  of  the  Conitini- 
tbm.  It  is  high  Ume  tiiat  thit  rexed  qneatioa  of  admirsUr  jarisdietiiKi  under  ttaa 
CoDstitution  of  the  United  State*  should  be  pnt  at  i«*t  by  a  final  dediion  in  tb« 
Supreme  Court  of  the  United  State*.  The  Conrt  of  Appeal*  it)  Kentucky,  in  the  caae 
of  Caie  V.  Wooliej.  S  Dana,  21,  do  indeed  conaider  the  qnestion  as  authoritaUrelf 
•ettled  bj  the  cases  of  De  Lorio  v.  Bolt,  Hummer  v.  Webb,  Drlnkwater  t>.  The  Brl( 
Spartan,  The  Steamboat  Tboma*  JeBetton,  and  Pejroaz  tr.  Howard,  tliat  a  dril 
cause  ariting  where  the  tide  ebba  and  flows,  tvm  liougk  it  suijr  bs  ieMi»  a  eotntg,  was  a 
cose  of  idmiraUj  or  maritime  jurisdiction.  Mr.  Cnrii*,  in  his  Treatise  on  the  Righta 
and  Dutiei  of  Merchant  Seamen,  pp.  252,  268,  200,  conclnde*  his  examination  of  the 
cases,  wlCb  the  proposldon,  that  all  peraons  an  board  a  Testel  ei^»ged  in  (errtce,  and 
whoae  service  ii  of  a  mariUme  character,  and  in  the  busineai  and  emploTinent  of  the 
Towel,  hare  a  present  standing  in  the  admiraltj,  and  c«me  within  iti  jurisdiction,  and 
can. sue  in  penonam,  and,  where  tliere  is  a  lien,  in  ram. 

The  jurisdiction  of  the  English  admiralty  has  been  enlarged,  and  doubtful  point* 
•etded  by  the  statute  of  S  &  4  Victoria,  c.  08,  pasted  7tli  August,  1S40.  It  la  enti> 
tied  "  An  Act  to  improTe  the  Practice  and  extend  the  Jnrisdictioii  of  the  High  Court 
of  Admiralty  of  England."  The  Dean  of  the  Arches  it  mitde  an  aasistanC  Judge  of 
the  admiralty  court,  with  concurrent  authority.  Jurisdiction  Is  gtren  OTer  the  claim* 
of  mortgagees  of  ships,  over  ail  queitions  as  to  the  title  to  ownership  of  any  ship  or 
vessel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising  In  any  case  of  po*- 
•ession,  saWage,  damage,  wages,  and  bottomry.  Jurisdiction  is  given  over  all  claim* 
and  demands  in  the  nature  of  salvage,  for  service*  rendered  to,  or  damages  recdved 
by,anyshlporsea-goingveasel,ur  in  the  nature  of  salvage  or  for  neeeasarie*  supplied 
to  any  ship  or  sea-going  vessel,  or  in  the  nature  of  salvage  or  for  necessaries  supplied 
to  any  foreign  ship  or  (ea-goiug  vessel,  and  to  enforce  the  payment  thereof,  whether 
such  »hip  or  vessel  may  have  been  within  the  body  of  a  county  or  upon  the  high  aeai 
at  the  time.  The  court  may  direct  luues  of  fact  U>  be  tried  by  a  jury,  before  a  judga 
of  one  of  the  courts  of  law  at  We«tmlnster,  and  the  judge  of  the  admiralty  is  to  have 
the  like  protection  as  other  judge*  in  the  exercise  of  bis  jurisdiction.  Concurrent 
jurisdiction  over  all  these  subjects  and  cause*  of  action  is  retained  in  the  court* 
of  law. 

A  synopti*  of  the  admiralty  jurisdiction  I'n  Ikit  comtrg  is  *tated  to  contain,  1.  Con- 
tracts l>etween  part  owners,  petitory  and  possesBory  luits ;  2.  Charter-parties  and 
affirei^tmeuts i  8.  Bottomry  and  hypothecation;  4.  Contracts  of  materiai-meu; 
6.  Insurance ;  6.  Wages ;  7.  Salvage,  civil  and  military ;  8.  Averages,  conliibu- 
tioos,  and  jettisons;  9.  flotage i  10.  Ban*om;  11.  Survey*;  12.  Haritinw  torts 
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With  respect  to  the  criminsl  juri&diotion  of  the  admiralty,  ve 
have  already  seen  that  the  courts  of  the  United  States  do  not 
assume  any  jurisdictioD  which  ia  not  expresaly  conferred  by  an 
act  of  Congress ;  and  the  ai^ument  for  the  extension  of 
the  civii  jurisdiotion  of  the  admiralty  beyond  *  the  limits  *  S72 
known  and  established  in  the  English  law,  at  the  time  of 
the  formation  of  our  CotutUuUon,  is  not  free  from  veiy  great 
difficult. 

It  baa  been  made  a  question,  what  were  the  "  cases  of  admiralty 
and  maritime  jurisdiotioD,"  within  the  meaning  of  the  Constitu- 
tion of  the  United  States.  It  is  not  in  the  power  of  Congress 
to  enlai^e  that  jurisdiction  beyond  what  was  underBtood  and 
intended  by  it  when  the  CousUtation  was  adopted,  because  it 
would  be  depriving  the  suitor  of  the  r^ht  of  trial  by  jury,  which 
ia  secured  to  him  by  the  Constitution  in  suits  at  common  law ; 
and  it  is  well  known  that  in  civil  suits  of  admiralty  and  maritime 
jurisdiction  the  proceedings  are  according  to  the  course  of  the 
civil  law,  and  without  jury.  If  the  admiralty  and  maritime  juris- 
dictjon  of  the  distnct  courts  embraces  all  maritime  contracts,  then 
suits  upon  policies  of  insurance,  charter-parties,  marine  hypotbeoa- 
tions,  contracts  for  building,  repairing,  supplying,  and  navigating 
ships,  and  contracts  between  part  owners  of  ships,  must  be  tried 
in  the  admiralty  by  a  single  judge,  to  the  exclusion  of  the  trial 
by  jury ;  and  tite  state  courts  would  be  devested,  at  one  stroke, 
of  a  vast  field  of  commercial  jurisdiction.  The  words  of  the 
Judiciary  Act  of  1789,  seo.  9,  are,  that  the  district  courts  shall 
have  "eeclufttie  original  cognizance  of  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  including  all  seizures  under  laws 
of  impost,  nav^tion,  or  trade  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  bnrden,  within  their  respective 
districts,  as  well  as  upon  the  high  seas."  But  the  act  adds,  by 
way  of  qualification  to  this  designation  of  admiralty  jurisdiction, 
these  words,  viz. :  "  saving  to  suitors  in  all  cases  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to 
give  it."' 

ud  tre«p«Met.  The  Jurl«t,  for  Juknur,  1841,  p.  406.  All  the  a1>ove  caniei  of 
Action,  ezMpt  tho«e  uitlug  oii  iunmiM,  muom,  and  lurrejra,  now  belong  to  tbe 
Eagliih  court  of  ftdmlrftltjr. 

■  Autt,  sen,  n.  1. 
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The  act  of  Congrefls  is  rather  unbiguoiu  in  its  meaning,  and 
leaves  it  nnoertain  whether  it  meant  to  consider  seizure  on  tide 
waters,  in  porta,  harbors,  creeks,  and  arms  of  the  sea,  as 
*S7S    cues  of  admiralty  and  maritime  juriadict^on,  or  as  *caaes 
simplj  within  tlie  cognizance  of  tlie  district  courts ;  for 
the  expression  is  indudinff,  that  is,  oomprehanding,  either  within 
the  oogniiance  of  tho  court,  or  within  the  class  of  oases  of  admi- 
ralty jurisdiction,  all  seizures  under  laws  of  impost,  navigaldon, 
and  bade,  on  waters  navigable  from  the  sea,  by  small  vessels  of 
ten  tons  burden.    This  aot  has,  however,  been  construed  to  put 
a  construction  upon  the  words  **  admiralty  and  maritime  jurisdic- 
tion,"  oonformable  to  the  claims  of  the  civilians,  and  in  opposi- 
tion to  the  claims  of  the  common-law  tribunals  i  and  there  is  a 
-    series  of  decisions  in  the  Supreme  Court  of  the  United  States 
to  that  effect. 

Id  the  case  of  17u  Umted  State*  v.  La  V«ngeancs,(a)  a  Frenoh 
privateer  was  libelled  in  the  District  Court  of  New  York  for 
an  attempt  to  export  arms  from  the  United  States  to  a  foreign 
country  contrary  to  law.  She  was  adjudged  to  be  forfeited,  to 
the  United  States.  The  decree,  on  appeal  to  the  Circuit  Court, 
was  reversed.  On  a  further  appeal  to  the  Supreme  Court  of  tiie 
United  States,  it  was  contended  that  this  was  a  criminal  case, 
both  on  account  of  the  manner  of  prosecution,  and  the  matter 
charged ;  and,  therefore,  that  the  decree  of  the  District  Court  was 
final ;  and  that  it  ought  likewise  to  have  been  bied  by  a  jury  in 
the  District  Court ;  and  that,  if  it  was  even  a  civil  suit,  it  was 
not  a  case  of  admiralty  and  maritime  jurisdiotion.  To  render  it 
SQoh,  the  cause  must  arise  wholly  upon  the  sea,  and  not  in  a  bay, 
harbor,  or  water  wtthia  the  precinots  of  any  county  of  a  state. 
But  the  Supreme  Court  decided  that  it  was  a  civil  suit,  not  of 
common-law,  but  of  admiralty  and  maritime,  jurisdiotion.  The 
seizure  was  on  the  waters  of  the  United  States.  The  process 
was  in  rem,  and  did  not,  in  any  degree,  toueh  the  person,  and  no 
jury  was  necessary. 

Afterwards,  in  tho  ease  of  The  United  States  v.  The  Schooner 

Sally,  (h)  the  vesfiel  was  libelled  in  the  District  Court,  as 

•  374    forfeited  for  being  concerned  in  'the  slave-trade  •,  and  this 

was  also  held,  on  appeal,  to  be  a  case,  not  of  common-law, 

but  of  admiralty,  jurisdiction.  So,  in  the  case  of  The  United  State* 

[a)  3  Dftllu,  2BT.  {b)  2  Cnoeh, «». 
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T.  7%e  Schooner  BeUeify  (a)  it  vras  held  that  all  Miaurea  ander 
the  act  of  CongreBS  suspendii^  oommeicial  interooane  with  a  for- 
ftigD  country,  and  made  on  waters  navigable  fit)m  the  sea,  by  Tea- 
eels  of  ten  tona  burden,  weie  civil  causes  of  admiralty  jurisdiotion, 
being  proceeding!  tn  rem,  and  not  aooording  to  the  oourse  of  the 
common  law,  and  were  to  be  tried  without  a  juiy.  The  court 
8fud,  that  the  place  of  seizure  beiug  on  navigable  waters  decided 
the  joriadiction,  and  that  the  act  of  Congress  meant  to  make 
aeizurea  on  waten  navigable  from  the  sea  civil  causes  of  admi- 
ralty and  maritime  jurisdiction.  In  this  last  case,  the  counsel 
for  the  ohumant  contended  that  the  seicure  was  made  within  the 
body  of  a  county,  for  a  breach  of  a  municipal  law  of  trade,  and 
that  though  it  belonged  to  the  juriadiction  of  the  District  Court, 
it  was  not  a  case  of  admiralty  cognisance.  All  seizures  in  Eng- 
land, for  violation  of  the  laws  of  revenue,  trade,  or  navigation, 
were  tried  by  a  jury  in  the  Court  of  Exchequer,  according 
to  the  course  of  the  common  law;  and  though  a  proceeding 
be  in  r«n,  it  is  not  necessarily  a  proceeding  or  cause  in  the  ad- 
miralty. 

In  the  case  of  the  Samuel,  (6}  where  the  vessel  and  cargo  were 
seized  and  libelled,  and  condemned  in  the  District  Court  of  Rhode 
Island,  for  a  breach  of  the  non-importation  laws  of  the  United 
States,  the  same  objection  was  made  upon  appeal  to  the  Supreme 
Court,  and  it  was  again  overruled,  on  the  authority  ot  the  pre- 
ceding caaes.  The  same  objection  was  taken  iu  the  case  of  the 
Oetavia;(^e)  and  it  was  contended  that  the  word  in^duding,  in 
the  9th  section  of  the  Judiciary  Act,  ought  not  to  he  construed 
oomulatively ;  and  that  a  suit  might  be  a  oause  of  admiralty  and 
maritime  jurisdiction,  and  yet  tiiable  under  the  common 
law,  proceeding  *by  informatdon,  instead  of  the  civil-law  *  375 
process  by  libel.  The  objection  was  again  overruled.  The 
last  case  that  brought  up  the  same  point  for  review  and  discus- 
UOD  was  The  Sarah;  (a)  and  the  Supreme  Court  there  recognized 
the  marked  and  settled  distinction  between  the  common  law  and 
the  admiralty  jurisdictions  of  the  district  oourte.  In  seizures 
made  on  land,  die  District  Court  proceeds  as  a  court  of  common 
law,  according  t«  the  course  of  the  English  Exchequer,  on  infor- 
mation in  rem,  and  the  trial  of  issues  of  the  fact  is  to  be  by 
(a)  4  Cr«nch,  448.  (4)  1  Wheiton,  ft 

(e)  1  WbMtQD,  90.  {")  B  Wbeston,  391. 
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jury.  (£)  But  ia  caaeB  of  Beizures  oo  waters  Bavigable  from  the 
Bca,  by  vessels  of  ten  or  mote  tons  borden,  the  ooart  prooeeds  aa 
an  instance  court  of  admiralty,  by  libel  tn  rem,  and  the  trial  is 
by  the  court. 

It  may  sow  be  oonudered  aa  the  settled  lav  of  this  couubry, 
that  all  seizures  under  lava  of  uopost,  Davigation,  and  bnde,  if 
made  upon  tide  vaters  navigable  &om  the  sea,  are  oivil  cases 
of  admiralty  jurisdiction;  and  the  euocessive  judgments  of  the 
Supreme  Court,  upon  this  point,  are  founded  upon  the  Judiciary 
Act  of  1789.  If  the  act  of  Congress  declares  them  to  be  cases  of 
admiralty  jurisdiction,  it  is  apprehended  that  this  is  au  extensioD 
of  admiralty  powers  beyond  the  English  practice.  Cases  of  for- 
feiture for  breaches  of  revenue  law  are  ot^fuizable  in  England  in 
the  Exchequer  upon  information,  though  the  seizure  was  made 
upon  navigable  waters,  and  they  proceed  there  to  try  the  fiust  on 
which  the  forfeiture  arises,  hy  jury,  (c)  Informations  are  filed  in 
the  Court  of  Exchequer  for  forfeiture,  upon  seizure  of  property, 
for  breach  of  laws  of  revenue,  impost,  navigation,  and  trade.  In 
the  case  of  The  Attorney- Oenerai  v.  Jackton,  (d)  the  seizure  was 
of  a  vessel  lying  in  port  at  Cowes,  for  breach  of  the  act  of  navi- 
gation, and  the  proceeding  was  by  infonnataou  and  ti-ial  by  jury, 
according  to  the  course  of  the  common  law.  Lord  Hale 
*876  said,  (0)  that  informationB  of  that  'nature  lay  exclusively 
in  the  Exchequer.  Congress  bad  a  right,  in  their  discre- 
tion, to  make  alt  such  seizures  and  forfeitures  cc^izable  in  the 
district  courts ;  bat  it  may  be  a  question,  whether  they  had  any 
right  to  declare  them  to  be  cases  of  admiralty  jurisdiction,  if  tbej 
were  not  so  by  the  law  of  the  land  when  the  Constitution  was 
made.  The  Constitution  secures  to  the  citizen  trial  by  jury,  in 
all  criminal  prosecutions,  and  in  all  civil  suits  at  common  law 
where  the  value  in  controversy  exceeds  twenty  dollars.  These 
prosecutions  for  forfeitures  of  large  and  valuable  portions  (tf 
property,  under  revenue  and  navigation  laws,  are  highly  penal 
in  their  consequences ;  and  the  government  and  its  officers  are 
always  parties,  and  deeply  concerned  in  the  conviction  and  for- 
feiture. And  if,  by  act  of  Congress,  or  by  judicial  decisions,  the 
prosecution  can  be  turned  over  to  the  admiralty  side  of  the  Dis- 

ib)  TbompwD,  J.,  1  FKine,  6<M;  United  Sutet  f.  FonrtMn  Fmckkge*.  GUpfn,  33& 
{e)  Attomej-Qenenl  v.  La  Mcvchut,  1  Anit  G2. 
id)  Bunb.  288.  (<)  Harg.  L.  T.  227. 
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triot  Court,  as  beiog  neither  a  crimioal  prosecution  nor  a  suit  at 
common  law,  the  trial  of  the  cause  is  then  transferred  from  a  jury 
of  the  country  to  the  breast  of  a  single  jadge.^  It  is  probable, 
however,  that  the  Judiciary  Act  of  1789  did  not  intend  to  do 
more  than  to  declare  the  jurisdiction  of  the  district  courts  over 
these  cases ;  and  that  all  prosecutions  for  penalties  and  forfeit- 
ures, upon  seizures  under  laws  of  impost,  navigation,  and  trade, 
were  not  to  be  considered  of  admiralty  jarisdiction,  when  the 
case  admitted  of  a  prosecution  at  common  law ;  for  the  act  saves 
to  "suitors,  in  all  cases,  the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent  to  give  it."*  We  have 
seen  that  it  is  competent  to  give  it,  because,  under  the  vigorous 
system  of  the  English  law,  such  prosecutions  tn  rem  are  in  the 
Exchequer,  according  to  the  course  of  the  common  law;  and  it 
may  be  doubted  whether  the  case  of  the  La  Vengeance,  on  which 
all  the  subsequent  decisions  of  the  Supreme  Court  have  rested, 
was  HufBciently  considered.  There  is,  however,  much  colonial 
precedent  for  this  extension  of  admiralty  jurisdiction.  The  vice- 
admiralty  coorte,  in  this  country,  when  we  were  colonies,  and 
also  in  tbe  West  Indies,  obtained  jurisdiction  in  revenue 
causes  to  an  extent  •  totally  unknown  to  the  jurisdic-  '877 
tion  of  the  English  admiralty,  and  with  powera  quite  as 
enlarged  as  those  claimed  at  the  present  day.  (a)  But  this 
extension,  by  statute,  of  the  jurisdiction  of  the  American  vice- 
admiralty  courts  beyond  then:  ancient  limits,  to  revenue  cases 
and  penalties,  was  much  discussed  and  complwned  of  on  the  part 
of  this  countiy,  at  the  commencement  of  the  Revolution,  (i) 

Whatever  admiralty  and  maritime  jurisdiction  the  district 
courts  possess  would  seem  to  be  exelunve,  for  the  Constitution 

(a)  See  the  form  of  the  cohutiImIod*  of  thne  Tice-admlnltj  couita  under  the 
coIoqUI  eiUbllshmeDts,  Id  a  note  to  the  cue  of  De  LotIod.  Boit,2  Qtlluon,  470,  and 
in  Dn  PoncemD  oa  JotUdlctloD,  1S8. 

(t)  Jonmmli  of  CoogreM,  i.  22, 29,  89;  JoonuU*  of  the  Aatembljr  of  the  Colony 
of  New  York,  ii.  796,  797,  800.  In  EngUnd,  a«  Judge  Conkling  oburree,  aU  revenue 
■riznrei  are  cogmi&ble  exclualrelj  in  the  Coortof  Ezcheqaer;  and  aucb  of  them  aa 
are  cognizable  on  the  admiralty  tide  of  the  diitrict  conrti  of  the  United  Statea  are 
nMide  lo  oni;  by  force  of  a  legitUtlre  act  The  effect  of  the  itatute  as  to  inch  aeli< 
ore*  embraced  by  It  Is  to  withdraw  them  from  the  coniideratlon  of  a  jury,  accordbg 
to  the  course  of  the  dWI  taw.    Cookling'i  TreaUae,  2d  ed.  801. 

I  See  Union  Int.  Co.  v.  United  SUtet,  6  Wall,  769,  and  other  caaet  dted,  mb, 
86T,  D.  1.    See  alw  SOa.  n.  L 
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declares  that  the  judicial  power  of  the  United  States  shall  extend 
to  all  catea  of  admiralty  aod  maritime  jurisdiction;  and  the  act 
of  Congieas  of  1789  says,  that  the  district  courts  shall  have 
exelunve  original  cognizance  of  all  civil  causes  of  admiralty  aod 
maritime  jurisdiction,  (c)  ^  It  is  certain,  hoWever,  that  the  state 
courts  take  an  extensive  and  unquestioned  cognizance  of  mar- 
itime contracts,  and  on  the  groand  that  they  are  not  cases, 
strictly  and  technically  speaking,  of  admiralty  and  maritime  juris- 
diction.   If,  however,  the  olaim  of  the  district  courts  be  well 

(e)  Coiulitiitloi],  ut.  8,  Kc  2 ;  Act  of  CongT«H  of  September  34,  1TB9,  c  aC^ 
sec.  9;  vidt  mpra,  304,  372.  Ur.  Jiutice  Slory  (3  Comm.  ou  Contt.  p.  SSa,  nate) 
M ji,  chat  the  opinion  here  expreMed  ii  "  founded  in  miitiike,''  and  tbat  the  admuKltf 
and  maritinie  jurtidiction  mu  Intended bf  the  CoiutitatiDn  to  be  ezactlj  m  extentiT* 
or  eiclnitTe,  and  no  more  ao,  la  ttie  Dattonal  Judiciary,  than  It  "  esiited  in  tbe  Jtui*. 
prndence  of  tbe  commou  Ibh;"  and  that  where  ^e  cxtgaizAOoe  of  admirallj  and 
iiiaritiniecuei''«aiprevlouBlj  concurrent  in  the  courts  of  common  Uw,"  it  remained 
so.  If  I  was  miilaken  as  to  tbe  meanioK  of  the  ConatitntlOD,  in  supposing  that  tha 
JmUvial  power,  eiteudluK  "to  all  cases  of  admiralty  and  maritime  Jurisdiction,"  was 
exclusire,  I  was  led  into  the  error  by  fallowing  the  constroetiDn  assumed  by  the 
Supreme  Conn  of  the  United  Slates,  In  tbe  judgment  delirered  in  Martin  c.  HnDter^ 
Lessee,  1  Whealon,  304.  In  that  case,  the  court  obserted,  that  the  words  "the  Judi- 
cial power  liail  acUnd,"  An.,  were  impentiTe,  and  that  Congresi  conld  not  rest  aaj 
portion  of  tbe  Judicial  power  of  the  United  States,  except  in  courts  ordained  and 
established  by  itself.  It  wag  their  duty  to  vest  the  tfAo^jtif'uaa'piuir  in  their  own 
courts.  The  learned  Judge  who  delivered  the  opinion  of  the  court  noted  and  dwelt 
on  the  distinction  in  the  language  of  the  Conititation,  between  declaring  that  tlie 
Judicial  potter  thtU  exltnd  to  oC  cattt  In  law  and  equity  arising  under  tbe  Conatita- 
tlon,  —  to  o/i  ouct  aflecting  ambassadors,  &C.,  —  to  iij.oahbb  of  admiralty  and  mari- 
time Jurisdiction,  —  and  then  (dropping  ez  I'nifuttrio  the  word  off)  to  controTerdes  to 
which  the  United  Stales  shall  be  a  party,  —  to  controversies  between,  Ac,  Ac.  Tbe 
difference  of  ptinueology,  he  said,  was  not  acddaital,  but  deugned,  and  tbe  jorietSo- 
tion  In  tbe  one  case  was  impemlvK,  aod  in  tiie  other  might  be  qualified ;  and  that,  vpaa 
any  constmction,  the  Judicial  power  of  tlie  United  Slates  was  in  some  cases  nnaroid- 
abiy  eiclusire,  and  in  o^  othtn  migM  ha  moA  to,  at  the  election  of  Congress.  Upon 
this  groand  I  was  ted  to  the  view  I  took  in  t)ie  text,  that  as  the  admiralty  and  mari- 
time jnrisdiction,  within  tbe  pnrriew  of  the  Conititntlon,  was  txdiuat,  it  ou^t  not 
to  extend  farther  than  the  ittllad  admiralty  and  maritime  jurisdiction  when  the  Cou- 
sUtntion  was  formed.  It  appeared  to  me,  therefore,  upon  a  reconsideration  of  the 
subject,  that  the  elaborate  decision  In  De  LotIo  r.  Bolt  grasped  at  too  much  Jurisdio- 
tion.  But  we  are  taught  by  the  note  in  the  Commentariet  referred  to  that  the  state 
courts  hare  all  the  concurrent  cognizance  which  they  had  originally.  In  1TS7,  orer 
maritime  contracts,  and  that  this  concurrent  jurisdiction  does  not  depend,  sa  declared 
in  I  Wheaton,  337,  on  the  pleasure  of  Congrees,  but  Is  founded  on  Oie  "reasonable 
interpretation  of  tbe  ConstitutEon." ' 

^  See  as  to  the  subjects  treated  in  tbe     marksof  Mr.  Justice  StmrabOTerefetred 
text  and  note  (c),  antt,  360,  n.   1.     In     to  are  cited  with  approbation. 
Taylor  v.  Carr?!,  20  How.  fi88,  the  re- 
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foonded  to  the  oogtuzaoce  of  all  maritime  contraota,  wheresoeTer 
the  same  may  be  made,  or  whatever  may  be  the  form  of  the  con- 
tract, it  would  seem  that  the  jariadictioD  of  the  state  coarta  over 
those  contracts  could  not  be  autitained.  But  I  apprehend  it  may 
fiurly  be  doubted,  whether  the  Conatitation  of  the  United  States 
meant  by  admiralty  and  maiitime  jurisdiction  anything  more 
than  that  jurisdiction  which  was  aetUed  and  in  practice  in  this 
ooontry  under  the  English  jorispradence,  when  the  Coustitation 
was  made;  and  whether  it  had  any  retrospective  or  historical 
reference  to  the  usages  aad  practice  of  the  admiralty,  as  it 
once  existed  in  the  middle  ^es,  before  its  territories  *  had  *  878 
been  invaded  and  partly  subdued  by  the  bold  and  free 
spirit  of  the  coarta  of  common  law,  armed  with  the  protecting 
genius  and  masouline  vigor  of  trial  by  jury. 

4.  Toil*dlatloii  M  an  Inatanos  Conxt  of  Admlnl^.  —  The  exten- 
sive and  superior  claims  of  the  American  courts  of  admiralty,  as 
coorts  of  civil  maiitime  jurisdiction,  we  have  bad  occasion  already 
to  consider;  hut,  according  to  the  English  jurisprudence,  the 
instance  court  takes  cognizance  only  of  things  done,  and  con- 
tracts not  under  seal  made  tuper  aUum  mare,  and  without  the 
body  of  any  county.  This,  of  course,  excludes  all  creeks,  bays, 
and  rivers  which  are  within  the  body  of  some  county ;  and  if 
the  place  be  the  sea-coast,  theu  the  ebbing  and  flowing  of  the 
tide  determines  the  admiralty.  The  cause  must  arise  wholly  upon 
the  sea,  and  not  within  the  precincts  of  any  county,  to  give  the 
admii-alty  jurisdiction.  If  the  action  be  founded  on  a  matter 
done  partly  on  land  and  partly  on  water,  as  if  a  contract  be 
made  on  land  to  be  executed  at  sea,  or  be  made  at  sea  to  he 
executed  on  land,  the  common  law  has  the  preference,  and 
excludes  the  admiralty,  (a)  ^    The  admiralty  has  cognizance  of 

(a)  Com.  Dig.  dt.  Adn.  E.  1,  7,  10. 12,  V.  1, 3,4.5;  i  BUdnt.  Comin.  lOB,  107. 
Id  c«im  purely  dependent  upon  thelocaUtyotthe  ut  done,  the  admiralty  jiuladlctloo 
{«  limited  to  tbe  tea  and  to  tide  water  u  f ar  a*  the  tide  flow*,  and  doet  not  Teach 
beyond  hlgb-water  maA.  But  in  miaad  eatei,  aa  where  ulvage  Mtrrlcei  are  per- 
formed partly  on  tide  water*  and  pardy  on  ihore,  for  the  preierTation  of  tbe  prop> 
erty,  tbe  admiralty  bai  Jurisdiction.  United  Statet  v.  Coomba,  12  Petert,  72.  In 
Payronz  b.  Boward,  T  Peters,  891,  the  Supreme  Court  decided,  that  New  Orleans 
was  wltlUn  the  ebb  and  flow  of  the  tide,  and  that  admiralty  joriidiction  preTalled 
tha«,  and  that  repairs  done  there  hy  a  ihipwright  apon  a  etesmboat  were  eweatisUy 
a  mwltiine  senice,  and  gtre  a  Uen,  notwlthitanding  the  oommeDceineDt  or  tennina* 

1  A^  869,  n.  X. 
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maritime  hypothecstiotis  of  Tesselfi  and  goods  in  foreign  ports, 
for  repairs  done,  or  necessary  supplies  furnished ;  (A)  and  in  tbe 
case  of  Menetone  t.  £KMoim,  (0)  it  was  admitted  by  the  E.  B. 
that  the  admiralty  had  entire  jurisdiction  in  the  caae  of  an  hypo- 
thecation bond,  charging  a  ship  with  money  taken  ap  in  a  foreign 
port  for  neceasaries,  though  the  bond  was  under  seal,  and  exe- 
cuted on  land.  The  jurisdiction,  in  such  a  case,  depended  on  the 
subjeot-matter,  for  the  oontiact  was  merely  in  rem,  and  there 
was  no  persoDsl  covenant  for  the  payment  of  the  money,  and  the 
admiral^  jurisdictioD  in  such  a  case  was  indiepenaable,  as 

*  879    the  courts  of  oommon  law  *  do  not  proceed  in  rem.  (a)    If 

the  admiraliy  has  cognizance  of  the  principal  thing,  it  has 
also  of  the  incident,  though  that  incident  would  not,  of  ilaeU, 
and  if  it  stood  for  a  principal  thing,  be  within  the  admiralty 
jurisdiction.  Upon  this  principle  it  is  that  goods  taken  by 
pirates,  and  sold  on  land,  may  he  recovered  from  the  vendee,  by 
suit  in  the  admiralty,  (i)  j/^    Suits  for  seamen's  wages  are  ct^ni- 

tlon  of  tfae  Toy«ge  of  the  ■teamboat  might  be  at  kuk  place  np  the  Mluiuippi, 
bejond  the  reach  of  the  tide.  It  wai  held,  in  Smith  e.  The  PekiD,  Oilpln,  208,  that 
■  ooDtraot  for  wagei  on  a  royage  between  porta  of  adjoining  itatet,  and  on  the  tJda 
watan  of  a  rirer  or  bay,  it  within  the  jnrisdictioa  of  the  diitrict  conrt*,  and  maj  be 
eofinced  by  a  itiit  m  m>  in  tbe  adnaiialtj.  Bat  if  a  renei  l>e  engaged  iidMtantially 
in  interior  navigation  and  trade,  not  on  Ude  waten,  Uie  admiraltj  haa  no  Jnriadl^ 
tion,  tboDgh  »he  ma;  have  toncfaed  at  one  Mnumt  of  tbe  royage  on  tide  waten. 
nie  Steamboat  Orieani  v.  YbaboM,  11  Peten,  176.  Tie  prim^  nttot  wan  to  ia 
tttabHiied  u  tiat  admiraUfjunidieliat  txUnds  to  aR  maritimi  txma  and  mrtcn,  to  bt  mi- 
Uantiallif  ptr/ornied  an  tide  wottn.  See  pp.  301,  867,  809,  370,  371, 876,  870,  of  tbii 
volume.     [Bnt  lee  now  S6S,  n.  1.] 

(6)  JohnMin  V.  Shippen,  1  Salk.  81 ;  Lord  Bajm.  063,  ■.  o.  It  aeemi  ta  be,  alao, 
not  only  the  better  opinitm,  bnt  the  aettled  law,  that  the  admiralty  haa  Joriadio 
don  tn  rm  in  the  caae  of  tnttomTy  tnoda  creating  a  ben  on  a  Teasel,  whether  the 
bond  wai  ezecnted  by  the  owner  In  a  foreign  or  in  a  Aonu  porL  Wbenerer  tlie  local 
hw  giTCf  a  lien  on  the  veMcl  ai  a  ■ecnrity,  or  there  ii  an  ezpiev  hypothecation,  tha 
admiralty  haa  Jnrladictlon  n  ma  to  enforce  It  Corith  n.  The  Hnrphy,  S  Bm.  C!t. 
It  Adm.  Law,  680,  App. ;  The  Sloop  Mary,  1  Paine,  071 ;  Tbe  Brig  Draco,  S  Sum- 
ner, 167. 

(c|  8  T.  R.  867. 

(o)  In  tbe  caae  of  The  Atlaa,  2  Hagg.  Adm.  48-78,  It  waa  admitted  tiiat  the  court 
of  admbalty  bad  an  tindoabted  joria^ction  OTer  bottomry  bond*  founded  upon  ae* 
ilaki,  and  defeatible  by  the  deatmctlon  of  tbe  ihip  In  the  conrfe  of  the  Toyage.  It 
WB«  an  original  Jnriidtction  ezerclaed  tipoa  Ihegroondof  aatboTlndna^eandeHal>■ 
Uthed  antborit;.  Bnt  the  Jnriidlctlon  would  not  attach  upon  any  bond  not  depend- 
ent npon  tbe  aoddenti  of  the  Toyage. 

(&)  Com.  Dig.  tit.  Adm.  F.  6;  8  Blacki.  Con.  108.    The  court  of  admiralty  haa 

^  628  Pleoei  of  Mahogany,  3  Low.  823. 
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zable  in  the  admiralty,  though  the  coatract  be  made  upon  land, 
provided  it  be  not  a  contract  under  seal ;  and  this  is  intended  for 
the  ease  and  benefit  of  seamen,  for  tbey  are  all  allowed  to  join  in 
the  suit,  and  all  the  persons  on  board  below  the  rank  of  the 
master  are  comprehended  in  the  description  of  mariners,  (e) 
This  case  of  seamen's  wages  the  coorta  of  common  law  admit  to 
be  of  admiralty  jurisdiction ;  and  this  is  an  exception  in  favor  of 
seamen,  to  the  general  mle  that  the  admiralty  has  no  jurisdiction 
of  any  matter  arising  on  land,  though  it  be  of  a  maritime  nature, 
as  a  charter-party  or  policy  of  insurance.  The  District  Court,  as 
a  conrt  of  admiralty,  possesses  a  general  jurisdiction  in  suits  by 
seamen  and  salvors,  and  by  material-men,  «*  rem  and  in  per- 
Bonam.  The  courts  of  admiralty  have  a  geaeral  jurisdiction  to 
enforce  maritime  liens,  by  process  t»  rem,  and  there  may  be  a 
maritime  jurisdiction  in  pertonam,  where  there  is  no  lien,  and 
consequently  no  jurisdiction  in  rem.^  Seamen  have  an  implied 
lien  on  the  vessel  for  services  rendered  upon  the  high  seas  or 

MXboritr  to  entertain  ■  d  tU  init,  entitled  oavM  ipaUi  avilU  rt  mirUima,  for  tlie  TMtl> 
tntton  of  gooda  idnHc^ly  taken  on  the  high  aemi.    The  Hercnlet,  2  Dodi.  809. 

(c)  I  Balk.  M;  8tr.  761,  087;  1  Lord  Bayin.  896;  3  Ler.  60;  4  Init.  131,  142; 
Com.  Dig.  tit  Adm.  E.  16;  2  Lord  Bajm.  lOM,  U06.  A  contract  for  iragei  a» 
board  a  iteamboat  pljlng  between  porta  of  adjoining  itatei,  on  a  timigaiiit  tide  iraf<r, 
ma;  be  enforced  by  a  inlt  in  nm  in  the  adniraltj'.  Vrilion  r.  The  Steamboat  Ohio, 
GUpin,  506.  Bat  to  render  a  tervlce  on  board  a  vetsel  even  on  tide  iraten  TMOrillma, 
Mt  far  as  to  give  admiralty  joriadiction  over  It  aa  for  wage*,  it  mnit  contribute  to  the 
preaervatlon  of  the  venel,  or  of  those  wbose  labor  and  akiU  are  emidojed  to  navigate 
bar.  Huildana  do  not  come  within  that  deacriptloD.  Trainer  v.  The  Superior, 
Oili^,  614.  The  lerTice  mnit  be  cflKntlallj  maritime;  labor  on  board  a  fnelor 
coal  boat  !■  not  of  that  deacription.  Thickery  ■>.  The  Farmer,  lb.  GS4.  The  aervlce 
■unit  concern  traniactloni  and  proceeding*  relative  to  commaroe  aod  navigatloa, 
and  to  daroagea  and  injnriea  upon  the  tea.  Nor  haa  the  admiralty  any  jorladicllon 
fa)  malten  of  account  between  part  ownen.  The  Steamboat  Orleana  v.  Fhtsbaa 
11  Fclara,  176.  It  ii  limited  in  mattera  of  contract  to  thoae  which  are  aarilimt.  lb. 
Thna,  in  the  caae  of  The  Thomaa  Jefferton,  10  Wheaton,  428,  It  waa  held  that  the 
admiralty  had  no  jnriadlcUoD  over  contracta  for  the  hire  of  teamen,  nnlen  the  aer- 
vice  waa  aubaUntlally  performed  upon  the  aea,  or  upon  watera  vithin  the  ebb  and 
flow  of  the  tide.  Suite  for  leamen't  wage*  on  a  voyage  from  a  place  in  Kentucky, 
np  the  river  Mlsnouri  and  back  again,  were,  therefore,  not  of  admiralty  and  maritime 
Jnrladlction.  Bnl  state  courta  nnder  atata  law*  have  jmisdiclion  in  rnii  in  caaei  of 
•nppliet  and  repairs  to  boata  or  reawla  on  river  navigation  in  the  interior,  ai  well  aa 
nnder  contracta  for  the  carriage  of  penon*  or  property  upon  navigable  river  watera. 
StatnlM  of  Hiwouri,  1836,  p.  102.  The  district  courta,  ai  initance  courta  of  admi- 
ralty, have  oognixance  at  all  daioM  tor  aalvage  In  caaea  of  ahipwreck,  and  of  veuela 
derelict  ataea.  Tliia  la  well  aetiM  by  tbe  American  caaea-  See  Conkling'a  Treatiie, 
2d  ed.  160. 

1  AtOe,  800,  o.  1. 
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opon  tide  watera.    They  may  proceed  t«  rem  and  in  penonam; 

.  bat  the  proceeding  in  rem  is  only  maint^nable  by  material-mea 

when  there  is  a  specific  lien,  or  for  vagea  or  for  repairs  made,  ot 

uecesaaries  furnished  to  a  foreign  ship,  or  to  a  ship  in  the  poite 

of  the  state  to  which  she  does  not  belong.  ((2)  The  admi- 
*  380    ralty  jurisdictioa  is  essential  *  in  all  such  cases,  for  the 

process  of  a  court  of  common  lav  cannot  directly  reach 
the  thing  in  tpecie.  It  the  law  raises  a  lien  for  a  maritime  aev 
Tice,  a  court  of  admiralty  has  power  to  cany  it  into  e£Eect  (a)  * 
The  act  of  Congress  of  July  20,  1790,  relative  to  seamen,  see.  6, 
has  given  a  specific  and  summary  relief  for  seamen  in  the  recoTery 
of  wages,  by  authorizing  the  district  judge,  or,  in  his  absence, 
a  magistrate,  to  summon  the  master  before  him,  and  to  attach 
the  vessel  as  security  for  the  wages.  (() 

(d)  The  Hope,  8  C.Rob.  216;  TbeTreUwnej.S  C.  Bob.2ie.iK>te;  The  Gmenl 
Smith,  4  Wheaton,  438 ;  The  JemwUem,  2  QalL  846 ;  The  Robwt  Fnlton,  1  Paine,  630; 
Drinkwftter  b.  Brig  Spsnui,  Wu>a,  149 ;  Sbeppard  ».  Tkjtor,  6  Peten,  676 ;  8(017,  ^t 
in  the  cue  of  the  Brig  Neitor,  1  Sumner,  74 ;  ConVling't  Trektiw,  2d  ed.  166 ;  The 
Bchooner  Marion,  1  Stor^,  68-  See  tlao  mfra,  iil.  167-170.  U  materUli  for  a  Teetel 
be  f  nmiihed  in  a  home  port,  and  a  note  of  hand  giTen  by  tbe  owner,  a  libel  in  tb« 
admiralty  in  penanam  will  not  He.  Ramiay  n.  Allegre,  12  Wbeaton,  611.  Id  tlili  laat 
ca»e  tbe  extent  of  admirally  JorUdictloo  «  ptmnam  was  much  diseuwed  and  qne» 
tloned  by  Mr.  JniUce  Johiuon.  But  in  Willard  d.  Dorr,  3  HaMn,  98,  and  in  Han- 
mond  D.  EeMS  F.  &  M.  Ins.  Co.,  4  Mason,  196,  Mr.  Jaitice  Story  conaidraed  it  to  ba 
aettled  jurisdiction  of  the  admlialty,  that  tlie  matter  conld  sue  there  m  penoitirm  lot 
hii  wage*,  and  the  leamen  in  nan  ai  well  ai  in  penowim  for  their  wagei.  Ibii  appean 
to  be  a  wcU-eitabliBhed  diidnction. 

(a)  Fhilllps  V.  Scatlergood,  Oilpin,  I.  No  prior  leplerin  or  attachmeot  of  tht 
property  under  an;  itaie  court  proceH  can  control  the  paramount  juriidicdMiof  tlia 
admiralty  in  rem,  for  freight  or  leamen'i  wagea,  or  on  a  bottomi}'  bond.  Certain 
Logs  of  Mahogany,  2  Sumner,  689.  A  penon  hired  for  terrice  at  onecd  the  crew  oil 
board  of  a  canal-boat,  under  a  coaating  licenie.  In  the  coal  trade  bom  tbe  tide  waten 
of  tbe  riier  Delaware,  through  the  Raritan  Canal,  to  the  tide  waten  In  the  harbor  of 
New  York,  performi  lerrice  of  a  maritime  character,  and  hat  a  lien  on  die  Teeeel  for 
hit  wage^  and  may  proceed  in  rem  for  the  tame.  Welxer  n.  Coal  Boat  D.  C.  8aliabai7, 
B.  C.  U.  S.  New  York,  NoTember,  1844. 

(h)  See  iiL  t6»-171,  at  to  the  lien  of  material-men.  lb.,  aa  to  tbe  remedy  for  ee* 
tnen'i  wagei.  Haterial-men  and  workmen,  having  lient  on  veitelt  mder  ilatt  lawt, 
may  enforce  them  in  the  Dittrict  Conrt  at  well  at  in  a  ilate  court,  at  th«r  election,  aa 
the  jurisdiction  it  In  that  cate  concurrent.  Davit  t>.  A  New  Brig,  Gil{un,  473.  In 
the  case  of  Heyer  v.  The  Schooner  Ware,  In  tlie  Dittrict  Court  of  the  Southern  Di*. 
Uict  of  New  York,  2  Fafaie,  131,  tiie  piaintifft,  at  branch  or  depu^  pilott,  libelled  (he 
Teitel  for  ealvage,  in  relieving  \sier  in  dittrett  within  the  harbor  of  New  York,  and 
•atvage  wat  allowed.  On  appeal  to  the  Circuit  Court  of  tbe  United  Statea  for  the 
Southern  Dittrict  of  New  York,  the  decree  wat  reverted,  (a  tbe  gronnd  that  the  act 

1  AMt,  869,  n.  1. 
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We  have  now  finished  a  general  snrvey  of  the  admiralty  juris- 
diction of  the  district  conrts  in  civil  and  criminal  cases,  and  both 
88  an  instance  and  a  prize  court.  It  would  not  be  consistent 
with  the  {Jan  of  these  elementary  disquisitions  to  give  a  detuled 
sketch  of  the  course  of  proceeding,  and  of  the  peculiar  practice 
ia  the  admiralty  courts.  The  proceedings  are  according  to  the 
course  of  the  civil  law,  and  are  remarkable  for  their  compre- 
hensive brevity,  celerity,  and  simplicity.  Nothing  can  be  more 
nnlifce,  in  its  process,  pleadings,  proof,  taial,  and  remedy,  than 
the  practice  of  the  courts  of  admiralty  and  of  the  oourta  of  com- 
moD  law.  (c) 

5.  Clvtt  Xnilidlatlon  ot  th*  Dlstrtot  Covta.  —  *  The  juriS'  *  381 
diction  of  the  Diatriot  Court,  when  proceeding  as  a  court 

of  Consivu  of  Aognit  T,  1786,  c  0,  h^d  adopted  the  pilotage  lawi  ot  the  itatet 
re*pectiTel7,  t«mpoT«rit7,  and  had  not  ^ce  Interfered,  and  that  the  remedy  for  the 
pilota  wai  In  the  etale  coorta,  and  that  the  Diitrfct  Court  had  no  jnrUdidion  in  the 
caie  of  pilotage  ariaing  within  the  vaters  of  the  itatea,  until  Congren  ahould  gire  it, 
aa  they  had  the  right  to  do.    See  I'n/ra,  liL  176,  note. 

(e)  The  act  ot  Coagreu  of  Ma;  8,  1T6S,  c  36,  aee.  3,  declared  that  the  form  of 
writ*,  ezecntloM,  and  other  proceuea,  except  their  itjle,  in  aiiltB  of  admiralty  and  maii- 
time  jurlidiction,  ihoDld  be  according  to  tlie  princlplei,  ratei,  and  niagea  which  belong 
to  coarta  of  admiralty,  aa  contradijtlnguiilied  from  conrta  of  common  law,  lohject  to 
alteratioDi  and  addicioni  by  the  aaid  conrti,  and  to  regnlatioiu  to  be  prescribed  by 
ttte  Soprcme  Court.  Sot  a  knowledge  of  the  ttdmlnlty  practice,  I  would  refer  the 
•tDdent  to  Clerke'i  Practice  of  the  Court  of  Admiralty  tn  England,  which  l«  a  work 
of  undoubted  credit ;  and  lo  1609  a  new  edition  wai  published  ia  thia  country  by  Mr. 
Ball,  with  an  appmdiz  of  precedence.  I  would  also  refer  him  to  the  2d  volune  of 
Srown's  Ciril  and  Admiralty  Law,  and  to  the  appendix  to  the  1>t  and  2d  Tolumei 
of  Mr.  Wheaton'i  Reporti,  where  he  will  And  the  practice  of  the  initance  and  price 
conrta  digested  and  aammarily  explained.  Sea  alio  the  Treatiie  of  Mr.  Dunlap,  on 
Admiralty  Practice.  He  was  formerly  attorney  of  the  United  State*  for  Maiaachn- 
•ett* ;  and  hii  work  fa  pronounced,  by  the  moat  competent  Judges,  to  be  learned, 
ucnrate,  and  well-dlgeated.  See  also  the  case  of  Lane  r.  Towusend,  in  the  District 
Court  of  Maine,  tn  1836,  Wsre,28T,  in  which  the  learned  Judge  deflnes  the  nature  and 
effect  of  stipulations  In  the  admiralty.  That  case  contains  a  learned  examination  of 
the  mode  of  commencing  a  luit,  and  of  the  pmtorian  stipulations  required  of  the 
defendant  in  tlie  Boman  law,  and  it  satisfactorily  ihowa  great  inaccuracy  in  Brown's 
Tlew  of  the  sabjecta  of  the  stipolatlont,  cautions,  or  securities  required  in  the  pn^reaa 
of  the  suit  by  the  practice  of  the  Boman  forum.  In  the  case  also  of  Hatson  iK  Jor- 
dan, Ware,  886,  S95,  the  admiralty  practice,  as  derived  from  the  Boman  law  and  the 
cItII  law  marts,  is  discnssed  with  the  costoraary  learning  and  ability  of  the  distin- 
pdahed  judge.  So  also  the  practice  on  the  Joinder  of  different  actions  of  different 
natnrea  in  one  libel,  ib.  427.  See,  In  8  N.  T,  Legal  Obserrer,  3G7,  and  hi  the  Law 
Beporter  for  March,  1840,  the  rales  of  practice  in  the  court*  of  the  United  States,  in 
cansea  of  admiralty  and  maritime  jurisdiction  on  tlie  instance  aide  of  the  cotvt,  estab- 
lished in  pnrsnaoce  of  the  act  of  Congress  of  23d  August,  1842,  c.  188. 
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of  common  lav,  eztenda  to  all  minor  crimes  and  offences  cog- 
nizable  under  the  authority  of  the  United  States,  and  which  are 
not  strictly  of  admiralty  cognizance ;  and  to  all  seizures  on  land, 
and  on  waters  not  navigable  from  the  sea ;  and  to  all  suits  for 
penalties  and  forfeitures  there  incurred  ;  and  to  all  suits  by  aliens, 
for  torte  done  in  violatioo  of  the  law  of  nations,  or  of  a  treaty ; 
and  to  suits  against  consuls  and  vice-consuls ;  and  to  all  suite  at 
common  law,  where  the  United  States  sue,  and  the  matter  in 
dispute  amounts  to  one  hundred  dollars,  (a)  It  has  jurisdiction, 
likewise,  of  proceedings  to  repeal  patents  obtained  surreptitiously, 
or  upon  false  auggestions.  This  was  given  by  the  act  of  Congress 
of  February  21, 1793,  chap,  ii.,  and  it  is  a  jurisdiction  that  leads 
frequently  to  the  most  intricate,  nice,  and  perplexed  investi- 
gationa,  respecting  the  originality  of  inventions  and  improve- 
mente  in  complicated  machinery.  (&)  It  was  made  a  question 
in  the  District  Conrt  of  New  York,  in  the  case  Ex  parte  Wood, 
whether  the  process  to  be  awarded  to  repeal  the  patent  was  not 
in  the  nature  of  a  i«Ve  faciat  at  common  law,  upon  which  issue 
of  fact  might  be  taken  and  tried  by  a  jury.  The  district  judge 
decided,  that  the  proceeding  was  summaiy,  upon  a  rule  to  show 
cause,  and  that  no  process  of  acire  faciat  was  afterwards  ad- 
missible. But  upon  appeal  to  the  Supreme  Court  of  the  United 
States,  (e)  the  decree  of  the  District  Court  was  reversed,  and  the 
District  Court  was  directed  by  mandamus  to  enter  upon  record 
the  proceedings  in  the  cause  antecedent  to  the  granting  of  the 
rule  to  show  cause  why  process  should  not  issue  to  repeal  the 
patent.  The  District  Court  was  further  directed  to  award  pro- 
cess, in  the  nature  of  a  tare  faciaty  to  the  patentee,  to  show 
cause  why  the  patent  should  not  be  repealed ;  and  upon 

*  382     the  return  *  of  the  process,  the  court  was  to  proceed  to  try 

the  cause  upon  the  pleadings  of  the  parties,  and  the  issue 
of  law  or  fact  joined  thereon,  as  the  case  might  be ;  and  that  if 
the  issue  be  an  issue  of  fact,  the  trial  thereof  was  to  be  by  jury, 
according  to  the  course  of  the  common  law. 

This  was  a  juBt  and  liberal  decision  of  the  Supreme  Court ;  and 
it  was  observed,  in  the  opinion  which  was  pronounced,  that  it 
was  not  lightly  to  be  presumed  that  Congress,  in  this  class  tA 
patent  cases,  placed  peculiarly  within  their  patronage  and  pro- 

(o)  Judiciary  Act  of  September,  1789,  iec  9. 

(h)  8«e  Tol.  li.  868.  (e)  9  Wbeaton,  008. 
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tectioa,  involving  some  of  the  dearest  and  most  valuable  rights 
vrhioh  society  acknowledges,  and  the  Conetitution  itself  meant 
to  &Tor,  would  institute  a  new  and  summary  process,  which 
should  finally  adjudge  upon  those  rights  without  a  trial  by  jury, 
without  a  right  of  appeal,  and  without  any  of  those  guards  with 
which,  in  equity  suits,  it  has  fenced  round  the  general  adminis- 
tration of  justice.  The  Supreme  Court  tlien  went  into  an  ana- 
lytical examination  of  the  10th  section  of  the  act  of  1793,  on 
which  the  clum  of  summary  jurisdiction  rested,  and  vindicated 
the  construction  which  they  assumed  in  opposition  to  that  taken 
by  the  District  Court. 

The  jurisdiction  of  the  judges  of  the  district  courts,  in  cases 
of  bankruptcy,  has  presented  for  coDaid,eration  some  important 
questions  on  the  point  of  jurisdiction.  We  have  no  bankrupt 
system  in  existence  under  the  government  of  the  United  States ; 
bat  there  may  be  some  lingering  traces  of  buelness  yet  arising 
and  undetermined,  under  the  Bankrupt  Act  of  the  year  1800, 
Bnd  many  questions  may  be  expected  to  arise  under  the  Bank- 
rupt Act  of  1841,  which  has  been  recently  repealed,  (a)  In  the 
case  of  Comfort  Sandi,  (6)  in  the  District  Court  of  New  York,  it 
was  observed  that  in  England  the  sole  power  of  directing  the 
execution,  and  controlling  the  administration  of  the  bank- 
mpt  system  in  all  its  departmente  *  and  'in  every  stage  of  *  88S 
the  proceeding,  readed  in  the  lord  chancellor. 

This  jurisdiction  of  the  English  chancellor  is  not  in  the  court 
of  chancery,  but  in  the  individual  who  holds  the  great  seal ;  and 
it  is  exercised  summarily  upon  petition,  and  hia  judgment  upon 
the  petition  is  without  appeal,  unless  the  chancellor,  in  his  dis- 
cretion, allows  a  bill  to  be  filed,  in  order  to  found  an  appeal 
tiiereon.  The  judge  then  proceeded  to  examine  the  several  pro- 
visions of  the  Bankrupt  Act  of  the  United  States  of  1800,  in 
order  to  show,  that,  upon  the  principles  of  construction  adopted 
in  England,  the  district  judge  bad  the  same  jurisdiction  in  cases 
of  bankruptcy  as  is  exercised  by  the  lord  chancellor.  The  same 
coarse  of  reasoning  which  sustains  the  jurisdiction  of  the  one 
would  confer  that  of  the  other.  He  insisted  that  the  jurisdiction 
was  given,  not  to  the  District  Court,  but  to  the  individual  who 
happeaed  to  hold  the  office  of  district  judge,  and  that,  conse- 

(a)  See  infra,  iL  891. 
(fri  United  Sutea  Iaw  Jonmal,  1. 1& 
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quently,  sll  his  decisions  in  bankruptcy  were  without  appeal,  for 
appeaU  lie  only  tmta  the  decrees  of  the  District  Court.  But  that 
extraordinary  doctrine  has  since  been  oveiruled  ;  and  it  has  been 
held  (a)  that  the  circuit  courta  of  the  United  States  had  jurisdic- 
tion of  matters  arising  under  the  bankrupt  lav,  and  the  ilidtriot 
courts  had  not  exclusive  jurisdiction  over  the  entire  execution  of 
such  laws.  Thej  could  not  remove  the  assignees,  nor  compel 
them  to  account.  An  appeal  laj  in  proceedings  under  the  Bank- 
rupt Act  from  the  district  to  the  circuit  courta,  and  the  state 
courts  had  a  concurrent  jurisdiction  inmatteisof  account  between 
the  bankrupt  and  his  creditors,  and  which  has  been  freely  and 
extensively  exercised.  (() 

6.  Territorial  Conrta  of  tbe  Untted  Btatea.  —  With  respect  to  the 
vast  territories  belonging  to  the  United  States,  CougresB 

*  884  have  assumed  to  exercise  over  *  them  supreme  powers  of 

sovereignty.  Exclusive  and  unlimited  power  of  legisla- 
tion is  given  to  Congress  by  the  Constitution,  and  sanctioned  by 
judicial  decisiona.  (a)  Congress  was,  by  the  Constitution,  (&) 
clothed  with  authority  "  to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  such  district  (not  exceeding  ten  miles 
square)  as  might,  by  cession  of  particular  states  and  the  accept- 

(a)  Lucu  V.  Horrii,  1  Paine,  396. 

(b)  See  the  die  of  Sande  r.  CodwUe,  4  Johni.  5S6.  In  the  cue  £zparti  Chriitf, 
6  How.  2di,  it  wu  held  tbat  the  Suprtme  Cmit  had  no  Terltlnft  power  o*er  the  decreed 
of  the  DUtrict  Court  sitting  in  bankruplcif,  under  the  act  uf  IS41 ;  but  it  had  orer  pro- 
ceedings SB  a  court  of  admiralty  and  maritime  juriidicUoD.  The  Dlitrict  Coart,  wlm 
iitting  in  bankruptcy,  hai  plenary  power  otgi  lien*  and  mortgage*  on  the  bankrupt'! 
property,  and  «ummarily  to  dedde  on  their  validity  aitd  extent,  and  may  opente 
vpon  tlie  partiea  in  the  state  courts  by  injnnction,  and  in  that  way  control  the  pro- 
ceeding* in  the  state  courts,  a,  o.  But  in  the  case  of  Peck  v.  Jennen,  Sup-  Court  of 
New  Batnps}iire,  Jnly,  184fi  [IS  N.  U.  616],  It  wa«  adjudged  that  the  Bankrupt  Act 
of  1611  neither  limited  nor  enlarged  the  Joriadictlon  of  tbeitate  courts,  and  that  cred- 
itor* of  a  bankropt  may  punoc  their  remediei  In  the  state  conrli,  notwithstanding 
their  claims  are  debts  capable  of  being  asserted  under  the  bankruptcy,  and  that  mort- 
gage* and  liens  saTed  by  the  Bankrupt  Act  may  be  enforced  In  the  state  courts,  and 
that  the  district  courts  cannot  Interfere  wither  control  the  exerdse  of  IL  Seen^nv, 
247.  and  i„fia,  411.  On  the  other  hand,  in  Lewi*  r.  Pitk,  6  Rob.  (La.|.  159,  it  was 
held  that  a  decree  of  bankruptcy,  under  the  act  oi  ISll,  devested  all  Jurisdiction  in 
the  state  coatts,  and  they  had  no  authority  to  decide  qaestions  iuTolvlng  the  adjost- 
ment  of  privilege*  and  liens  among  the  creditors  of  tlie  bankrupt,  or  the  distribntioa 
of  the  funds  of  the  estate.  All  the  estate  of  the  bankrupt  is,  by  the  decree  of  bank- 
ruptcy, iptojiieto  tested  in  the  assignee. 

(a)  Const,  art  4,  sec.  8 ;  Ametlc«a  Ins.  Co.  t.  Canter,  1  Peters,  SU.  See  also 
sipni,  268. 

(»)  An.  1,  see.  6, 17. 
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ance  o£  CongresB,  beooni«  the  seat  of  govenuaeDt  of  the  United 
States."  The  Diatriot  of  Columbia  was  created  for  that  purpose, 
under  cessions  &om  the  states  of  Maryland  and  Virginia.  The 
territorial  juriedictiou  of  that  district,  known  as  the  District  of 
Columbia,  and  which  embraces  the  city  of  Washington,  and 
throws  its  ninnicipal  protection  OTer  all  the  officers  and  ageats  of 
the  government  of  the  United  States,  is  extremely  important,  (c) 
The  general  sovereignty  existing  in  the  goremment  of  the 
United  States  over  its  territories  u  founded  on  the  ConstitutioQ, 
which  declared  (d)  that  Congress  '*  should  have  power  to  dispose 
of  and  make  all  needful  rules  and  regulations  respecting  the  tei^ 
ritories,  or  other  property  belonging  to  the  United  States."  (e) 

{<)  The  powen  of  the  judkiuy  of  the  DiBtrict  of  Colmnbim  were  iMj  dlacoited 
Mid  declared  by  Ch.  J.  Crouch,  in  the  Circuit  Court  of  that  disbrict,  aa  the  6(h  of 
June,  1887,  in  the  case  of  the  United  Sutea,  ac  nlat.  Stokea,  Stocktou,  and  Hoore  v. 
AuofKendall,  FoalniBiteT^eiienl  of  the  United  State*,  [6CraDch,C.C.  168.]  ItirM 
decided  that  the  coart  had  authority  to  iuue  a  mamiainiu  to  compel  the  defeodanl;  to 
credit  the  relaton  with  tbe  amouot  of  an  award  made  by  the  Solicitor  of  the  Trcaaury 
Id  their  favor,  under  an  act  of  CongteM  of  July  2,  1886.  The  defendant  liad  refuied 
to  appear  nnder  a  citation  in  that  cauie,  sod  claimed  exemption  from  all  penonal 
rHpontibilitj,  at  one  o(  the  head*  of  the  departmenti,  to  the  JurlBdiction  of  the  cdiiH. 
The  Chief  Joatice  held  that  the  Circuit  Court  of  tbe  diitrict  had  all  the  jurisdiction 
that  any  circuit  court  of  the  Unlt«d  States  could  have,  under  tbe  acts  of  Congrew  of 
18th  February,  1801,  aec  II,  »nd  of  the  27tb  February,  1801,  [c  15,]  aec.  5,  and  it  had 
more,  —  It  wa«  inferior  only  to  the  Supreme  Court.  It  had  power  to  call  before  it 
any  person  found  in  tbe  dietrict,  from  tbe  highest  to  the  lowest.  No  officer  of  gov- 
emment  In  the  dietrict  was  too  high  to  be  reached  by  tlie  process  of  tlie  court.  The 
defendant  In  tbe  case  could  not  shelter  himself  luder  the  authority  or  command  of 
the  President.  There  is  no  law  establishing  a  relation  between  the  FostmasteT>Gen- 
enl  and  tbe  President,  or  any  authority  lu  the  latter  to  prescribe  bis  duties,  or  control 
hlin  in  the  exercise  of  his  official  functions.  Ttie  Postraaater,  in  the  exercise  of  his 
offlcial  datiea,  is  as  independent  of  the  President  as  the  Pre«ident  is  of  hlin.  If  the 
FresideBt  has  any  power  to  control  him,  it  is  only  throngh  tbe  fear  of  removal ;  and 
no  act  done  under  such  a  control  would  be  jusli&ed.  Tliis  decision  was  affirmed  on 
appeal  to  the  Supreme  Court  of  the  United  States,  In  January  term,  1838.  Kendall 
V.  The  United  SUte*,  12  Peters,  624. 

(<f)  Art,  t,  sec.  3. 

(<)  It  was  held,  in  the  case  of  The  Canal  Company  e.  Railroad  Company,  4  Oill  A 
Johns.  1,  by  the  Court  of  Appeals  In  Maryland,  that  Congress  acted  in  tbe  goTcmment 
of  the  District  of  Columbia  and  other  districts,  not  at  a  local  legislatnre,  but  at  the 
legiaUture  of  the  Union  ;  and  In  the  case  of  The  State  r.  New  Orleans  H.  Company, 
11  Martin,  38, 809,  it  was  beld  that  the  legiilatureof  the  Orleant  teriiory  could  grant  a 
charter  binding  on  tbe  future  State  of  Louisiana.  So,ln  the  eateof  Williams  f.  The 
Bank  of  Michigan,  7  Wend.  689,  the  Hew  York  Court  of  Errors  adjudged  that  the 
power  to  Incorporata  a  bank  was  within  the  scope  of  tbe  general  powers  of  lonitorial 
lei^IatloD,  conferred  upon  the  Michigan  territory  by  tbe  act  of  Conpess  of  Januat; 
11, 180S.    Hie  government  of  the  United  States,  which  can  UwfuUy  ac^nlra  terri- 
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In  the  territories  northwest  of  the  river  Ohio,  and  as  separate 
territories  were  succeasiTely  formed,  Congress  adopted  and  applied 
the  principles  of  the  ordinance  of  the  confederation  Congress  of 
the  date  of  the  18th  of  July,  1787.  That  ordinasoe  was  firamed 
upon  sound  and  enlightened  maxims  of  oivil  jurisprudence.  The 
organized  territories  belonging  to  the  United  States,  and  gov- 
erned under  the  superintendence  of  Congress,  at  present  consists 
of  the  territoiy  of  Columbia.  The  territories  of  Michigan  and 
Arkansas  were  admitted  into  the  Union  as  states,  and  upon  an 
equality  with  the  other  states,  by  acts  of  Congress  of  June  15, 
1886,  and  January  26,  1837 ;  and  the  territories  of  Iowa  and 
Florida  were  admitted  into  the  Union  as  states,  and  upon  an 
equality  with  the  other  states,  by  acts  of  Congress  of  March  8, 

tor;  by  conqoetl  or  treatj,  miut,  as  tn  ineriuble  conaeqneoce,  poMes*  the  power  to 
goTern  it.  The  teTritorle«  matt  be  nnder  the  dominion  and  Juriidiction  of  the  TJiiion, 
or  be  without  utj  gorernraeDti  for  tbe  lerritoiiet  do  not,  when  acquired,  becotoe 
entitled  to  lelf-BOTemnieiit,  and  thej  are  not  inbject  to  the  juilidictiaii  of  any  itate. 
^ey  fall  under  the  power  given  to  Congrew  hy  the  Cooititntioa.  Thli  wai  tbe 
doctrine  and  deciilon  of  the  Supreme  Court  \a  the  case  of  the  American  Ids.  Com- 
panj  B.  Canter,  1  Peters,  Gil ;  and  see  aUo  3  Story'i  Comm.  103-108,  686.  Id  a 
case  snhmitted  to  the  Snpreroe  Jadicial  Conrt  of  Massachusetts  in  IMl  (1  Met.  680), 
it  was  held  that  in  places  ceded  to  the  United  Slates  for  nary  yards,  arsenals,  Ac, 
aod  where  there  is  no  other  reeenatlon  of  Jurisdiction  to  tbe  state  than  that  of  a 
right  to  serre  ciTll  and  criminal  procees  on  sach  lands,  the  persons  residing  there 
were  not  entitled  to  the  lieneflt  of  the  common  schools  of  the  town,  nor  liable  to  any 
tax  Hsseisments,  nor  acqaired  any  town  settlement  by  a  residence  therein,  nor  any 
elective  franchise,  as  inhabitants  of  the  town.^ 

1 .  [In  respect  to  the  district  containing  Constitution  was  adopted,  and  that  It  did 

the  site  of  the  national  goTemment,  the  not  apply  to  future  territory  acquired  by 

grant  of  power  to  Congms  i>  "  to  exercise  treaty  or  conquest  from  foreign  nations. 

exdosiTe  legislation  in  atl  cases."     In  They  were  also  of  opinion  that  the  power 

respect  to  the  territories,  the  grant  is  "  to  of  Congress  orer  inch  future  territorial 

make  all  needful  rules  and  regulations  acquisitions  was  not  unlimited,  tliat  the 

concerning  the  territory  and  other  property  citizens  of  the  states  migrating  to  a  terri- 

belonging  to  the  Cnited  States."    The  tory  were  not  to  he  regarded  as  colonists 

nature  of,  and  the  limitations  upon,  the  subject  to  absolute  power  in  Congress, 

sorereignty  of  the  Union  over  the  terri-  but  as  citizens  of  the  United  State*,  with 

toriei  and  the  people  thereof  hare  become  all  the  rights  of  citizenship  goannteed  bj 

the  subjects  of  angry  and  dangerous  po-  the  ConatitutiOD,  and  that  no  legislation 

llticai  discussion.    In  the  celebrated  case  was  constitution  si  which   attempted  to 

of  Dred  Scott,  19  How.  398,  a  majority  of  deprive  a  citizen  of  his  property  on  his 

the  Judges  of  the  Supreme  Court  were  of  becoming  a  resident  of  a  territory.    The 

opinion  that  the  last-mentioned  clause  of  question  arose  under  an  act  of  Congress 

the  Constitntion  applies  only  to  territory  prohibiting  slavery  in   the  territory   of 

within  the  orighial  states  at  the  time  the  Upper  Louisiana,  acquired  from  Franco.] 
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1845,  c.  48,  wd  of  December  28, 1846,  o.  1 ;  and  the  territory 
of  Wisconsia  was  admitted  into  the  Union,  od  like  equality,  by 
acts  of  Congreas  of  August  6,  1846,  o.  89,  and  March  8,  1847, 
0.  68 ;  and  the  republio  of  Texas,  by  a  joint  resolution  of  Con- 
gress of  March  1, 1845,  and  of  December  29,  1845.> 

*  It  would  seem,  from  these  variouB  oongressional  reg-  *  886 
Illations  of  the  territories  belonging  to  the  United  States, 

that  Congress  hsve  supreme  power  in  the  government  of  them, 
depending  on  the  exercise  of  their  sound  discretion.  That  dis- 
cretion has  hitherto  been  exercised  in  wisdom  and  good  iaith, 
and  with  an  anxions  regard  for  the  security  of  the  rights  and 
privileges  of  the  inhabitants,  as  defined  and  declared  in  the  ordi- 
nance of  July,  1787,  and  in  the  Constitution  of  the  United 
States.  "All  admit,"  said  Chief  Justice  Marshall,  (a)  "the 
constitutionality  of  a  territorial  government."  But  neither  the 
District  of  Columbia,  nor  a  territory,  is  a  itate,  within  the  mean- 
ing of  the  Constitution,  or  entitled  to  claim  the  privileges  secured 
to  the  members  of  the  Union.  This  has  been  so  adjudged  by 
the  Supreme  Court.  (J)y^  Nor  will  a  writ  of  error  or  appeal  lie 
from  a  territorial  court  to  the  Supreme  Court,  unless  there  be  a 
special  statute  provision  for  the  purpose.  (<;)  If,  therefore,  the 
government  of  the  United  States  should  cany  into  execution  the 
project  of  colonizing  the  great  valley  of  the  Columbia  or  Oregon 
River,  to  the  west  of  the  Rocky  Mountains,  it  would 
afford  a  *  subject  of  grave  consideration,  what  would  be  *  S86 
the  future  civU  and  political  destiny  of  that  country.  It 
would  be  a  long  time  before  it  would  be  populous  enough  to  be 
created  into  one  or  more  independent  states ;  and  in  the  mean 
time,  upon  the  doctrine  taught  by  the  acts  of  Congress,  and 
even  by  the  judicial  decisions  of  the  Supreme  Court,  the  colonists 

(a)  4  Wbeftton,  430. 

{b)  Hepburn  v.  ElUcy,  2  CrMicb,  445;  Corpontloii  of  H««  Orktii*  ■>.  WIntM, 
1  WbMtOD,  ei ;  [an/a,  896,  n.  I.| 

(e)  Clarke  ».  Buadone,  1  Cranch,  213 ;  United  Sbttei  v.  Man,  8  id.  ISO. 

*  BUlM  (tnce  ftdmitUd  are  Califonlk,  1801 ;  Wett  VirgiDla,  b^r  act  of  Dec.  81, 
bj  Mt  of  Sept.  e,  ISeO ;  Hinooota,  by  1862 ;  Nevada,  bj  act  of  Hand)  31, 1864 ; 
act  of  Har  11,  1868 ;  Orexon,  by  act  of    Nebraaka,  by  act  of  Feb.  0, 1867. 

Feb.  14, 1SS9 ;  Eanaat,  by  act  of  Jan.  29, 


y>  At  to  tbe  Joriadlcdoa  of  tenitwial  conrti  In  ■dralral^  ea«M,  tee  The  City  of 
101  U.  S.  4G8. 
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woaM  be  in  a  state  of  the  moat  complete  subordinatioti,  and  as 
dependent  upon  the  will  of  Congress  as  the  people  of  thia  countiy 
would  have  been  upon  the  king  and  parliament  of  Great  Britain, 
if  they  could  have  eastained  their  claim  to  bind  ob  in  all  casea 
whateoever.  Such  a  etate  of  absolute  sovereign^  on  the  one 
hand,  and  of  absolute  dependence  on  the  otJier,  ia  not  congenial 
with  the  &ee  and  independent  spirit  of  out  native  institutionB ; 
and  the  establishment  of  distant  territorial  governments,  ruled 
according  to  will  and  pleasure,  would  have  a  very  natnral  ten- 
dency, as  all  proconsular  governments  have  had,  to  abuse  and 
oppression,  (a) 

(a)  Cicero,  in  his  Ontion  lor  the  Hanilian  Law,  c  II,  desctibet,  bi  ^wing«rf«s, 
the  opprenkiiu  and  Bboiet  committed  bj  Boman  m*gi(trKtei,  exercialng  ctTil  tad 
mUibirj  powec  in  the  dtitont  pro*iiioei. 
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LECTURE    XVin. 

OF  THB  COMCtTBBENT  JTtBISDICnON  OF  THB  BTiTE  OOVEBNinSKTS. 

The  question,  how  far  the  state  goTemmeats  hare  concurrent 
povers,  either  legislatire  or  judicial,  over  casee  within  the  juris- 
diction of  the  govemmeat  of  the  United  States,  has  been  much 
discussed.  It  will  be  my  endeavor,  in  the  course  of  the  present 
lecture,  to  ascertiuD  the  just  doctrine  and  settled  dietiQctions 
applicable  to  this  great  and  important  constitutional  subject. 

1.  Of  Conoturvnt  Powsn  <a  LagUlatlon.  —  It  was  observed  in 
the  Federalist,  (d)  that  the  state  gorernmenta  would  clearly 
retain  all  those  rights  of  sovereignty  which  they  had  before  the 
adoption  of  the  Constitution  of  the  United  States,  and  which 
were  not  by  that  Constitution  exclusively  delegated  to  the  Union. 
The  alienation  of  state  power  or  sovereignty  would  only  exist  in 
three  oases:  where  the  Constitution  in  express  terms  granted 
an  exolusive  authority  to  the  Union ;  where  it  granted  in  one 
instance  an  authority  to  the  Union,  and  in  another  prohibited 
the  states  irom  exercising  the  like  authority ;  and  where  it 
granted  an  authority  to  the  Union,  to  which  a  similar  authority 
in  the  states  would  be  absolutely  and  totally  contradictory  and 
repugnant. 

In  the  judicial  construction  given  from  time  to  time  to  the 
Constitution,  there  is  no  very  essential  variation  from  the 
*  contemporary  exposition  which  was  here  lud  down  by  *  888 
the  high  authority  of  the  Federalist.  Ju«^e  Chase,  in  the 
case  of  Catder  v.  Bvll,(^d)  declared  that  the  state  legislatures 
retained  all  the  powers  of  legiBlation  which  were  not  expressly 
taken  away  by  the  Constitution  of  the  United  States ;  and  he 
held  tJiat  no  constructive  powers  could  be  exercised  by  the 
federal  government.  Subsequent  judges  have  not  expressed 
themselves  quite  so  strongly  in  favor  of  state  rights,  and  in 

(a)  No.  Sa.  (a)  S  Dftllu,  38^ 
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TOBtrictitiD  of  the  powers  of  the  national  govenuneot.  In  J^tu^ffet 
T.  Croteniruhield,  (&)  the  Chief  Jiutica  of  the  United  States  ob- 
served, that  the  powers  of  the  states  remained,  after  the  adop> 
tioQ  of  the  Constitution,  what  thej  were  before,  except  so  far  as 
they  had  been  abridged  by  that  instrnmeut.  The  mere  grant  of 
a  power  by  Congress  did  not  imply  a  prohibition  oa  the  states 
to  exercise  the  same  power.  Thas,  Congress  are  authorized  to 
establish  uniform  laws  on  the  subject  of  bankruptcy;  but  the 
states  may  pass  bankrupt  laws,  pi-ovided  there  be  no  acts  of 
Congress  in  force  establishing  a  uniform  law  ou  that  subject,  (c) 
The  states  may  legislate  in  the  absenoe  of  ooogressional  regula- 
tions. It  is  not  ihe  mere  existence  of  the  power,  but  its  exer^ 
cise,  which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  states.  It  is  not  the  right  to  establish  these  uniform  laws, 
but  their  actual  establishment,  which  is  inconsistent  with  the  par- 
tial acts  of  the  states.  But  the  concurrent  power  of  legislation 
in  the  states  did  not  extend  to  every  case  in  which  the  exercise 
of  it  by  the  states  had  not  been  expressly  prohibited.  The  coi^ 
rect  principle  was,  that  whenever  the  terms  in  which  the 

*  389  power  was  granted  to  Congress,  or  the  nature  of  the  *  power 

required  that  it  should  be  exerted  exclusively  by  Con- 
gress, the  subject  was  as  completely  token  from  the  state  legisla- 
tures, as  if  they  had  been  expressly  forbidden  to  act  on  it.  In 
Boutton  V.  Moore,  (a)  the  same  principles  were  laid  down  by 
Judge  Washington,  in  delivering  the  opinion  of  the  court.  He 
observed,  that  the  power  of  the  state  governments  to  l^islate  on 
the  subject  of  the  state  militia,  having  existed  prior  to  the  for- 
mation of  the  Constitntioo,  and  not  being  prohibited  by  that 
instrument,  it  remained  with  the  states,  subordinate,  neverthe- 
less, to  the  paramount  power  of  the  general  government,  operat- 
ing upon  the  same  subject.  If  Cot^ess,  for  instance,  did  not 
exercise  the  power  of  providing  for  organizing,  arming,  and  disci- 
plining the  mihtia,  it  was  competent  for  the  states  to  do  it;  but 
as  Congress  had  exercised  its  constitutional  poweis  upon  tho 
subject  of  the  militia  as  fully  as  was  thought  proper,  the  power 

{b)  4  Wlieaton,  198. 

(c)  In  Ooldeit  V.  Prince,  8  Wash.  818,  Judge  Wuhlngton  h4d  prerkHutr  beld,  In 
the  drcnit  Conit  of  the  Tlniled  Sutei  for  Penujtruiik,  thst  Congren  had  the 
excIotiTe  power  to  pau  btukrupt  laws ;  but  thlt  optnion  wai  inbMqoeiitl;  cwrected, 
and  quallfled  according  to  the  doctrine  In  the  text 

(a)  6  W^eaton,  1. 
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of  legislation  otct  that  subject  bj  tbe  states  was  excluded, 
except  BO  far  aa  it  bad  beeij  permitted  by  Congress.  Tbe  doc- 
trine of  tbe  court  was,  tbat  wben  Congress  exercised  tbeir  powers 
upon  any  given  subject,  the  states  could  not  enter  upon  the  same 
ground,  and  provide  for  the  same  objecto.  The  will  of  Congress 
may  be  discovered  aa  well  by  what  they  have  not  declared,  as  by 
what  they  have  expressed.  Two  distinct  wills  cannot  at  tbe 
same  time  be  exercised,  in  relation  to  the  same  subject,  effectu- 
ally, and  at  the  same  time  be  compatible  with  each  other.  If 
they  correspond  in  every  respect,  then  the  latter  is  idle  and  in- 
operative. If  they  differ,  they  must,  in  the  nature  of  things, 
oppoee  each  other  so  &r  as  they  do  differ.  It  was,  therefore  not 
a  true  and  constitutional  doctrine,  tbat  in  oases  where  tbe  state 
goTemmenta  have  a  concurrent  power  of  legislation  with  tbe 
national  government,  they  may  legislate  upon  any  subject  on 
which  Congress  have  acted,  provided  the  two  laws  are  not  in 
tlieir  operation  contradictory  and  repugnant  to  each  other. 

*  Judge  Story,  in  the  opinion  which  he  gave  in  this  case,  *  890 
spoke  to  the  same  effect,  and  defined  with  precision  the 
boundary  line  between  the  concurrent  and  residuary  powers  of 
the  states,  and  the  exclusive  powers  of  the  Union.  A  mere  grant 
of  power  in  affirmative  terms  to  Congress  did  not  per  te  transfer 
an  exclusive  sovereignty  on  such  subjects.  The  powers  granted 
to  Congress  were  never  exclusive  of  similar  powers  existing  in 
the  states,  unless  where  the  Constitution  has  expressly  in  terms 
given  an  exclusive  power  to  Congress,  or  the  exercise  of  a  like 
power  was  prohibited  to  the  states,  or  there  was  a  direct  repug- 
nancy or  incompatibility  in  the  exercise  of  it  by  the  states. 
This  is  tbe  same  description  of  the  nature  of  the  powera  as  that 
given  by  the  Federalist.  An  example  of  the  first  class  ia  to  be 
found  in  the  exclusive  legislation  delegated  to  Congress  over 
places  purchased  for  forts,  arsenals,  be. ;  and  of  the  second  class, 
in  tbe  prohibition  of  a  state  to  coin  money,  or  emit  bills  of  oredit ; 
and  of  tbe  third  class,  in  the  power  to  establish  a  uniform  rule  of 
naturalization,  and  in  the  delegation  of  admiralty  and  maritime 
jurisdiction.  In  all  other  cases,  the  states  retain  concurrent 
authority  with  Congress,  except  where  the  laws  of  tbe  states 
and  of  the  Union  are  in  direct  and  manifest  collision  on  the  same 
subject,  and  then  those  of  tbe  Union,  being  tbe  supreme  law  of 
tbe  land,  are  of  paramount  authority,  and  the  state  laws,  so  far, 
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and  80  &r  only  as  such  incompatibility  exists,  most  neoeBEarily 
yield. 

In  the  application  of  these  general  principles  to  the  case  before 
the  court,  it  was  observed,  that  the  power  given  to  Congress  to 
provide  for  o^anizing,  arming,  and  disciplining  the  militia  was 
not  exclusive.  It  was  merely  an  affirmative  power,  and,  being 
not  incompatible  with  the  exiatence  of  a  like  power  in  the  states, 
it  might  well  leave  a  concurrent  power  in  the  latter.  But  when 
once  Congress  has  acted  on  the  subject,  and  carried  this  power 
into  effect,  its  laws  for  the  organization,  arming,  and  disciplining 
the  militia  were  supreme,  and  all  interfeiing  regulations  c^  the 
states  suspended.     A  state  may  organize  arm,  and  diaoi- 

*  891    pline  *  its  own  militia,  in  the  absence  of,  or  subordinate 

to,  the  regulations  of  Congress.  This  power  originally 
existed  in  the  states,  and  the  grant  of  it  to  Congress  was  not 
necessarily  exclusive,  nnless  a  concurrent  power  in  the  states 
would  be  repugnant  to  the  grant,  and  there  was  no  such  repug- 
nancy in  the  nature  of  the  power.  But  the  question  was,  whether 
a  state  legislature  had  any  concurrent  power  remaining  after  Con- 
gress had  provided,  in  its  discretion,  for  the  case.  The  conclusion 
was,  that  when  once  the  legislature  of  the  Union  has  exercised 
its  powers  on  a  given  subject,  the  state  power  over  that  same 
subject,  which  had  before  been  concurrent,  was,  by  that  exercise, 
prohibited ;  and  this  was  the  opiruon  of  the  courL 

These  expositions  of  the  paramount  powers  of  the  general  gov- 
ernment are  to  be  received  as  correct  and  conclusive,  for  they 
proceed  from  the  highest  authority,  and  are  exceedingly  clear 
and  lexical  in  their  deductions.  The  same  doctrines  had  been 
previously  declared  in  the  Court  of  Errors  of  New  York,  in  the 
steamboat  case  of  Livmgtton  v.  Van  Ingen,  (a)  "  Our  safe  rule 
of  oonstraction  and  action,"  as  it  was  there  observed,  (h)  "  was 
this,  that  if  any  given  power  was  originally  vested  in  this  state, 
if  it  had  not  been  exclusively  ceded  to  Congress,  or  if  the  exer- 
cise of  it  had  not  been  prohibited  to  the  states,  we  might  then  go 
on  in  the  exercise  of  the  power  until  it  came  practically  in  colli- 
sion with  the  exercise  of  some  congressional  power.  When  that 
happened  to  be  the  case,  the  state  authority  would  so  iai  be  con- 
trolled, but  it  would  still  be  good  in  those  respects  in  which  it 
did  not  contravene  the  provision  of  the  paramount  law."    A 

(a)  ejoht».(»T.  (i)  9  John*.  670. 
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similar  expositioD  of  the  concurreDt  jurisdiction  of  the  states 
vas  g^ven  by  the  Supreme  Court  of  PennB^lvania,  in  Moore  r. 
ffoutton ;  (c)  and  by  the  Chief  Justice  of  Maasachufietta,  in  BUm- 
chard  V.  Butsell.  (d) '  y* 

(<)  8  Serg.  t  Bawie,  IT*.  (d)  18  Mut.  16. 

1  GUnun  s.  Philadelphia,  8  WaU.  718. 

yi  FMafMwA  (m<f  FiJUaiA  AmaidmaiU.  tie<  ai  do  not  fall  within  tbi«  clan  tre 

—  fi7  the  fourteenth  amendmeot  to  the  excliuiTel;  ouder  lUte  protection. 
Comtitntlon,  it  U  proTided  that "  No  itata  In  Slangbter-Hotue  Ca««,  16  Wall.  86, 

■hall  naks  or  enforce  anj  lav  which  shall  it  waa  held  that  then  waa  oothlnK  bn  the 

afaridge  the  privilegea  or  Imnmiiitie*  of  amendment*  (I3th  or  14tb)  to  prevent  a 

clUxein  of  the  United  8tate> ;  dot  ihall  *t«te  from  grantiiq[  to  a  corporation  the 

toy  ttate  deprlTs  any  penon  of  life,  lib-  eicliuive  right  to  ei«ct  cattle-7aidi  and 

erty,  or  property,  wldiout  doe  procen  of  tlangfatering-honae*,  and  from  piohibit- 

law ;  nor  deny  to  any  penon  within  Iti  Ing  the  landing  or  ilanghterlng  of  cattle 

jprUdictioa  the  eqnal  protsctlaD  of  the  at  any  other  than  ipecifled  placei  which 

lawa."  were  under  the  oontrol  of  laid  corpora- 

By  the  fifteenth  amendment,  "  The  tion,  and  for  the  Qae  of  which  it  wm  enti* 

right  of  citiieni  of  the  United  State*  to  tied  to  charge  a  reaaonalilecompenaation. 
Tote  ihaU  not  be  denied  or  abridged  by  In  HUmr  r.  Bappenett,  21  WaU.  163, 

the  United  gutea,  or  by  any  itate,  on  it  wae  held  that  no  right  to  Tote  ii  giten 

account  of  race,  color,  or  previona  con-  or  guaranteed  by  the  thirteenth  or  four- 

dltlon  of  Kirltude."  teenth  amendmentt.    Hence,  that  an  ez- 

Theee  amendment*  have  been  a  nnm-  cluiion  of  female*  from  the  anffrage,  by  a 

ber  of  timet  befate  the  cosrtt,  and  in  the  atate,  wa*  not  oaconrtitationaL    See  aim 

cooitmcDon  of  tbem  the  whole  mbject  United  Bute*  a.  Bene,  iiffta. 
of    the  relatlT*  power*  of    the  United  Tberightof  jury triali«notprotected 

State*  and  of  tbe  ttate*  retpectively  ha*  by  the  fourteenth  amendment.  Walker  v. 

been  largely  diacuiied.    There  are  two  Sauvinet,  93  U.  S.  90. 
■yctemi  of  goveniment  eomUned  in  one.  It  ii  a  Titration  of    the    fourteenth 

The  «ame  penon  may  be  a  citiKn  of  both,  amendment  tor  a  state,  through  any  of 

entitled  to  the  protection  of  each,  and  it*  department*  or  agendea,  to  d[*criai- 

amenabla  to  the  law*  of  each.      Tbe  nate  in  the  ■election  of  juror*  between 

United  State*  ha*  only  the  powen  which  dttFerent   penona    on    eccotint    of  race 

have  been  delegated  to  It,  but  within  tbe  or   color.      Straoder  v.  We*t  Virginia, 

range  of  theee  powen  1*  ■Dpreoie,    The  100  U.   S.  808;    £x  jMtrta  Virginia,  ib. 

tame  act  may  be  an  offence  againtt  both  339;  ConimoDwealtb  n.  Johnton,  78  Ky. 

state  and  United  State*  law  (s.$.  paeeing  609.    But  a  colored  penon  ha*  not  any 

forged  coin).    Each  may  then  pnnl«h  for  aheolnte  right  to  hare  ereu  a  atngle  col- 

the  Infringement  of  It*  own  law*.   There  ored  jnmr  on  the  Jury  that  trie*  him, 

■  are  certain  Immnnltle*  and  privilege*  be-  provided  Mily  there  be  no  diecrimlnatlon 

longing  to  citizen*  of  the  United  SUtee,  Id  the  choice.     Virginia   t>.   Blvea,  100 

a*  *nch,  or  which  are  guaranteed  by  the  U.  6.  313. 

United  State*  Conttltntlon,  and  theee  are  The  fifteenth  amendment  give*  elmpljr 

under  tbe  protection  of  tbe  federal  gor-  tbe  right  to  exemption  from  dlecrlmln^ 

enmKDt    Such  privllegH  and  immnnl.  tlon  onacoonntof  raoe.color.orprevlaai 
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Wlien  the  ConstitntioB  of  the  United  States  was  ander  the 
consideration  of  the  state  conventione,  there  was  maeh 
*  892  *  coDcem  expreseed  on  the  subject  of  the  general  power 
of  taxation  over  all  objects  of  taxation,  vested  in  the 
national  government ;  and  it  was  supposed  that  it  would  be  in 
the  power  of  Congress,  in  its  discretion,  to  destroy  in  effect  Uie 
conourrent  power  of  tazataou  remaining  in  the  states,  and  to 
deprive  them  of  the  means  of  supplying  their  own  wants.  All 
tite  resources  of  taxation  might,  by  degrees,  become  the  subjeeta 
of  federal  monopoly.  The  states  must  support  themselves,  by 
direct  taxes,  duties,  and  excises,  and  Congress  may  lay  the  same 
burden,  at  the  same  time,  on  the  same  subject.  Suppose  the 
national  tax  should  be  as  great  as  the  article,  whether  it  be  land, 
or  distilled  spirits,  or  pleasure-carriages,  for  instance,  will  con- 
veniently and  proeperously  bear,  and  the  state  should  be  obliged 
to  lay  a  further  tax  for  its  own  necessities ;  the  doctrine^  as  I 
understand  it,  is,  that  the  claim  of  the  United  States  would  be 
preferred,  and  must  be  first  saUsfied,  because  the  laws  of  the 
United  States,  made  in  putauanoe  of  the  Constitution,  are  the 
supreme  law  of  the  land.  The  author  of  the  Federalist  (a) 
admits  that  a  state  might  lay  a  tax  on  a  particular  article,  equal 
to  what  it  would  well  bear,  but  the  United  States  would  still 
have  a  right  to  lay  a  further  tax  on  the  same  article ;  and  that  all 
collisions,  in  a  stru^le  between  the  two  governments  for  revenue, 
must  and  would  be  avoided  by  a  sense  of  matnal  forbearance. 
He  nowhere,  however,  meets  and  removes  the  difficulty,  in  the 
case  of  a  want  of  this  mutual  forbearance,  where  there  is  a  con- 

(o)  No.  32.  See  ftbo  Noa.  81,  83, 84. 
eondition  of  wrritnde,  in  the  exerdK  of  to  forbid  kII  cUu  legiilation, — inch  l«g- 
the  electiTe  fraochiae ;  and  CongTBu  hu  UUtlon  being  •  ioAtX  of  tba  "  equal  t«o- 
tM»  power  to  legislate  for  moj  piupoH  lection  of  the  bwt."  Ah  Ko«  v.  Hunan, 
berond  Oil*.  United  SUtee  v.  KeeM,  6  Saw.  562  j  ■.  o.  18  Am.  L.  Beg.  m.  •, 
92  U.  8. 214.  A*  l«  "  dneiooceaiof  law,"  6TB,  ana  note ;  Farrotfi  Chlnew  Cam,  S 
lee  Kennard  v.  Loniaiana,  92  U.  8,  480 ;  Saw.  840 ;  Jn  rs  Ah  Cbong,  ib.  4G1 ; 
H<:HUlea  v.  AnderMHi,  06  U.  8.  87 ;  SUughtei^Hoiue  Caw«,  16  Wall  SO,  72. 
Eellejr  tr.  Pltlaburgli,  104  U.  8.  78.  Comp.  SUM  v.  Ah  Cfaong,  IS  Sey.  60. 

The  hiitory  of  theie  amendineDla,  and  For  further  diKOHion  of  the  mpectiTe  . 
thur  purpoae  ai  pecaliarl;  applicable  to  righia  and  power*  of  the  Dnlted  Slatei 
the  colored  race,  li  dlscuued  In  the  fore-  and  of  the  lUtei,  lee  United  Statei  v. 
gidngcaaet.  Thej  do,howeTer,it  would  Cmtkihank,  02  D.  B.  642 ;  TenneaMO  n 
■eem,  appl7  to  othn  racet  at  weU  i  and  DbtIi,  100  U.  8. 267. 
it  haa  been  held  that  the  effect  of  themii 
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current  tax  lud  on  the  raine  subject,  which  will  not  bear  both 
taxes.  He  says  only  that  the  United  States  would  have  no  right 
to  abolish  the  state  tax.  This  is  not  contended  ;  but  would  not 
the  Uuited  States  have  a  right  to  declare  that  their  taxes  were 
liens  from  the  time  they  were  imposed ;  and  would  the;  not,  as 
of  coarse,  be  entitled  to  be  first  paid ;  and  most  not  the  state 
collector,  in  all  cases,  stand  by  and  wait  until  the  national 
*  tax  is  collected,  before  he  proceeds  to  collect  his  state  tax  *  89S 
out  of  the  exhausted  subject  ?  Upon  the  doctrine  of  the 
federal  courts,  and  upon  the  doctrine  of  the  Federalist  himself, 
this  must  be  the  case ;  and  though  the  state  l^idatnres  have  a 
concurrent  juiisdiction  in  the  case  of  taxation,  except  as  to  im- 
posts, yet,  in  effect,  though  not  in  terms,  this  cononrreDt  power 
becomes  a  subordinate  and  dependent  power.  In  every  other 
case  of  legislation,  the  concurrent  power  in  the  states  would  seem 
to  be  a  power  entirely  dependent,  and  subject  to  be  taken  away 
absolutely,  whenever  Congress  shall  cho<we  to  exercise  their 
powers  of  legislation  over  the  same  subject.  I  do  not  mean  to 
be  understood  to  quesUon  the  validity,  or  to  excite  alarm  at  the 
existence,  of  this  doctrine.  The  national  government  ought  to  be 
supreme  within  its  constitutional  limits,  for  it  is  intrusted  with 
the  paramount  interests  and  general  welfare  of  the  whole  nation. 
Our  great  and  effective  security  consists  in  the  fact,  that  the  con- 
stituents of  the  general  and  of  the  state  governments  are  one  and 
the  same  people;  and  the  powers  of  the  national  governDient 
must  always  be  exercised  with  a  due  regard  to  the  interest  and 
prosperity  of  eveiy  member  of  the  Union  ;  for  on  the  concurrence 
and  good  will  of  the  parts,  the  stability  of  the  whole  depends. 
My  object  is  to  discover  what  this  concurrent  power  of  legislation 
amounts  to,  and  what  is  its  value,  and  on  what  constitutional 
foundation  it  is  supported. 

It  was  observed  by  Mr.  Hamilton,  in  the  convention  of  New 
Tork,  in  1788,  (a)  that  if  the  United  States  and  the  state  should 
each  lay  a  tax  on  a  specific  article,  and  the  individual  should  be 
unable  to  pay  both,  the  party  who  first  levied  would  hold  the 
property.  But  this  position  must  be  received  with  some 
qu^ification.  The  United  States  have  •  declared,  by  law,  •  894 
that  they  were  entitled,  in  respect  to  their  debts,  to  priority 

(a)  Debate!  in  the  New  Tork  Conrentlon,  printed  by  Fraud*  Chlldi,  113- 
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of  pajment ;  and  when  it  was  said  that  this  clum  woald  interfeie 
.  with  the  rights  of  ^le  state  sovereigaties,  and  would  defeat  the 
measures  they  had  a  right  to  adopt,  to  secure  themselves  gainst 
deliaquencies,  the  answer  given  in  FUher  v.  Blight  (a)  is,  that 
*'  the  mischief  sn^ested,  so  &r  as  it  can  really  happen,  vras  the 
'  necessary  consequence  of  the  supremacy  of  the  laws  of  the  United 
States,  on  all  subjects  to  which  the  legislative  power  of  Congress 
extends.'*  It  would  seem,  therefore,  tiiat  the  conourrenL  power 
of  the  legislation  in  the  states  is  not  an  independent,  bat  a  sub- 
ordinate and  dependent  power,  liable,  in  many  cases,  to  be  extia- 
gniahed,  and  in  all  cases  to  be  postponed,  to  the  panuuount  or 
supreme  law  of  the  Union,  whenever  the  federal  and  the  state 
regulations  interfere  with  each  other.  (() 

(a)  2  Cnuch,  8»7. 

(ij  Mr.  Hamilton,  ax  Secretkr;  of  the  Treuniy,  in  hii  Report  in  Janoaiy,  1790, 
on  "  K  proTiiion  for  tlie  lapport  of  the  public  credit  of  tiie  United  Stktea,"  recoin- 
mended  the  u«ninptinn  of  the  itkte  debts,  on  the  gronnd,  kmong  others,  that  if  the 
alates  were  left  witli  the  duty  ind  harden  of  providing  for  the  pftymeat  of  the  itkte 
debts  contracted  during  the  Revolutionary.War  (and  which  were  then  ettimated  at 
tweotj-flTe  million*  of  dollan),  there  might  be  ■  competition  for  reeonrcee,  prodtio- 
Ing  Interfering  regnlatjont,  collljion,  and  confoiion.  Particular  brancbe*  of  indnitrj 
might  be  oppreeied  bj  an  accumuLatiOD  of  taxation  upon  them,  in  the  exerciie,  at 
the  same  time,  of  the  powen  of  tlie  Union  and  of  Cbe  statei  upon  the  same  object*, 
and  b;  different  modei.  Tbe  Secretat}',  though  fullj  and  deeply  Irapreiaed  with 
the  erobarraument  of  the  caie,  doe*  not  leem  to  qoeitioa  the  antborit]'  of  each  gOT- 
ernuient  to  lay  taxes  in  it*  discretion,  but  aasume*  the  policy  and  necessity  of  mod- 
eration and  forliearance,  when  there  should  happen  to  be  a  preoccupancy  in  the 
taxation  of  an  article.  It  ha*  become  a  settled  point,  and  I  think  it  was  a  xery  clear 
one  from  the  beginning,  that  in  tlie  conatruction  of  the  power  of  Congieai  to  laf 
and  collect  taze*,  dutlM,  impoata,  and  excises,  it  is  not  to  h«  taken  a*  an  indepeodeot 
grant  of  power,  without  any  defined  limit  or  object,  but  that  It  ii  a  power  to  be  coa- 
tidered  in  connec^lion  with  the  word*  immediately  thereafter  by  whicb  it  ii  made 
subject  to  the  quailRcation  or  limitation  of  being  exercised ^/brii«  purpose  of  "  payir^ 
the  debt*,  and  proTiding  for  the  common  defence  and  general  welfare  of  tlie  United 
State*."  The  purpose  for  which  tbe  taxe*  are  to  be  laid  is  not  of  itself  a  di*tinct, 
(ubstantlal  power,  but  a  qualification  of  the  power  of  taxation,  by  restricdng  it 
to  tho*e  great  and  specified  purposes,  though  the  application  of  it  to  those  purposes 
doe*  undoubtedly  admit,  and  necessarily  require*,  the  exercise  of  a  large  and  nnde- 
flaed  discretion.  The  progress  of  this  question,  and  the  very  weighty  opinions  upoD 
it,  are  fully  shown  and  forcibly  illustrated  in  Story,  Comm.  ii.  3ST-398;  and  eee 
particularly  Mr.  Monroe'*  Meaiage  on  the  bill  respecting  the  Cumberland  road,  May 
4, 1822,  lb.  445~466.  That  Congress  possess  the  power  to  appropriate  money  raised 
by  taxation  or  otherwise,,^  other  parpoitt,  in  their  discretion,  than  those  pointed  oat 
In  the  enumerated  power*,  i*  a  qneation  that  ha*  given  rise  to  very  able  and  acute 
discussions ;  and  the  afBrmative  side  of  t^e  queition  has  been  tuscained  and  sno- 
cestfully  Tlndlcated  by  the  practice  of  tbe  goTernment,  and  the  weighty  avthori^, 
among  other*,  of  Mr.  Hamilton  and  Mr.  Monroe,  in  celebrated  docaioenti  under  their 
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Iq  Wayman  v.  Southard,  (<;)  the  question  arose,  how  far  the 
judicial  process  of  the  federal  courts  could  be  controlled  b;  the 
laws  of  the  several  states.  It  was  decided,  that  Congress  had 
exclusive  authority  to  regulate  proceedings  and  executions  in  the 
federal  courts,  and  that  the  states  bad  no  authority  to  control  such 
process ;  and,  therefore,  executions  by  fieri  faeiaa,  in  the  federal 
courts,  were  not  subject  to  the  checks  created  by  the  Kentucky 
statute,  forbidding  sales  on  execution  of  land  for  less  than  three 
fourths  of  its  appraised  value.  It  was,  in  that  case,  further 
observed,  that  the  forms  of  execution,  and  other  process,  in  the 
federal  courts,  iu  suits  at  common  law,  except  modes  of  proceed- 
ing, were  to  be  the  same  as  used  in  September,  1789,  ia  the 
supreme  courts  of  the  states,  subject  only  to  alterations  and  addi- 
tions by  Congress,  and  by  the  federal  courts,  but  not  to  altera- 
tions since  made  in  the  state  laws  and  practice.  It  was  further 
observed,  that  the  laws  of  the  several  states  were,  by  the 
Judiciary  Act  of  1789,  sec.  84,  to  be  regarded  as  *  rules  •  896 
of  decision  in  trials  at  common  law,  in  cases  where  they 
apply,  unless  the  Constitution,  treaties,  or  statutes  of  the  United 
States  had  otherwise  provided.  This,  however,  did  not  apply  to 
the  practice  of  the  federal  courts.  As  to  that,  the  laws  of  the 
states  were  no  rule  of  decision,  and  the  direction  was  intended 
only  as  a  legislative  recognition  of  the  principles  of  universal 
jurisprudence,  as  to  the  operation  of  the  lex  loci,  in  the  trial 
and  decision  of  causes.  The  law  respecting  final  process  was 
materially  altered  by  the  act  of  Congress  of  1828,  (a)  and  that 
act  adopted  into  the  national  courts  in  each  state  respectively 
(Louisiana  excepted),  the  existing  laws  and  us^es  of  the  sev- 
eral courts,  regulating  the  effect  and  operation  of  judgments  and 
executions,  and  the  proceedings  for  their  enforcement ;  but 
where  judgments  were  a  lien  in  the  state  upon  the  property  of 
the  defendants,  and  the  defendants  were  entitled  to  an  impar- 
lance thereon  of  one  term  or  more,  the  defendants  in  the  United 
States  courts,  in  such  state,  are  entitled  to  an  imparlance  of  one 
term.    If,  in  any  state,  there  were  no  courts  of  equity  with  the 

offlcial  ttoction.  8e«  Himaton's  Report  on  Manufactnrea,  >nd  Presideot  Moaroe'i 
He«Mge  aboTO  referred  to.  Slorj,  Comm.  il.  440-468.  Thli  diitinguiihed  commen- 
tator gtret  to  the  afflrmatiTe  tide  of  the  qoeatioD  the  lanction  also  of  hii  dedded 
opinkni. 

(c)  10  Wheaton,  1 ;  Unit«d  Scstei  Bank  r.  Halstead,  ib.  61,  s.  r. 

(o)  Act  of  Congreti  of  Ma^  19, 1828,  e.  fSB,  te.  2,  Z. 
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ordinaij  eqiiity  jurisdiotioii,  the  conrts  of  the  United  States,  in 
such  states,  might  prescribe  the  mode  of  executing  their  decrees 
ia  equity  ;  and  the  courts  of  the  United  States  were  also  invested 
with  power  to  alter,  in  their  discretion,  the  final  process  in  their 
courts,  and  to  conform  the  same  to  legislative  cbanges  made  for 
the  state  courts. 

a.  Of  Coiiotur«nt  TuOIoIaI  Power.  —  In  the  82d  number  of  ^e 
Federalist,  it  is  laid  down  as  a  rule,  that  the  state  courts  retained 
all  pteexisling  authorities,  or  the  jurisdiction  they  had  before 
the  adoption  of  the  Constitution,  except  where  it  was  taken 
away,  either  by  an  exclusive  authority  granted  in  express  terms 
to  the  Union,  or  in  a  case  where  a  particular  authority 

*  896    was  granted  to  the  *  Union,  and  the  exercise  of  a  like 

authority  was  prohibited  to  the  states,  or  in  the  case 
where  an  authority  was  granted  to  the  Union,  with  which  a 
similar  authority  in  the  states  would  be  utteriy  incompatible. 
A  concurrent  jurisdiction  in  the  state  courts  was  admitted,  in  all 
except  those  enumerated  cases ;  but  this  doctrine  was  only  appli- 
cable to  those  descriptions  of  causes  of  which  the  state  courts  had 
previous  cognizance,  and  it  was  not  equally  evident  in  relation 
to  cases  which  grew  out  of  the  Constitution.  Congress,  in  the 
course  of  legislation,  might  commit  the  decision  of  causes  arising 
upon  their  laws  to  the  federal  courts  exclusively  ;  bnt  unless  ibe 
stat«  courts  were  expressly  excluded  by  the  acts  of  Congress, 
they  would,  of  course,  take  concurrent  cognizance  of  the  causes 
to  which  those  acts  might  give  birth,  subject  to  the  exceptions 
which  have  been  stated.  In  all  cases  of  concurrent  jurisdiction, 
an  appeal  would  lie  ^m  the  state  courts  to  the  Supreme  Court 
of  the  United  States ;  and  without  such  right  of  appeal,  the  con- 
current jurisdiction  of  the  state  courts,  in  matters  of  national 
concern,  would  be  inadmissible  ;  because,  in  that  case,  it  would 
be  inconsistent  witJIi  the  authority  and  efficiency  of  the  general 
government. 

Such  were  the  early  aad  speculative  views  of  ^le  ablest  com- 
mentators on  the  Constitution,  in  relation  to  the  judicial  powers 
of  the  state  courta.  We  will  now  examine  a  series  of  deciaioas 
in  the  federal  courts,  defining  and  settling  the  boundaries  of  the 
judicial  authorities  of  the  states. 

In  the  case  of  Martin  v.  Munter,  (a)  Judge  Story,  in  delivering 

(a)  1  Whekton,  801.    See  lapra,  877. 
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the  opinion  of  the  ooort,  seemed  to  think  that  it  was  the  duty  of 
Congresa  to  vest  the  whole  judicial  power  of  the  United  States  in 
courts  ordaiiied  and  established  by  itself.  But  the  general  obser- 
vatioQ  was  subsequently  qualified  and  coofned  to  that  judioial 
power  which  was  exclusively  vested  in  the  United  States. 
The  whole  judicial  power  of  the  *  United  States  should  be,  *  397 
at  alt  times,  vested  either  in  an  original  or  appellate  fonn, 
in  some  courts  created  under  ita  authority.  It  was  considered 
that  there  was  vast  weight  in  the  argument,  that  the  Constitution 
is  imperative  upon  Congress  to  vest  all  the  judicial  power  of  the 
United  States,  in  the  shape  of  original  jurisdiction,  in  the  supreme 
and  inferior  courts  created  under  its  own  authority.  At  all  events, 
it  was  manifest  that  the  judioial  power  of  the  United  States  is, 
unavoidably,  in  some  cases,  exclusive  of  all  state  authority,  and^ 
in  all  cases,  may  be  made  so,  at  the  election  of  Congress.^  No  part 
of  the  criminal  jurisdiction  of  the  United  States  can,  consistently, 
with  the  Constitution,  be  delegated  to  state  tribunals.  The  admi- 
lalty  and  maritime  juiisdictton  is  of  the  same  exclusive  cogni- 
zance ;  and  it  can  only  be  in  those  cases  where,  previous  to  the 
CfHistitution,  state  tribunals  poBseesed  jurisdiction  independent  of 
national  authority,  that  they  can  now  constitutionally  exercise  a 
coDCurrent  jurisdiction.  Congress,  throughout  the  Judiciary  Act, 
and  particularly  in  the  9th,  11th,  and  13th  sections,  have  legis- 
lated open  the  supposition  that  in  all  the  cases  to  which  the  judi- 
cial powers  of  the  United  States  extended,  they  might  rightfully 
vest  exclusive  jurisdiction  in  their  own  courts,  y^ 

State  courts  may,  in  the  exercise  of  their  ordinary,  original, 
and  rightful  jurisdiction,  incidentally  take  cognizance  of  cases 
arising  under  the  Constitution,  the  laws,  and  treaties  of  the 

>  Tbe  Hon*  TbjIot,  4  WaU.  411,  499 ;  poir,  402,  n.  I. 


5'  IdCUUd  v.Eoiweman,93IT.  S.  ISO,  in  all  caui  where  (heir  Juiiidiction,  u 
tt  wai  held  that  an  auignee  in  bank-  fixed  bvitiiCela««,  made  (hem  compeient. 
niptoj,  under  the  law  <rf  March  2,  1867,  Theright  to  takecognUuiceof  lucbcaie* 
might  (lie  id  a  lUle  coort  It  waa  held  wai  latd  not  to  be  a  new  juriidJcIion  con- 
that  tbe  laws  it  the  Dnited  Statet  were  ferred  bj  CoDgreaa,  but  a  right,  noder 
to  be  regarded  at  laws  ot  the  Mate*  alio;  their  state  Juriidictioo,  to  takecognizance 
and  hefMM  state  court!  were  competent  of  all  cases  of  a  glren  character,  whether 
to  adjodge  right*  nodn'  them,  except  ariiing  nnder  state  or  United  States 
where  excliuiTe  Jurisdiction  was  gireti  laws. 
hj  Coagres*  to  the  United  States  court, 
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United  States;  yet  to  all  these  oases  the  jndicUl  power  of  the 
United  States  extende,  by  means  of  its  appellate  jurisdiction.((i) 
In  ffouaton  v.  Moore,  (&}  the  same  qoestioD  came  again  onder 
the  consideration  of  the  Sapreme  Court;  and  Judge  Washing- 
ton, in  delirering  the  opinion  of  the  court,  observed,  that  he  saw 
nothing  unreasonable  or  inconvenieat  in  the  doctrine  of 
*  398  the  Federalist,  on  the  subject  of  the  concurrent  *  jurisdic- 
tion of  the  state  courts,  so  long  as  the  power  of  Congress 
to  withdraw  the  whole  or  any  part  of  those  cases  from  the  juris- 
'diction  of  the  state  courts  be,  as  he  thought  it  must  be,  admitted. 
The  practice  of  tiie  general  government  has  been  conformable  to 
this  doctrine;  and,  in  the  Judiciary  Act  of  1786,  the  exclusive 
and  concurrent  juriediction  conferred  on  the  courts  by  that  act 
were  clearly  distinguished  and  marked.  The  act  shows  that,  in 
the  opinion  of  Congress,  a  grant  of  jurisdiction  genemlly  was  not 
of  itself  auffiaieut  to  vest  an  exclusive  jurisdiction.  The  Judiciary 
Act  grants  exclusive  jurisdiction  to  the  circuit  courts  of  all  crimes 
and  offences  cognizable  under  the  authority  of  the  United  States, 

(b)  In  Wadleigl)  v.  Veftde,  8  Sunmer,  106,  In  the  Qrcnit  Court  of  Um  Duted 
Buitei,  Id  k  writ  at  eotr;  for  land,  the  defendant  pleaded  In  abBtemrDt  an  acdon  in 
tlie  state  court  between  the  same  partiea  for  the  lamo  land.  It  wa*  held  not  to  be  a 
good  plea,  became  the  parties  were  rereraed ;  bat  it  was  itated  by  the  eonrt,  that,  ia 
caaea  of  concDireut  Jtoisdiction  In  the  state  and  federal  courta,  the  Utter  court  IcMt 
no  discretion  to  control  the  suit,  in  rader  to  {H^rent  a  coltUioo  beiween  the  court*. 
It  was  suggested  that  one  or  other  of  the  courts,  on  a  reconitrnctinn  of  the  Constito. 
tion,  ought  to  hare  exclusive  jurisdiction ;  and  in  Wallace  c.  M'CDnnell,  13  Peten, 
186,  it  was  held  that  an  attachment  commeBccd  and  conductad  to  a  conclnalon, 
before  the  institution  of  a  suit  against  thedebtorinafedersl  court,  i«  a  defence  to  the 
suit.  So  an  attachment  pending  in  a  state  court,  prior  to  the  commencemeat  of  a 
suit  In  thecourt  of  the  United  States,  may  be  pleaded  in  abatement.  The  attaching 
creditor  acquires  a  lien  on  the  debt,  good  against  the  woiid.  In  Malny  v.  Henidon, 
Ala.  Sup.  Court  (Law  Reporter  for  October,  1840,  Iz.  264),  It  was  adjudged,  in  an 
able  and  clear  argument  hj  Collier,  Ch.  J.,  that  the  slate  courti  bad  cogniance, 
concurrenttj  with  the  federal  courts,  of  caees  of  fraud  In  a  bankrupt's  discbarge, 
under  tlie  act  of  Congress  of  1841,  as  no  act  of  Congress  had  expressly  excluded  inch 
a  cognlxance.  Tbe  power  of  impeaching  a  bankrupt's  discharge  for  fraud  retted 
npon  the  prlndplet  of  the  common  law,  as  well  as  on  the  proTisioni  of  the  act  of  1841. 
So,  in  the  case  of  Ward  r.  Mann,  in  the  Supreme  Judicial  Conrt  of  Massachsaetta 
(the  I^w  Reporter  for  March.  1847),  It  was  adjudged,  after  an  able  consideration  of 
tlie  case,  that  if  a  case  be  within  the  ordinary  jurtsdlction  of  a  stale  conrt,  the  court 
may  take  cognizance  ot  it,  thoagfa  the  cause  of  action  arliea  under  rights  aciinired 
by  a  statute  of  the  United  States,  provided  there  be  no  rettrletlon  imder  tlie  Ca» 
•titution  or  ttte  statute  of  the  United  States,  conflnliig  tbe  Jnritdietion  to  the  federal 

{b)  6  WheatoQ,  I. 
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except  where  the  Isirs  of  the  United  States  should  otherwise  pro- 
vide ;  and  this  accounts  for  the  proviso  in  the  act  of  24th  of  Feb- 
tuary,  1807,  c.  76,  and  in  the  act  of  10th  of  April,  1816,  c.  44, 
concerning  the  forgery  of  the  notes  of  the  Bank  of  the  United 
States,  declaring  that  nothing  in  that  aot  contained  should  be  eon- 
strued  to  deprive  the  conrts  of  the  individual  states  of  jurisdiction 
under  the  laws  of  the  several  states,  over  offences  made  punishable 
by  that  act.  There  isasimilarprovisointheaotof  Slat  of  April, 
1806,  c.  49,  concerning  the  counterfeiters  of  the  onrreDt  coin  of 
the  United  States.  Without  theee  provisos,  the  state  courts  could 
not  have  exercised  concurreDt  jurisdiction  over  those  offences, 
coDsistentlj  with  the  Judiciary  Act  of  1789.  But  these  earing 
clauses  restored  the  concurrent  jurisdiction  of  the  state  courts, 
so  far  as,  under  the  state's  authority,  it  could  be  exercised  by 
them,  (d)  ^  There  are  many  other  acta  of  Congress  which  permit 
jurisdiction  over  the  offences  therein  described,  to  be  exercised  by 
state  magistrates  and  courts.  Tbia  was  necessary ;  because  the 
concurrent  jnrigdictian  of  the  state  courts  over  all  offences  was 
taken  away,  and  that  jurisdiction  was  vested  exclusively  in  the 
national  conrts  by  the  Judiciary  Act,  and  it  required  another  act 
to  restore  it.  The  state  courts  could  exercise  no  juris- 
dictioD  whatever  over  crimes  and  offences  against  *  the  *  899 
United  States,  unless  where,  in  particular  cases,  the  laws 
had  otherwise  prorided  ;  and  whenever  such  provision  wasnadoi 
the  claim  of  exclusive  jurisdiction  in  the  particular  cases  was 
withdrawn,  and  the  concurrent  jurisdiction  of  the  state  courts, 
eo  ituianti,  restored,  not  by  way  of  grant  from  the  national 
government,  but  by  the  removal  of  a  disabilitf  before  imposed 
upon  the  state  tribunals. 

In  the  case  last  referred  to,  the  Supreme  Court  disclaimed  the 
idea  that  Congress  could  authoritatively  bestow  judicial  powers 

(o)  In  the  CMC  of  The  Suta  r.  TuU,  2  Bailey  (S.  C.|,  44,  the  H»t»  coarta  ar« 
coDiidered  ai  hiring  jurudictian,  Indopendent  of  the  acta  of  Congreta,  to  puniih  the 
ntterlng  and  piuting  counterfeit  bank  billi  and  coin  of  the  United  Stalet,  and  on 
the  principle  that  luch  a  power  ii  enential  to  the  protection  of  the  dtlzeni.  In  the 
caae  of  The  Commonwealth  t>.  Fuller,  8  Metcalf,  813,  It  wai  adjudged  that  the  lUte 
court*  had  juritdiction  of  Che  offence  of  poweating,  with  Intent  to  pati,  inniUr, 
eoonterfelt  gold  ox  ilWe'r  coin,  correot  bj  law  or  aaage  withtn  the  atate.  The  pro- 
t!m>  in  the  acta  of  CongreM  of  1789, 1800, 1826,  recogiiue*  tbe  coDcnneat  jnrladictioit 
of  the  itaiet  o*er  anch  criiue*. 

1  Petl,  40%  a.  1. 
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on  state  courts  and  mif^tr&tes.  "  It  was  held  to  be  perfectly 
clear,  that  Congress  cannot  confer  jurisdiction  upoo  any  courts 
but  such  as  exist  under  the  Constitution  and  laws  of  the  United 
States,  altboug'h  the  state  courts  may  exercise  jurisdiction  in 
cases  authorised  by  the  laivs  of  the  state,  and  not  prohibited  by 
the  exoIuBire  jurisdiction  of  the  federal  courts." 

The  Supreme  Court,  having  thus  declared  the  true  foundation 
and  extent  of  the  concurrent  jurisdictioa  of  tbe  state  courts  in 
criminal  cases,  proceeded  to  meet  and  solve  a  difficulty  ocouiring 
on  this  subject  of  ooncDrrent  jurisdiction,  whether  the  sentence 
of  one  jurisdiction  would  oust  tbe  jurisdiction  of  the  other. 
The  decision  on  this  point  was,  that  the  sentence  of  either  court, 
whether  of  conviction  or  acquittal,  might  be  pleaded  in  bar  of 
the  prosecution  before  tfae  other;  as  much  so  as  the  judgment  of 
a  state  court,  in  a  civil  case  of  concurrent  jurisdiction,  might  be 
pleaded  in  bar  of  an  action  for  the  same  cause  instituted  in  a 
circuit  court  of  tfae  United  States. 

There  was  another  difficulty,  not  so  easily  surmounted,  and 
that  was,  whether,  if  a  conviction  of  a  crime  against  the  Uuited 
States  be  had  in  a  state  ooart  admitted  to  have  conourrent  juris- 
diction, the  governor  of  the  state  would  have  the  power  to  par- 
don, and  in  that  way  control  the  law  and  policy  of  the  United 
States.  Judge  Washington,  in  speaking  for  the  court,  did  not 
answer  this  question,  but  contented  himself  with  merely  observ- 
ing, that  he  was  by  no  means  satisfied  that  the  governor 
*400  could  pardon,  but  that  if  *he  could,  it  would  furnish  a 
reason  for  vesting  the  jurisdiction  of  criminal  matters 
exclusively  in  tbe  federal  courts. 

The  conclusion  then  ia  that  in  judicial  matters  the  ooacDirent 
jurisdiction  of  the  state  tribunals  depends  altogether  upon  the 
pleasure  of  Congress,  and  may  be  revoked  and  extinguished 
whenever  they  think  proper,  in  every  case  in  which  the  subject- 
matter  can  cunstitutionally  be  made  cognizable  in  the  federal 
courts ;  and  that,  without  an  express  provision  to  the  contrary, 
the  state  courts  will  retain  a  concuiTent  jurisdiction  in  all  cases 
where  they  had  jmisdiction  originally  over  the  sabjectrmatter.  (a) 

(a)  In  thecMeof  Delafletdf.The  Stitteof  HUnoU, It  wm  dedd«d  in  lb«  Court  of 

Error*  of  New  York,  in  December,  1841,  upon  appeal  from  a  decree  in  chancerr,  th»t 

the  state  conrta  hare  a  concurrent  JuriidictioD  with  tbe  Supreme  Court  of  the  United 

8tat«a  in  mita  between  a  (iat«  aod.citictti  of  apother  itate,  and  the  decree  In  chan- 
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We  will  next  see  whether  tbia  state  jurisdiction  does  not  eqaallj 
depend  upon  the  volitioiL  of  the  state  courts. 

There  are  various  acts  of  Congress  in  which  duties  have  been 
imposed  on  state  magistrates  and  courts,  and  by  which  they  have 
been  invested  with  jurisdiction  in  civil  suite,  and  over  complunts 
and  proeeoutionB  in  penal  and  criminal  cases,  for  fines,  penalties, 
and  forfeitures,  arising  under  laws  of  the  United  States.  We 
have  seen  a. very  clear  intimation  given  by  the  judges  of  the 
Supreme  Court,  that  the  state  courts  ware  not  bound,  in  oon- 
sequenoe  of  any  act  of  Congress,  to  assume  and  exercise  jurisdio- 
tion  in  such  oases.  It  was  merely  permitted  to  them  to  do  so, 
as  far  as  was  compatible  with  their  state  obligations;  and  in  some 
instances  the  state  courts  have  acted  in  those  cases,  and  in  other 
instances  they  have  declined  jurisdiction,  thoi^h  expressly  vested 
with  it  by  the  act  of  Congress. 

In  the  case  of  ferguton,  (i)  an  application  was  made  to  the 
Supreme  Court  of  New  York,  for  the  allowance  of  a  haheaa  cot' 
put  to  bring  up  the  paity  alleged  to  be  detained  in  custody  by  an 
officer  of  the  army  of  the  United  States,  on  the  ground  of  being 
an  enlisted  soldier;  and  the  allegation  was,  that  he  was  an  infant, 
and  BO  not  duly  enlisted.  It  was  much  discussed,  whether 
the  state  courts  bad  concurrent  'jurisdictioD,  by  habeas  *401 
eorpui,  over  the  question  of  unlawful  imprisonment,  when 
that  imprisonment  was  by  an  o£Bcer  of  the  United  States,  by 
color,  or  under  pretext  of  the  authority  of  the  United  States. 
The  Supreme  Court  did  not  decide  the  question,  and  the  motion 
was  denied  on  other  grounds;  but  subsequently,  In  the  matter 
of  Staejf,  (a)  the  same  court  exercised  a  jurisdiction  in  a  similar 
case,  by  allowing  and  enforcing  obedience  to  the  writ  of  haieaa 
eorpvi.  The  question  was  therefore  settled  in  favor  of  a  con- 
current jurisdiction  in  that  ease,  and  there  has  been  a  similar 
decision  and  practice  by  the  courts  of  other  states.  (6) ' 

cerj  wu  kfflnned.  2  BiU  (N.T.),  lEO;  a.  o.  36  Wendell,  19S.  The  federal  conrU 
hATB  eidiuire  JnriadlcUon  when  >  lUte  ii  defraiduit  at  ttie  rait  <^  another  itaW, 
tod  when  ciimea  are  oommltted  againat  tbe  United  Btat«*,  ftnd  when  Congreu  hare 
declared  the  jnriidictlon  of  tlie  federal  cQorti  ezcliuiTe.    lb. 

(6)  9  Johui.  239.  (i)  10  Johnt.  328. 

[b)  Caae  of  LockiugtOD,  before  Titghman,  Chief  Jnatlca  of  Pennt^lvanla,  NoTem- 

I  But  (ce  Ablenum  v.  Booth,  21  How.  abetted  to  the  escape  of  ■  fD([itlT«  ilare 
toe.  In  that  caae  the  defendant  Booth  from  the  ctutodj  of  the  United  Sutei 
bad  beeo  charged  with  haTing  aided  aod    manbal,  wU^  wat  a  penal  offence  under 
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The  Supceme  Court  of  JSev  York,  in  the  case  of  2%«  VhiUd 
States  T.  Dodge,  (c)  held  that  they  hsd  jurisdictiou,  and  did  ma- 

ber,  1813,  5  BkU's  L.  J,  9!t;  Mme  cue,  6  HsU'i  L.  J.  301-1130.  A  limllBr  cue  in 
]t[ai7land,  6  Hall'*  L.  J.  4S0 ;  aad  in  Sontb  Csrolina,  G  BalT*  L.  J.  4S7.  Commoo- 
wultti  B.  Harrbon,  11  IUm.  6S;  Cma  of  JMeph  AlnddA,  In  Ukrjtlaad,  and  the 
cs«e  of  Fool  and  otiien,  in  Virginia,  cited  in  Scrfeant't  Coaatitutiaaal  I^w,  270, 
280.  By  tho  Sew  Yo^  ReTised  Statutei,  li.  KS,  lec  22,  a  habtat  awpvM  ouf  be 
awarded,  unleu  the  pari;  be  delaioed  by  process  from  a  court  or  Judge  of  tbe  United 

Statei,  baring  gxe/iuin  juricdiction  in  tbe  caae. 

[e]  UJdbna.  06.  • 
tbeFngldTa  BlaTS  Law  of  Sept.  18, 1B60.  Notethelangnagaof  theMnrtlnFreegaan 
pit  baU  liaTiDg  giren  bim  up,  a  wairant  v.  Bowe,  24  How.  4£0,  4SS,  WO ;  and  ae« 
tot  Booth'*  comniitnient  waa  made  bj  a  Matter  of  Barrett,  42  Barb.  479;  Hatta 
United  Statei  commiuioner.  On  the  next  of  Uarlio,  45  Barb.  142 ;  People  v.  Gaul, 
day,  however.  Booth  was  released  b;  a  44  Barb.  OB,  105 ;  MeCarej,  Pel.,  2  Am. 
ttals  judge  on  iaita»  earput,  and  ibe  Li.BeT.S4T;  fx/rart*  Andenon,  ISIawa, 
Judge's  deiaslon  was  affirmed  by  the  8u-  5^;  Conun.  «.  Ebz,  T  Fenn.  St.  8M 
preme  Court  of  Wiiconsin,  on  the  ground  In  Ooimlef's  Case,  12  Op.  AU.-Gen.  S68, 
tliat  the  Fugitive  Slave  Law  was  luicon-  the  principle  was  tbooght  not  to  apply  to 
stitutional.  The  marshal  toolc  a  writ  of  an  Imprisonment  by  an  eiecattte  officer. 
error  retaroable  to  the  Supreme  Court  of  In  Tarble'a  Caae,  96  Wta.  300,  Die  &»■ 
tbe  United  Stata.  Afiw  Booth's  releaie,  prme  Court  of  WUooosin,  still  denyiag 
lie  was  indicted  in  the  District  Court,  the  eoanduess  of  the  reasoning  in  Able- 
tried,  and  sentenced  to  a  month's  impris-  man  a.  Booth,  and  asserting  a  right,  even 
onment,  and  again  released  on  habeoM  when  a  party  was  Imprisoned  by  order 
earput  by  the  state  court,  who  aUo  di-  of  a  court,  to  inqnire  collaterally  into  the 
reeled  their  olerk  to  nalu  no  retnni  to  single  fact  of  Its  jnriidicdoa,  thought 
tlie  writ  of  wror  brought  thereupon.  The  (hat  tbeie  was  room  for  lef  uaing  to  applj 
Supreoie  Court  reverted  the  judgment  that  reasoning  wtiere  the  detention  *aa 
of  tlie  state  court  in  both  cases,  on  the  by  a  mere  military  officer,  without  tbe 
l>road  ground  tliat  no  nate  Judge  or  Jndgroetit  of  any  court.  They  accord- 
court,  after  tbey  are  jtuUdally  Informed  iogly  adfaned  tba  diaebarge  of  a  par^ 
tfaat  a  partf  li  imprisoned  nndar  the  who  was  held  In  tbe  ciittody  of  a  United 
authority  of  the  United  States,  has  any  State*  recruiting  officer  a*  an  enlisted 
right  to  interfere  with  him  (p.  624} ;  s.  c.  soldier,  ordered  by  a  state  cmnniisuoner 
S  Wis.  1.  See  also  Hatter  of  Spangler,  on  the  alleged  grotmd  that  be  enlisted 
11  Mich,  ase ;  Slate  d.  Zultek,  6  Dutcber,  when  lesa  than  ^thteen  ^ean  old,  and 
409 1  Ei  parU  Holman,  28  Iowa,  88 ;  Hat  witbout  the  conaent  of  hit  fatbw.  Tbk 
ter  of  Hopson,  40  Barb.  34;  O'Connor,  decision  wa*  reverted  by  the  Supreme 
4SBarb.2M;  Jordan,2  Am.  L.Bep.  n.a.  Coart  of  the  United  SUtea,  and  It  was 
740;  Farrand,  1  Abb.  U.  3.  140;  2  Am.  oneemore  laid  down  Ibat  a  state  Jndicial 
L.  T.  U.  8.  Cta.  B.  4 ;  NeUl,  8  Blalcfaf .  154.  officer  ba*  uo  Jmrladtodon  to  b*ue  or  con- 
It  was  considered  by  tome  jodget  that  tinae  proceedings  under  a  writ  of  itabeat 
tlie  principle  of  Ableman  d.  Booth  did  not  eorpui,  lea  the  discharge  of  a  person  held 
extend  iieyoTid  Imprisonment  imder  Ju-  under  the  authority,  or  claim  and  color 
dicial  procest  of  a  federal  court.  This  of  anthtKlty,  of  tbe  United  States,  by  an 
wai  the  suggetUon  in  an  interesting  note  officer  of  that  goveminenL  IS  WalL  387  i 
to  the  last  edition  of  thit  work,  IL  32.  jnA,  410,  n.  1. 
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tain  a  emt  oh  a  bond  for  dutiea  given  to  a  collectox  of  tbe  United 
States  cnstoms.  Tbe  suit  was  authorized  by  the  Judiciary  Aot 
of  1789,  giving  concurrent  jurisdiction  to  the  state  courts  in 
suits  at  common  Uw,  where  tbe  United  States  were  pIaiati£Eij.((2) 
Afterwards,  in  the  case  of  TJie  United  State*  v.  Lathrop,  (e)  the 
same  court  discoased,  very  much  at  large,  the  questioD  whether 
ft  state  court  had  jurisdiction  of  aa  action  in  favor  of  the  United 
States,  to  recover  a  penalty  or  forfeiture  for  breach  of  a  law  of 
the  United  States,  and  when  a  suit  for  the  penalty  was  by 
the  *  act  declared  to  be  cognizable  in  a  state  court,  It  *  402 
was  decided  that  the  oourt  had  no  such  jurisdiction,  and 
that  it  could  not  even  be  conferred  by  an  act  of  Congress.  The 
difference  between  this  case  and  the  one  preceding  was,  that 
the  preceding  oaue  was  a  suit  on  a  bond  given  to  a  collector  of 
the  customs  for  duties,  and  this  was  an  action  of  debt  for  a  pen* 
alty  for  breach  of  the  excise  law.  They  were  both  oases  of  debts 
due  to  the  United  Stetes,  but  the  one  was  a  civil  debt,  and  the 
other  a  penalty  for  breach  of  a  revenue  law ;  and  this  slight  differ- 
ence in  the  nature  of  the  demand  was  conudered  to  create  a  most 
momentous  difference  in  its  results  upon  the  great  question  of 
juriiidiotion.  It  was  the  opioion  of  the  court  that  Congress  could 
not  invest  the  steto  courts  with  a  jurisdiction  which  they  did  not 
enjoy  concurrently  before  the  adoption  of  the  ConstitutHon ;  and 
a  pecuniary  penalty  for  a  violation  of  an  act  of  Congress  was  a 
punishment  for  an  offence  created  under  the  Constitution,  and 
the  state  courts  had  no  jurisdiction  of  the  criminal  offences  or 
penal  laws  of  the  United  States.  The  Judiciary  Act  of  1789 
was  the  true  exposition  of  the  Constitution  with  respect  to  the 
concurrent  jurisdiction  of  the  state  courts,  and  the  ezcluuve 
jurisdiction  of  those  of  tbe  United  States ;  and  by  that  act  the 
exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  Stetes,  and  of  all  suits  for  penalties 
and  forfeitures,  was  given  to  the  federal  courts.  The  Judiciary 
Act  in  no  instonce  excluded  the  previously  existing  jurisdiction 
of  the  stete  courts,  except  in  a  few  specified  cases  of  a  oationfd 

Id)  Hw  >ct  of  CoDgreM  of  September  24,  ITSO,  c.  30,  mo.  88,  decknd,  that  for 
Uf  orinie  or  <rfIeiKe  ftgftlnit  tbe  Uniled  BtmtM,  anj  JwdM  of  tbe  peace,  or  other 
DMgUtmie  a/oiijr  a/ lA«  tfoict,  might  emote  tbe  oOender  to  b«  urerted  and  fanpiMOiied 
or  bailed  under  the  wnal  mode  of  proccM. 

(>}  17  John*,  i. 
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nature;  but  their  jurisdiction  was  exoladed  in  all  criminal  cases; 
and  with  respect  to  offences  arisiog  under  the  acta  of  Congress. 
In  such  cases  the  federal  jurisdiction  was  neaessarilj  ezclosive;' 
but  it  was  not  so  as  to  pi-e-existing  matters  within  the  jurisdioticm 
of  the  state  courts,  (a) 

The  doctrine  seems  to  be  admitted,  that  Congress  cannot  oom- 

pel  a  Btate  court  to  eutertain  jurisdiction  in  any  case.  (&) 
*  403  *  It  onlj*  permits  state  courts  which  are  competent  for  the 

purpose,  and  have  an  inherent  jurisdiction  adequate  to  the 
case,  to  entertain  suits  in  the  given  cases ;  and  thej  do  not  become 
inferior  courts  in  the  seuse  of  the  Constitution,  because  tbej  are 
not  ordained  by  Congress.  The  state  courts  are  left  to  infer  their 
own  duty  from  their  own  state  authority  and  organization  ;  but 
if  they  do  voluntarily  entertain  jurisdiction  of  causes  cognizaUe 
under  the  authority  of  the  United  States,  they  assume  it  upon  the 
condition  that  the  appellate  jurisdiction  of  the  federal  coui'ta  shall 
apply.  Their  juiisdiction  of  federal  causes  is,  however,  confined 
to  civil  actions,  or  to  enforce  penal  statutes ;  and  tbey  cannot 
hold  criminal  jurisdiotion  over  offences  exclusively  existing  as 
offences  against  the  United  States.  Every  criminal  proaeoution 
must  charge  the  offence  to  have  been  committed  against  the 
sovereign  whose  courts  sit  in  judgment  upon  the  offender,  and 
whose  executive  may  pardon  him.  (ai) 

(a)  EIj  B.  Peck,  7  Conn.  2S9;  DaTfcon  d.  ChsmpUb,  lb.  214,  ■.  f. 

{t j  Dewey,  J.,  In  Ward  t.  Jenkins,  [10  Metcilf,  6B3.] 

(a)  It  has  been  •  qneitlon  of  grave  dUcniilon  how  fu  InMOD  might  be  committed 
•galiut  one  of  the  United  State*  tepantelj  coiuldered.  If  the  Batne  crime  kmonnted 
to  treason  aeainit  tlie  United  State*,  the  excliulre  cogntcance  of  the  crime  belonged 
to  the  conrtB  of  tlie  United  Sute*.  Thia  wa*  tlie  doctrine  of  the  Bopreme  Court  of 
Hew  Tork,  in  the  cane  of  The  People  v.  Lynch,  11  John*.  UQ.  But  it  wai  agreed 
in  that  ca*e  that  treaaon  might  lie  committed  agaioat  a  atate,  as  bj  opposing  tlw 
lavi,  or  forcibly  attempting  to  uiorp  the  gorerameni,  and  be  not  at  tlie  same  time 
merged  in  the  urime  againal  the  United  States.  But  Iteying  war  against  one  state  ia 
aleryingut  war  against  all  in  their  federal  capacity,  and  ii  a  crime  belonging  exdn- 
rirelj  to  the  federal  goTemment.    The  limitation  of  treason  against  a  ibste  in  iti 

1  Sute  D.  Taller,  34  Coon.  260,  29(3 ;  ment,  by  au  officer  of  a  national  bank,  of 

Tesll  V.  Felton,  1  Comat.  637,  646.  a  special  deposit  in' such  bank,  not  bdng 

Bat  a  party  may  be  pnniihed  in  a  pnnithsble  by  any  statute  of  the  United 

state  court  under  a  itate  law  for  passing  States,  may  be  punished  in  a  state  court, 

counterfeit  coin  of  the   United   State*,  un^r  a  state  law.     State  v.  Tnller,  84 

Fox  B.  Ohio,  6  How.  410.     See  Hoon  v.  Conn.  280;    Commonwealth  d.  TMiney, 

QlinoU,  14  How.  IS.  97    Mas*.    60,       See    Comm.    >.    BaU, 

So  it  ha*  been  held  that  ttie  embenle-  ib.  670. 
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We  find  a  similar  doctrine  in  one  of  the  courts  in  the  State  of 
Ohio,  in  the  oase  of  The  UnUed  Stattt  v.  Campbell,  (i)  That  was 
an  information  filed  by  the  collector  of  the  revenue,  to  recover  a 
penalty  for  breach  of  the  excise  law ;  and  the  court  held  it  to  be 
a  criminal  prosecution,  and  that  one  sovereign  state  could  not 
make  use  of  the  manicipal  courts  of  another  government  to  en- 
force its  penal  laws ;  and  it  was  not  in  the  power  of  Congress 
to  vest  such  a  jurisdiction  iu  the  state  courts.  Upon  the  same 
principle,  the  Court  of  Errors  in  Virginia,  in  the  case  of  The  iState 
V.  Feely,  decided  that  it  had  no  jurisdiction  to  punbh  by  indict- 
ment stealing  packets  from  the  mail,  as  that  was  an  oflence  cre- 
ated by  act  of  Congress,  (t)  And  in  Jackson  v.  Sow,  the  General 
Court  of  Virginia  made  the  same  decision  precisely  as  that  made 
in  New  Yprk,  in  the  case  of  Lathrop  ;  and  it  held  that  the 
act  of  Congress  authorizing  such  suits  for  penal  ties  in  *  the  *  404 
state  courts,  was  not  binding.  It  was  decided  in  another 
case  in  Virginia,  (a)  that  Congress  could  not  give  jurisdiction  to, 
or  require  services  of,  a  state  court,  or  magistrate,  as  such,  nor 
prosecute  in  the  state  courts  for  a  public  offence.  In  Kentucky 
it  was  held,  as  late  as  1888,  (()  that  no  state  court  could  take 
Cf^izanoe  of  a  penal  case  arising  under  an  act  of  Congress.  Such 
a  jurisdiction  would  require  an  act  of  the  state,  and  the  consent 
of  Congress- 
After  these  decisions  in  Virginia,  Ohio,  Kentucky,  and  New 

dfitlnct  eapacitj  would  leem  to  be  conflned  to  ca«ci  In  which  the  open  uid  anned 
opptnitioii  to  thelAWilmotacconipftnitd  with  theintentionof  (iibMrfin^lAei;oHm»aif. 
Howerer,  the  itatute  Ibwi  In  many  of  the  itale*  bj  their  language  cover  the  whole 
enlarged  groond  of  treuon,  and  the  line  of  demarcation  fi  not  diiiinctly  defined, 
Sec  an  able  emay  on  thia  inbject  Id  the  American  Law  MagiElne,  Ko.  8,  for  Janaarf, 
1S46.  The  act  of  the  legulatnre  of  New  Tork,  1  N.  T.  R.  8.  170,  82e,  3d  ed., 
•Miuoei  that  treason,  committed  within  the  slaie,  maj  be  cogtuMble  and  panlihable 
by  It«  lawi.  Thi»  wai  alia  the  doctrine  of  the  Supreme  Court  of  Rhode  bland  In 
Dorr'a  Trial,  and  <i  the  doctrine  of  luch  diatingnithed  eleinentarT  writer*  a*  Hr. 
Bawie  and  Mr.  Sergeant  See  Wharton'i  American  Criminal  I«w,  FbiL  1840^ 
pp.  £86-602  1 

(ft)  6  Hail't  Taw  Journal,  118. 

(c)  Sergeant'!  Couat.  Law,  272;  Virginia  Catea,  821,  a.  o. 

(a)  Ex  pattt  Pool,  Scrgeauf  a  Conat.  Law,  2T2, 274 ;  [2d  ed.  2B%  287.] 

[b)  Eaner  t>.  Sharp,  1  Dana  (Ej),  443. 

>  [In  1800  John  Brown  invaded  the     and  inbvertlng  the  atate  gOTenunent   He 
State  of  Virginia  with  a  imall  armed     waa  convicted  of  treaaon,  in  one  of  the 
force,  for  the  porpoae  of   Uberatfog  tlie     local  trlbunala,  and  execated.    C.) 
■larci  held  under  the  lawi  of  that  atste, 
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York,  the  act  of  Congress  of  3d  March,  1815,  o.  100,  may  be  con- 
Bidared  as  essentiaUy  Dugatorj.  That  act  vested  in  the  stata 
courts,  concurrently  with  the  federal  courts,  cognizance  of  all 
'*  complaints,  suits,  and  prosecutions  for  taxes,  duties,  fines,  penal- 
ties,  and  forfeitures,  arising  and  payable  under  any  act  of  Con- 
gress, passed  or  to  be  passed,  for  the  collection  of  any  direct  tax 
or  internal  duties  ; "  and  it  gave  to  the  state  courts  and  the  pre- 
siding judge  thereof  the  same  power  as  was  vested  in  the  district 
judges,  to  mitigate  or  remit  any  fine,  penalty,  or  forfeiture,  (c) 
And  here  the  inquiry  naturally  suggests  itself,  can  the  stata 
courts,  consistently  with  those  decisions,  sustain  a  criminal  pros- 
ecution for  forging  the  paper  of  the  Bank  of  the  United  States, 
or  for  counterfeiting  the  coin  of  the  United  States  ?  These  are 
cases  arising  under  acts  of  Googreas  declaring  the  offence.  The 
state  courts  have  exercised  criminal  jurisdiction  over  these  of- 
fences, as  ofEencee  against  the  state  ;  but  it  is  difiicult  to  main- 
tain the  jurisdiction  upon  the  doctrine  of  the  Supreme  Court  of 
New  York,  in  the  case  of  Lathrop;  and  if  it  be  entertained,  there 
are  difficulties  remaining  to  be  defioitlTely  cleared.  These  diffi- 
culties relate  to  the  eSect  of  a  prosecution  in  one  jurisdiction 
upon  the  jurisdiction  of  the  concurrent  court,  and  to  the  effieot  of 
the  executive  power  of  pardon  of  the  crime  under  one  govern- 
ment, upon  the  claim  of  concurrent  jurisdiction,  (d)  ^ 

(e)  The  *ct  ol  Congreu,  of  Febroarj  28, 1839,  c.  80,  wc  8,  notwithfUnding  tlw 
•Ut«  dedtlona,  authorized  all  pecuniary  jmroAin  artd  Jorfatw^  nader  the  Uwi  of  tbe 
United  StatM  to  be  lued  for  before  mj  court  of  onnpeteiit  juriidiction  in  the  itate 
QrdUtrict  where  tbe  came  of  autioii  ariae*,  or  the  oBender  idsj  be  fonnd.  It  waa 
fajd,  in  the  ca«e  of  Prigg  x.  Comm.  of  P.,  16  Peten,  639,  that  the  itate  magittratea 
i^hi,  if  they  chote,  ezercUe  powen  confetied  upon  theia  by  act  of  Congicw,  nnlcM 
prohibited  by  itate  tegiilation. 

{d)  In  the  ca«e  of  Tbe  State  d.  RaadaU,  2  Alkeiu,  SO,  the  Sapreme  Coort  of  Ver- 
inoDt  decided,  in  1827,  that  the  ttate  coorti  had  coDcarrent  crimlDal  }ari*dictloii  otct 
tb«  ofleucc*  of  couDterteitiDg  and  paulng  counterfeit  bflb  of  the  Bank  of  tlie  Utilled 
State*.  And  in  tha  cue  of  Tbe  SUte  v.  WelU,  %  Hill  (8.  C),  687.  it  wa*  beld  that 
the  state  courta  bad  concarrent  cognizance  of  the  indictable  flSence  of  opeidng  a  letter 
contrary  to  tbe  act  of  Congren,  and  that  CongrcM  might  conttitatloually  confer  aach 
a  jnriMUction.  On  tbe  other  baud,  ft  waa  decided  in  Minonri,  in  Mattiaon  v.  The 
Stale,  S  Ho.  til,  tbat  their  courta  had  no  cognizance  of  the  caae  of  connterfeiting 
the  current  coin,  and  that  a  Btatnle  of  the  atate,  proriding  for  tbe  cognizance  and 
poniahineut  of  inch  Crimea,  waa  vidd.    The  doctrine  waa,  that  the  atatea  had  no  coo- 

'  AiU,  40S,  n.  1-  notea  tat  tbe  inbject  of  fngitiTea  from  1ft- 

Since   tbe  paauge  of  tba  thirteenth  bor,  note  (if),  leem  nnneceaaary.    At  to 

amendment  to  the  ConaUtution,  farther  fngttlTei  from  Jnatica,  peri,  ii.  i2,  a. 
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cnrreDt  legisUtiaii  on  the  (nbjeet,  and  that  the  power  retided  ezcInilTelf  In  Congrew. 
Bo,  the  CoDBtitntion  of  the  United  State*  (art  i,  tec.  2]  having  decUnd  that  penont 
held  to  Krrlce  or  labor  in  one  itate,  under  the  lain  thereof,  and  etcaplng  failo  another, 
■hould  be  delivered  up,  on  clum  of  the  part^  to  whom  nich  terrice  or  labor  might  be 
dne ;  the  lawi  of  New  York,  in  foRlieraiice  of  this  dntf,  have  provided  for  the  arrest 
of  luch  fugitives,  on  kabeat  corpiu,  founded  on  due  proof,  and  for  a  certi&cate  In  favor 
of  the  right  of  the  claimant,  and  delivei;  of  the  fugitive  to  him  to  be  removed.  But 
tiie  fugitive  Ii  entitled  to  hit  writ  of  kaaunt  nf]k;ian<fa,Dotwitlutaading  the  AoAeoi 
torput  and  certificate.  N.  7,  Bevlted  Statutes,  ii.  600,  lec.  6-30.  See  U.  82,  <a)  thii 
point,  and  aee,  in  American  Juriil  tor  April,  1887.  ivU.  96-118,  the  anbitBiice  of  the 
nport  of  the  conmitte*  on  die  judiciary  in  tlie  le^alature  of  Uaaaaohutetti,  letpect- 
tog  the  validity  of  the  act  of  Congreai  of  February  12,  1703,  providing  for  the  teinre 
and  (urrender  of  fugitive  alave*.  It  orget  the  ri^t  and  duty  of  providing,  by  the 
writ  of  Aa6ca>  airput  or  of  r^tBrn,  for  the  trial  by  Jury  of  the  que«tion  whether  the 
penon  aeized  be  a  freeman  or  a  tUve.  The  act  of  Congrew  authoiitei  the  owner  of 
the  fugitive  alave,  by  hlnwelt  or  {ifi  agent,  to  telM  at  once  the  fagitive  ilave,  aix) 
cany  him  before  a  judge  at  the  United  Butea,  or  any  magiitrate  of  the  county,  dty, 
or  town  in  the  itale  where  tlw  llave  it  wized,  and,  upon  aaticfybg  the  magistrate  by 
proof  that  the  person  seized  is  such  l\igilive  slave,  he  is  to  give  a  certificate,  which 
amonot*  to  a  warrant  to  remove  the  s1bv«.  This  law  is  generally  found  to  be  lainf- 
fident  to  give  the  claimant  the  requisite  constitnUonal  protection  in  his  property,  or 
the  fugitive  doe  pruteclion  of  his  liberty ;  and  its  execution  meets  with  embarraH- 
mentin  the  nortliern  itatei,  and  several  of  them  have  endeavored,  by  local  statute*, 
to  supply  the  defldency.  The  Constitution  of  the  United  States,  and  the  act  of  Cod- 
gMss,  evidently  contemplated  summary  minlttarial  prooeedlDg*,  and  not  the  ordinal; 
oourte  of  judicial  inveatlgatlon.  StoiT's  Comm.  on  the  Const  ill  677;  Wright  v. 
Deacon,  6  Serg.  &  Bawte,  02.  In  the  last  case  It  was  held  that  the  writ  of  hmin* 
TtpUgiaido  did  not  lie  to  try  the  right  of  the  fugitive  to  freedom,  though  on  the  return 
of  the  fugitive  to  the  state  from  which  be  fled  hi*  right  to  freedom  might  be  tried. 
Beefartlier,»/hi,ii.  aa,  BOtesfe],  (rf).  It  leenie  to  be  an  nnsetUed  question  whether 
statDte  provision*  relative  to  the  *urrender  of  fugitives  from  labor,  in  obedience  to  the 
Conetilutlan  of  the  United  State*,  be  of  exclusive  Juriadiction  in  the  United  Slate*,  or 
may  be  aided  by  auxiliary  statute  provisions  in  the  stales.  But  the  oaae  of  Prigg  v. 
The  Commonwealth  of  Pennaylvanla,  10  Peten,  S9e,  may  be  cmsidered  a*  settling 
the  question  to  favot  of  the  exclnsive  Jurisdiction  of  the  United  State*.  See  infra, 
H,  S2,  21S.  It  wa*  there  declared  that  the  national  government.  In  the  absence  of  all 
positive  proviiions  to  tlie  contrary,  wa*  bound,  through  it*  proper  department,  legia* 
latlve,  executive,  or  judiciary,  a*  the  ea*e  might  require,  to  cany  into  effect  all  tba 
right*  and  duties  Imposed  upon  il  by  the  Constitutitm.  Any  legislation  by  Coogres*, 
in  a  case  itithln  it*  Jurisdiction,  supersede*  all  state  legislation,  and  Impliedly  pro- 
hlbiU  It.  Sec  Houston  p.  Uoore,  &  Wbeaton,  21,  22 ;  Stnrge*  >.  Crowninshield. 
1  Wbeaton,  122,  193,  >.  p. 
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LECTURE   XIX. 

OF  CONSTmmONAL  BESTBICnONB  ON  THE  POWEBS  OP  THE  SBTxaU. 
STATES. 

Wb  proceed  to  consider  the  extent  and  effect  of  certain  consti- 
tntional  restrictions  on  the  authority  of  the  sepatste  states.  As 
the  ConstituUoii  of  the  United  States  was  ordained  and  estab- 
lished) by  the  people  of  the  United  States,  for  their  own  goyem- 
ment  as  a  nation,  and  not  for  the  goTernment  of  the  individual 
states,  the  powers  conferred,  and  the  limitations  on  power  con- 
tained in  that  inBtrument,  are  applicable  to  the  government  of 
the  United  States,  and  the  limitatioos  do  not  apply  to  the  state 
goremmenta  unless  expressed  in  terms.'  Thus,  for  instance,  the 
provision  in  the  Constitution  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  was  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  government 
of  the  United  States,  and  does  not  apply  to  the  state  govern- 
ments, (a)  The  people  of  the  respective  states  are  left  to  create 
such  restrictions  on  the  exercise  of  the  power  of  their  particular 
governments  as  they  may  think  proper  ;  and  restrictions  by  the 
Constitution  of  the  United  States,  on  the  exercise  of  power  by 
the  individual  states,  in  cases  not  consistent  with  the  objects  and 
policy  of  the  powers  vested  in  the  Union,  are  expressly  enu- 
merated. 

"  No  state,"  says  the  ConsUtution,  (()  "  shall  enter  into  any 
treaty,  alliance,  or  confederation ;  grant  letters  of  marque  and 
reprisal ;  coin  money ;  emit  bills  of  credit ;  make  anything  but 

(a)  BuTon  r.  Tbe  tUjot  ud  City  Council  of  BaltioMn,  7  Peten,  Sia  See  kbo 
In  the  DULtler  of  Smith,  10  WendeU,  UA 

(b)  Art.  1,  tec  la 

'  Twitchell  o.  Tbe  ComnionweBldi,  7     71 ;  Fox  ».  Ohio,  6  How.  *11.    See  The 
Wall.    S21;   Perrear  u.   The    Connnoo-    Jiutice*  v.  Hnn«7>  ^  WaU.    274,  278; 
wealth,  &  Wall.  476 ;  Wlthen  i;.  BacUey,    oala,  826,  □.  L 
2OH0W.M;  Smith  c.  Maryland,  18  How. 
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gold  and  ulver  coin  a  tender  in  payment  of  debts  ;  pass  any  bill 
of  attainder,  expott/aeto  law,  or  law  impairing  the  obligation  of 
oontracta  ;  or  grant  any  title  of  nobility.  No  Btate  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing 
ita  inspection  laws,  nor  lay  any  duty  on  tonnage,  beep  troops  or 
ships  of  war  in  time  of  peace,  enter  into  any  i^pvemeot  or  com- 
pact with  another  state,  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded,  or  in  suoh  imminent  danger  as  will 
not  admit  of  delay." 

Most  of  these  prohibitions  would  seem  to  speak  for  themseWes, 
and  not  to  stand  in  need  of  exposition.  I  shall  confine  myself  to 
those  oases  in  which  the  interpretation  and  extent  of  some  of 
these  restrictions  have  been  made  the  subject  of  judicial  ioTesti- 
gatioQ. 

1.  Of  Biiu  of  Credit. — SiiU  of  credit,  within  the  purview  of 
the  Constitution  of  the  United  States,  prohibiting  the 
emission  of  them,  are  declared  *  to  mean  promissory  notes  *  408 
or  bills  issued  by  a  state  government,  exclusively  on  the 
credit  of  the  state,  and  intended  to  circulate  through  the  com- 
munity for  its  ordinary  purposes  as  money  redeemable  at  a  future 
day,  and  for  the  payment  of  which  the  faith  of  the  state  is 
pledged,  (a)    The  prohibition  does  not  therefore  apply  to  the 

{a)  CralK  t>.  The  Siftte  of  H]«Miir1,  4  Peten,  410.  In  the  cue  of  Britco  v.  Th« 
Bank  of  Kentnckj,  U  Peten,  2CT,  the  qneition  wbtt  were  biili  o/cndit,  of  which  the 
emiHioa  wm  prohibited  to  the  ttatei,  mm  ezteniiTet;  diicoued.  Thej  w«re  defined 
to  be  paprr  imed  by  tie  mthnrity  of  a  itale  on  ike  faith  of  the  ttaU,  and  datgited  to  drcu- 
latt  at  BHiKjr  ,■  and  under  thli  deflniUon  It  was  adjudged  that  a  bank  of  the  State  of 
Kentock]',  ealaUiahed  in  the  nanw  and  on  behalf  of  the  itate,  nnder  the  Arectloii  of 
a  picsideDt  and  twelTe  diiecton  chosen  by  the  leglslatare,  and  the  bank  eicIusiTel/ 
the  property  of  the  state,  and  with  a  capital  of  two  millions,  and  with  anthoritj  to 
Issue  Dotes  payable  tn  bearer  on  demand,  and  receire  depoiits  and  make  loam  ;  and 
the  Dotes  of  which  bank,  by  a  subsequent  act,  were  to  be  received  on  ezecDtions  by 
plaintiff,  and  If  refused,  further  proceedings  to  be  delayed  on  the  Judgment  for  Ewo 
years,  was  not  miiin  the  proAiUd'on  in  lK»  Conttilvlioii  of  tht  Unittd  Slaia  againtt  Iht 
mittUm  ofbSU  qfendit,  Mr.  Justice  Stoiy  dissented  from  this  decision,  and  said  that 
the  late  Chief  Justice  Hanhall  was  of  opinion  with  him,  when  the  same  case  wat 
before  the  i:onrI,  and  argued  at  a  preceding  term  ;  and  he  further  said  that  he  would 
Dot  distinguish  the  case  in  principle  from  that  of  Craig  v.  The  State  of  Missouri. 
It  appears  to  me,  with  great  tubmluion  to  the  Supreme  Court,  that  this  dediion 
citentiaUy  oTermles  the  case  of  Craig,  and  greatly  impairs  the  force  and  ralne  of 
the  oonstitDtional  prohibition.  In  the  caae  of  Una  v.  State  Bank  of  IIllDois,  1  Scam. 
BT,  decided  by  the  Saprnne  Conrt  »f  that  tlate  in  18$S,  it  appeared  that  the  State 
Bank  of  lUlnoia  was  owned  by  the  ttale,  and  anthorlnd  to  Issue  notes  or  bill*  in 
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DOtea  of  a  state  bank,  drawn  on  tlie  credit  of  a  partjcular  fimd 
set  apart  for  the  purpose,  (ft)  Through  all  our  colonial  history, 
paper  money  vas  much  in  use ;  and  from  the  era  of  our  inde- 
pendence down  to  the  date  of  the  Coostitntion,  bills  of  cr«dit| 
issued  under  the  aathority  of  the  confederation  Congress,  or  of 
the  individual  stateo,  and  intended  for  ciroulaUon  from  hand  to 
baud,  were  uniTemally  denominated  ^per  money ;  and  it  was  to 
bar  the  goTerjimencal  issues  of  such  a  delnsire  and  peroicions 
substitute  for  cash,  that  the  constitutional  ;»ohibition  was  intro- 
duced.  The  insuing  of  such  bills  by  the  State  of  Missouri,  under 
the  deaomiaation  of  eerHfietAet^  was  adjudged  to  be  unconstitu- 
tional, though  they  were  not  made  generally  a  legal  tender,  bnt 
they  were,  oeTertheleas,  made  reoeirable  in  payment  of  taxes, 
and  by  all  oivil  and  military  officers  in  discharge  of  salaries  and 
fees  of  office.  Instmnients,  however,  issued  by  or  on  behalf  of 
a  state,  binding  it  to  pay  money  at  a  futore  day,  for  services 
actually  rec^ved,  or  for  money  borrowed  for  present  use,  were 
declared  not  to  be  bills  of  credit,  within  the  meaning  of  the  Con* 
stitution.  (o)  ^ 

■mall  iiuni  from  twen^  dollu*  to  one  dollar,  drawing  IntereM,  aod  leceivahle  in 
paymeiit  ofdebu  due  to  the  ilate;  and  that  the  legislature  were  pledged  to  redeeitt 
tbe  UUa,  and  creditor*  were  staged  from  eollet^iiif  their  debts  for  three  jt»n,  imleta 
the;  would  receive  the  bills  In  paymeDt  The  ooort  held  that  the  analog;  was  s* 
itriking  between  that  institution  and  the  Uissouri  loan  ofBce,  at  to  renda  the  deci- 
■loD  in  Cr^g  D.  The  State  of  Missouri  in  pcdnt,  and  UndiDf  on  the  stale* ;  and,  coo- 
sequeotlj,  it  wa*  adjudged  that  the  act  establishing  the  State  Bank  of  niiaois  wae 
unconstitutional,  and  its  nolei  Toid.  And  in  the  case  of  HcFarlaod  v.  The  Suie 
Bank,  4  Ark.  44,  the  Supreme  Court  of  Arkansas  held  itaaU  bound  and  CMicladed  b; 
the  decision  in  Briscoe  i>.  The  Bknk  of  Eentockj,  tboogh  II  was  admittad  to  bt 
inconslitent  with  the  doctrine  and  dectsioa  in  the  prior  ca*e  of  Craig  v.  The  State 
of  M1«8oari.  The  court  evldentt;  regretted  that  the  ca*e  of  Craig  bad  beea  over- 
ruled, ai  it  contained  the  sound  and  tme  coostltational  doctrine.  The  Bank  of 
Arkansas  stood  on  the  same  ground,  and  had  the  same  easential  qsalities,  and  it* 
notes  were  bills  at  credit  within  the  decision  of  Craig,  and  not  bills  of  ct«dit  within 
the  decision  of  Brlicoe,  and  the  latter  decision  the;  held  thenMelra*  bound  to  obey, 

{h)  Billls  oifi.  The  State,  2  M'Cord,  12. 

(e)  Craig  c.  The  State  of  Missouri,  uAi  npra.  Mr.  Justice  Shu;,  in  fais  Commen- 
taries on  the  Constitution,  ill.  p.  19,  seems  to  be  of  oiunion,  tliat.  Independent  of 
long-continued  practice  from  the  time  al  the  adoption  of  the  Constitution,  t)w  state* 
would  not,  upon  a  sound  constroctioD  of  the  Constitution,  if  the  qnestioa  wa*  r«* 

1  See  farther,  a*  to  what  are  not  bill*  Bank  of  Ala.,  18  How.  13  (same  priuci- 

ot  credit,  McCo;  b.  Waahington  Coun^,  pie  as  Briscoe  d.  Bank  of  E;.) ;  m»  to 

SWall.Jr.881;BaUe7o.Uilncr,l  Abbott,  what  are,  Ci^  N.  Buk  v.  Mabaii,  3  La. 

U.  B.  261;  35  Oa-  SaO;  Danlnghm  v.  Ann.  761. 
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X  Bx  pMt  F«eto  Lttm.  —  In  Caldtr  v.  BvU,  (<2)  the  qneBtaon  on 
the  meaning  of  an  expostfaeto  law,  within  the  probibition  of  the 
Constitution,  was  extensively  disouBsed. 

The  legislature  of  Connecticut  had,  by  a  resolution  or  law,  set 
aside  a  deoree  of  the  oontt  of  probates,  rejecting  a  will,  and 
directed  a  new  bearing  before  the  court  of  probates,  and  the 
point  was,  whether  that  resolution  was  an  ex  pott  faeto  law  pro- 
hibited by  the  Constitution  of  the  United  States. 

It  was  held  that  the  words  ex  pott  faeto  laws  were  technical 
expressions,  and  meant  every  law  that  made  an  act  done  hefor« 
the  passing  of  the  law,  and  which  was  innocent  when 
*  done,  criminal ;  or  which  t^gravated  a  crime,  and  made  *  409 
it  greater  than  it  was  when  committed ;  or  which  changed 
the  punishment,  and  inflicted  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  conunitted  ;  or  which  altered  the  legal 
rules  of  evidence,  and  received  less  or  different  testimony  than  the 
law  required  at  the  time  of  the  commission  of  the  o£FeQce,  in  order 
to  convict  the  offender.  The  Supreme  Court  concluded  that  the 
law  or  resolution  of  Conneoticu  t  was  not  within  the  letter  or  inten- 
tion of  the  prohibition,  and  was, therefore,  lawful,  (a)  Afterwards, 
in  Fletcher  v.  Peck,  (A)  it  was  observed  that  an  ex  post  facto  law 

bttgra,  be  tnlhorlzed  to  iDcorporate  btnka,  with  ■  power  to  circulate  bank  paper  ■■ 
coneaej,  loMmiich  m  the7  are  expreulj  prohltdted  from  coining  maaej.  Be  dtet 
tb«  opinioai  of  ib.  Webater,  of  the  Benate  of  the  Dniled  Slstet,  and  of  Mr.  Dexter, 
fOnnerlji  BteraUtrj  of  War,  aa  the  lame  dde.  But  the  equal,  if  not  the  greater 
atuhorit;  of  Mr.  Hamltton,  the  earliest  Secretary  of  the  T^eatnrj,  may  be  cited  In 
■opp<nt  of  a  different  opinion,  and  the  ennteaiporarr  teiue  and  nnlform  practice  of 
the  nation  are  dediive  on  the  queition.  Bank  paper,  like  cbeckt  and  negotiable 
uotea,  drculalea  entlrelj  npon  prirate  credit,  and  b  not  a  coerclTe  circulation.  It  li 
U  every  perton't  option  to  recelTe  or  reject  IL  The  Conatitntion  eTidentl;  had  In 
view  IhIIi  ol  aeilt  iwued  by  law,  In  the  name  and  on  th«  credit  of  the  itate,  and 
Intended  for  circntation  from  hand  to  hand  at  money,  and  of  which  our  tuitory  fur- 
nished M>  many  pemiciout  example!.  The  words  of  the  ConatitutiiHi  are,  that  no 
•toM  ihall  emit  billt  ofertdil.  The  prohlbltioii  does  not  extend  to  billa  emitted  by  indi- 
vldnala,  singly  or  collectively,  whether  aaeociated  under  a  private  agreement  for 
banking  purpoeea,  a*  wa«  the  case  with  the  Bank  ol  Ifew  York  prior  lo  it«  earlieat 
charter.  In  the  wlotet  of  1791,  or  acting  under  a  chai-ter  of  Incorporation,  «o  long  a< 
the  ttate  lends  not  Its  credit,  or  obligation,  or  coercion,  to  suslalu  the  circulation.  In 
the  ca«e  of  Briscoe  d.  The  Sank  of  the  Commonwealth  of  Kentucky,  this  question 
was  pot  at  rest,  by  the  opinion  of  the  court  that  there  wia  no  limitation  In  the  Con- 
ttitutlon  on  the  power  of  the  ilates  to  incorporate  banks,  and  their  notes  were  not  in- 
teoded  to  be  inhibited,  nor  were  considered  as  billt  of<:nltt.     11  Peters,  S&T,  816,  849. 

(if)  3  Dallas,  860. 

(a)  Strong  v.  The  State,  I  BlacU.  [lai.)  198,  i.  p. 

{h)  6  Craoch,  188. 
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vras  one  which  rendered  an  act  ponuhsUd  in  a  manoer  in  which 
it  was  not  punishable  when  it  was  oommitted.  This  definition  i» 
distinguished  for  its  comprehflosiTe  brevity  and  precision,  and  it 
extends  to  laws  pasaed  after  the  act,  and  affecting  a  person  by  way 
of  punishment  of  that  act,  either  in  his  person  or  estate.  Mc  poit 
facto  laws  relate  to  penal  and  criminal  proceedings,  which  impose 
punishments  or  forfeitures,  and  not  to  civil  proceedings,  which 
affect  private  rights  retrospectively.^  y>'    Rebtwpeotive  laws  and 

1  Ex  pott  Faeto  Lawn.  —  This  la  one  of  take  tM  oftth  that  lie  lud  not  dtHie  certain 

the  great  coutinitioaal  quMtiona  irbldi  apecUled  aoti,  tonw  of  whtdi  at  Ike  time 

has  been  reopened  and  mncb  dlacaawdln  of  dotDgthemwemnotcrinuBaliiraabcld 

case*  arliing  oat  of  the  rebeUion.  Toid  for  like  reaioca.    See,  however,  the 

An  act  of  Congreu  provided  that  do  rery  able  disBeDting  oplnioD  of  Sir.  Jm- 

one  ihould  be  admitted  as  ao  attome;  or  Uce  Miller,  in  which  the  Chief  JiuUce  and 

counsellor  to  the  bar  of  way  United  States  Sw ajne  and  Davli,  JJ.,  conciUTed,  p.  888. 

oourt,  or  should  be  allowed  to  appear  hy  Bat  these  were  both  cases  of  penoos  who 

viittie  of  an;  previona  admission,  unless  had  preTlousljr  been  admitted  to  their 

he  should  have  first  taken  an  oath  that  respective  callings ;  and   Ur.   Pomerojr 

he  had  not  done  certain  acts  of  treason  (Const.  Law,  }  &3Z)   thbks  that  as  to 

against  the  United  States,  had  not  held  fntore  applicants  the  requirement  of  the 

Office  under,  or  fielded  Tolnntary  support  test  oath  was  constitntional,  and  cites  Et 

to  aD7  authoriiy  hostile  to  them,  and  pivU  Magmder,  Supreme  Ct  D.  C,  to 

would  support  and  bear  true  allegiance  that  effect,  J  6S1.    FWther  cases  on  tlw 

to  the  Constitution.    It  was  held  that  this  aabjcct  are  Ex  parte  Law,  86  Ga.  2SG; 

act,  which  was,  of  course,  directed  at  The  Uurpb]'  &  Glover  Test  Oath  Case*, 

those  who  had  taken  part  in  the  rebellion,  il  Ho.  839. 

was  both  a  bill  of  attainder  and  an  tx  pint  Bat  in  several  cases  It  has  been  Iield 

Jada  law,  and  therefore  DnconstitntlonaL  ttiat  tliose  wlw  bad  taken  part  In  the  m- 

Ex  parte  Garland,  i  Wall.  883.    See£z  beiiion  might  be  constitutlonaUj  deprived 

porU  Idiw,  36  Ga.  286.     So,  in  Cnmmings  of  tbe  right  to  vole.     Anderson  v.  Baker, 

■>.  Hissouri,  4  WsU.  277,  a  provision  in  28Hd.581;  Ridle7o.Bbei1>rook,aColdw. 

a  state  constitntion  tbat  no  clergynuui  BBO ;  Blair  r.  Rldgely,  41  Ho.  63.    And 

should  be  pennitted  to  teach,  preach,  or  It  Is  very  clettr  that  an  act  exempting  all 

solemnize  marriage,  unlei*  he  should  first  persons  from  prosecution  for  acta  done  bj 

ji  A  statute  removing  tbe  liar  of  the    pa*t  faoo.     United   State*   r.  Hughe*,  8 
etatuteofiimitationiwhereit  has  already     Ben.  29. 

mn  ia  tx  pot /acta.    Moore  d.  State,  13  In  Ertng  t>.  Hlssonrl,  107  U.  B.  2SI, 

N.  J.  L.  203,  overraling  s,  c.  42  N.  J.  L.  a  person  was  convicted  of  eaotder  in  the 
206;  DinckerlockeriT.  Marsh,  76 Ind.  648.  second  degree;  and  the  conviction  was 
Held  amtm,  as  to  an  eKtenalon  of  the  set  aside  on  his  appeal,  which  operated 
time  allowed  bj  the  statute  where  it  has  as  an  scqulltal  of  the  crime  of  murder  in 
not  jet  run.  Com,  r.  DuRr,  90  Pa.  St  the  first  degree.  Held,  that  a  statute 
606 ;  People  v.  Lord,  12  Bun,  282.  A  changing  the  effect  of  snch  reversal  was 
tx  pett/acto.  Though  the  change  may  be 
OQe  of  procedure,  it  aSect*  a  substantial 
right  of  defendant,  and  this  is  the  lest. 
[480] 
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state  laws,  deveBtiiig  vested  righta,  QDleas  ex  poitfaiAo,  or  impair- 
iog  the  obligation  of  contracts,  do  not  fall  withia  the  prohibition 
coDtained  in  the  Constitutioa  of  the  United  States,  however  re- 
pogDaot  they  may  be  to  the  principles  of  sound  legislation,  (c) 

3.  Tlw  StKtM  oumot  oontrol  tlia  Bxsrolaa  of  Fsderal  Powsr.— 
The  state  legislatures  oannot  annul  the  judgments,  nor  determine 
the  extent  of  the  jurisdiction,  of  the  courts  of  the  Union.  This 
was  attempted  by  the  legislature  of  Pennsylvania,  and  declared 
to  be  inoperative  and  void  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  The  United  Statet  y.  PeUra.  (<f)  Such  a 
power,  as  we  have  heretofore  seen,  necessarily  resides  in  the 
supreme  judicial  tribunal  *  of  the  nation.  It  has  also  been  *  410 
adjudged  that  no  state  court  has  authority  or  jurisdiction 
to  enjoin  a  judgment  of  the  Circuit  Court  of  the  United  States, 
or  to  stay  proceedings  under  it.  This  was  attempted  by  a  state 
court  in  Kentucky,  and  declared  to  be  of  no  validity  by  the 
Supreme  Conrt  of  the  United  States,  in  M^Kim  v.  Voorhiet.  (a) ' 

(e)  Calder  e.  Bull,  8  DkIIm,  386 ;  Sstterlee  v.  KUtthewson,  2  Peters,  418 ;  Watson 
*.  HeiwT,  8  td.  Sa 

(<0  6  Cnmch,  115.  (a)  7  Cnndi,  2Ta 

Tiitne  of  miliUiy  ftathoritjr  of  the  United  page  (*  410)  hu  been  twice  refemd  to 

Sikte*  or  of  the  itate  during  the  late  war,  and  denied  to  be  lav  b^  tbe   Snpreme 

«nd  made  pleadable  In  bar  of  all  actloni  Court    Freeman  b.  Howe,  24  How.  450, 

tben  initlmted  or  thereafter  to  be  t^aioX  468;  Bnck  v.  Colbath,  3  WaE  SS4,  341. 
an;  penon  for  inch  acta,  was  conititn-  The  mie  now  laid  down  U,    "that 

tlonal.    Drehman  v.  Stifle,  8  Wall,  696.  whenerer  propertj  baa  been  aeized  b^  an 

A  law  Imposing  a  leM  penalty  than  a  offlcer  of  the  court,  by  vlnne  of  It*  pro' 

former  law  which  It  repeala  It  not  tx  pan  ceM,  the  property  ia  to  be  conaidered  ■• 

facto  as  to  oSencei  committed  before  it*  In  the  cnitody  of  the  court,  and  under  ita 

passage.     Common  wealth  r.  Wyman,  IS  control  for  the  time  being;  and  that  no 

Cnah.  287;  Stale  o.  Arlln,  S9N.  H.  179,  other  court  has  a  right  to  Interfere  with 

180.    Aa  to  the  genermi  qoeation,  what  1*  that  posaeaslon,  unlet*  it  be  some  court 

aD«x/icM.^K(alaw,«eeHartnngD.People,  which   may   hare  a  direct    auperTlsory 

22  N.  T.  06;  State  v.  SniliTan,  14  Rich,  control  over  the  court  whose  process  has 

(8.  C.)  281;  StAte  v.  Paul,  6  R.  I.  186;  first  taken  posaeisioD,  or  some  superior 

Lord  p.  Chadbonrae,  42  He.  420;  CofBn  Jurisdiction  to  the  premises."    Miller,J., 

V.  Rich,  46  M«.  607 ;  Rich  n.  Flanders,  SO  In  Bnck  ir.  Colbath,  npra.    See  RIgg*  v. 

N.  H-  304 ;  Ont  t>.  The  Bute,  9  WalL  36.  Johnson  County.  8  Wall.  100, 196 ;  Taylor 

1  Biggs  v.  Johnson   Connty,  0  Wall  v.  Carryl,  20  How.  683,  606.     On  this 

IflS,  stated  anU.  322,  n.  1 ;  The  Mayor  v.  prindpie  it  was  held  that  replerin  did  not 

Lord,  6  Wall.  409 ;  Saperrison  a.  Durant,  lie  in  a  slate  conrt  against  a  marstuU  of 

lb.  416;  Amy  b.  Tbe  Bnperrison  of  Des  the  United  States  for  property  attached 

H<diief ,  11  WalL  136 ;  mde,  401,  n.  1.  by  him  on  meiite  process  from  a  United 

The  last  ilatement  in  tbe  text  of  this  State*  court  agniiMt  a  third  penon.   Free- 
Toi.r.-81  [481] 
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Ko  state  tribunal  can  interfere  with  aeiznres  of  property  made  by 
revenue  officers,  under  the  laws  of  the  United  States  ;  nor  inter- 
rupt, by  process  of  replevin,  injunotion,  or  otherwise,  the  exer- 
cise of  the  aathoritj  of  the  federal  officers  ;  and  any  interventioD 
of  state  authority  for  that  purpose  is  nnlawful.  This  was  so 
declared  by  the  Supreme  Court  in  Staeum  t.  Jfayi«rry.  (6)  Nor 
can  a  state  court  issue  a  mandamut  to  an  officer  of  the  United 
States.  This  decision  waa  made  in  the  case  of  JiT  Oluny  t.  SiUi- 
mant  (c)  and  it  arose  in  consequence  of  the  Supreme  Court  in 
Ohio  sustaining  a  jurisdiction  over  the  register  of  the  land  office 
of  the  United  States,  in  respect  to  his  ministerial  acts  as  register, 
and  claiming  a  right  to  award  a  mqndamxu  to  that  officer  to  com- 
pel him  to  issue  a  final  certificate  of  purchase.  The  principle 
declared  by  the  Supreme  Court  was,  that  the  official  conduct  of 
an  officer  of  the  government  of  the  United  States  can  only  be 
controlled  by  the  power  that  created  him. 

If  the  officer  of  the  United  States  who  seizes,  or  the  court  which 
awards  tlie  process  to  seize,  has  jurisdiction  of  the  subject-matter, 
then  the  inqniry  into  the  validity  of  the  seizure  beloi^  exclu- 
sively to  the  federal  courts.  But  if  there  be  no  jurisdiction  in 
the  instance  in  which  it  Is  asserted,  as  if  a  marshal  of  the  United 
States,  under  an  execution  in  favor  of  the  United  States  against 
A,  should  seize  the  person  or  property  of  B,  (d)  then  the  state 
courts  have  juiisdietion  to  protect  the  person  and  the  prop- 
erty so  illegally  invaded  ;  and  it  is  to  be  observed  that  the  juris- 
diction of  the  state  courts  in  Rhode  Island  was  admitted  by 

(A)  2  WbefttoD,  1.  Any  reatraint  bj  Itkte  katboiity  on  itUe  officers  in  the  ezecn- 
tion  of  the  proceu  of  tbeir  courts  is  attoKether  iDoperatiTe  npoo  the  officers  of  the 
Daited  States  in  the  execution  of  the  mftDdatci  which  issue  to  them.  Baldwin,  J, 
in  McNatt  v.  Bland,  2  How.  IT. 

(e)  e  Wheaton,  S9B. 

[d)  Brnen  v.  Ogden,  0  HaUt.  870 ;  Tftam  v.  Tafl,  7  Martin  (La.),  410. 

man  c.  Howe,  supra  (rBTerring  B,  c.  14  r.  Colbath.sifpra,'  Ward  v.  HKI17, 19  Wtt. 
Gray,  666)  j  Munion  d.  Hsrrotm,  84  HI.  76;  Booth  v.  Ableman,  IB  Wis.  496. 
422.  See  also  Taylor  r.  Carryl,  nfpro.  Trover  will  lie  in  the  state  conrta 
But  on  the  other  hand  it  has  be?n  dedded,  against  a  postmaster  for  impropeiiy  de- 
qualifying  tome  eipretsionB  in  Freeman  talainganewgpaper.althooghsnchdeten- 
r.  Howe,  that  trespass  does  lie  in  a  state  tion  is  under  color  of  the  laws  of  the 
court  agAlnst  a  marshal  for  taking  goods  United  States,  and  the  rcfolatioiis  td  the 
nndera  writ  of  attachment  from  a  United  post-offlce  department.  Teall  v.  Feltoo, 
States  court,  wUch  did  not  belong  to  the  13  How.  284;  ■<w™iing  ■.  c.  1  Count, 
defendant  In  the  attachnwnt  suit  Back  687- 
[482] 
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•  the  Supreme  Court  of  the  United  States,  in  Slocum  t.    •  411 
Magberry,  upon  that  very  ground. 

In  the  cane  of  7%e  United  Statei  v.  Bameg,  (a)  the  diatriot 
JUG^  of  Maryland  carried  to  a  great  extent  the  exemption  from 
state  control  of  officers  or  peiwms  in  the  service  of  the  United 
States,  and  employed  in  the  transportation  of  the  miul.  He  held 
that  an  innkeeper  had  no  lien  on  the  horees  which  he  had  fed,  and 
which  were  employed  in  the  transportetion  of  the  mtul.  The  act 
of  Congress  of  March,  1790,  prohibited  all  wilful  obstructjon  of 
the  pase^e  of  the  mail ;  and  a  claim  for  debt  would  not  justify 
the  stopping  of  the  mail,  or  the  means  necessary  to  transport  it, 
either  upon  principles  of  common  law,  or  upon  the  statute.  The 
judge  steted,  in  this  case,  that  even  a  stolen  horse  found  in  the 
mail  Btd^e  could  not  be  seized ;  nor  could  the  driver,  being  in 
debt,  or  having  committed  an  offence,  he  arrested,  in  such  a  way 
as  te  obstruct  the  passage  of  the  mail.  But  in  a  subsequent  case 
in  the  Circuit  Court  of  Pennsylvania,  (()  it  was  held  that  the  act 
of  Congress  was  not  to  be  so  construed  as  to  endanger  the  public 
peace  and  safety.  The  carrier  of  the  mail,  driving  through  a 
populous  city  with  dangerous  rapidity,  and  contrary  to  a  munici- 
pal ordinance,  may  be  stopped,  and  the  mail  temporarily  detained 
by  an  officer  of  the  city.  So,  if  the  officer  had  a  warrant  against 
a  felon  in  the  st^e,  or  if  the  driver  should  commit  murder  in  the 
street,  and  then  place  liimself  on  the  mail  sti^e  box,  he  would 
not  be  protected  from  arrest,  though  a  temponuy  stoppage  of  the 
m^l  might  be  the  consequence.'  The  public  safety  in  one  case  is 
of  more  moment  than  the  public  inconvenience  which  it  might 
produce  in  the  other,  (i;) 

But  while  all  interference  on  the  part  of  the  state  authorities 
with  the  exercise  of  the  lawful  powers  of  the  national  govern- 
ment  has  been  in  most  cases  denied,  there  is  one  case  in 
which  any  control  by  the  federal  over  the  state  •  courts,   •  412 
other  than  by  means  of  the  established  appellate  jurisdic* 
taon,  has  equally  been  prevented.     In  Digga  and  Keith  T.  WoU 

[a]  8  Hklt'B  Law  Jnamnl,  128. 

(6)  Uuited  Statei  e.  Hut.  1  Feten,  C.  C.  800. 

(c)  A  CoU-gate  keeper,  on  ■  natloDal  road  pai^ng  through  ft  atftte,  cannot  itop 
the  coach  canring  the  United  States  mail,  for  a  ref  asat  to  pay  toll.  The  remedy. 
If  taj,  U  bf  action  agslust  the  contractor.  Hopklnt  d.  Stockton,  2  Watta  t  Btag. 
168. 

1  United  SUte*  v.  Kirby,  7  Wall  482. 
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eott,  (a)  it  waa  decided  generally,  that  a  coart  of  the  United 
States  coQld  not  enjoin  proceediDgs  in  a  Btate  court;  and  a  decree 
of  the  Circuit  Court  of  the  United  States  foi  the  District  of  Con- 
necticut was  reversed,  liecause  it  had  enjoined  the  parties  from 
proceeding  at  lav  in  a  state  court.  So  in  Mc  parte  Cabrera^  (&) 
it  was  declared  that  the  circuit  courts  of  the  United  States  could 
not  interfere  with  the  jurisdiction  of  the  courts  of  a  state.  These 
decisions  are  not  to  be  contested ;  and  yet  the  district  judge  of 
the  Northern  District  of  New  York,  in  the  spring  of  1823,  in  the 
case  of  Larmng  and  Thayer  r.  The  North  River  Steamboat  Com- 
pany, enjoined  the  defendants  from  seeking  in  the  state  courts, 
under  the  acts  of  the  state  legislature,  the  remedies  which  those 
acts  gave  them.  This  would  appear  to  have  been  an  assumption 
of  the  power  of  control  over  the  jorisdiotion  of  tlie  state  courts, 
in  hostility  to  the  doctrine  of  the  Supreme  Court  of  the  United 
States,  (c)  In  the  ease  of  Kennedy  v.  Hart  of  CatilUt,  (d)  an 
injunction  had  been  unwarily  granted,  in  the  IhigUsh  Court  of 
Chancery,  to  restrain  a  party  from  proceeding  in  a  suit  in  tlie  Court 
of  Sessions  in  Scotland,  where  the  parties  were  domiciled.  It  was 
admitted  that  the  Court  of  Sessions  was  a  court  of  competent 
jurisdiction,  and  an  independent  foreign  tribunal,  though  subject 
to  an  appeal,  like  the  Court  of  Chancery,  to  the  House  of  Lords. 
If  the  Court  of  Chancery  could  in  that  way  restrain  proceedings 
in  the  Court  of  Sessions,  the  Sessions  might  equally  enjoin  pro> 
ceedings  in  chancery,  and  thus  stop  all  proceedings  in  either 
court.     Lord  Eldon  said  he  never  meant  to  go  further  wittt  the 

(a)  4  Cr»Dch,  179.  s.  p.  io  Eiitredge  v.  EmeraoD.  [Ill  K.  H,  227,]  and  In  Dudkr** 
Cue,  C.  C.  XI.  8.  tor  FeniuylTUiia,  1  PeDDiyliftnUi  Law  Journal,  S02 ;  CureU  b.  F. 
&  M.  Bank,  Har.  (Mich.)  Ch.  197.  Ifeither  the  United  States  nor  the  aUte  court* 
can  interfere  or  control  the  operation!  of  each  other.  The  conrta  of  the  United 
Statei  can  onl;  interfere  bj  that  appellate  jnriadiclion,  ud  the  itate  comti  have  do 
power  to  interfere  bj  injunction.    S  Slory'i  Comm.  on  the  Conal.  624,  025. 

(b)  1  Wash.  232 ;  United  Statei  v.  French.  1  Gall.  1,  ».  p. 

(c)  The  asBumed  Jnrisdlction  «»*  not  afterwardi  EnitalDed ;  and  a  WIl  la  equity 
Id  a  itBle  court  (or  an  injunction,  though  agalnM  an  alien  or  ciUxen  of  anotlier 
■tate,  waa  held  not  to  be  lucb  a  suit  Bi  ira«  remoTable  to  a  drcnit  court  of  the 
United  State*.    1  Paige,  IBS. 

id)  2  Swantt.  31S.  But  in  the  (nbsequeDt  caae  of  Bmhbj  r.  Hnnday,  6  Mad. 
397,  the  TlceChanceHor  granted  an  InjunctloD,  under  ipecfal  drcnnntancea,  to 
r««traln  proceedingi  in  the  Coort  of  Seaiioni  in  Scotland.  Tlie  New  Tork  Conrt  of 
Chauceij  ha«  diaclalmed  anj  inch  ]urt»dietion,  in  reapeet  to  a  foreign  anit  preriocaly 
commenced,  though  it  wai  in  poeieuioD  of  Jarladiction  orer  the  person  of  the  pKtj. 
Head  K.  Herritt,  2  Paige,  402. 
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iDJUDctioii  than  the  property  la  Eoglaud ;  and  lie,  on  motion,  dis- 
Holved  it  tn  toto.  (e) 

*  4.  Vhm  BtatM  o*unet  Impair  Um  Obllcatloii  of  Contnota.^  *  413 
—We  oome  uex't  to  a  probibitioD  of  great  momeat,  and 
affecting  eztenaively  and  deeply  the  legislative  authority  of  the 
states.  There  is  no  prohibitory  clause  in  the  Constitution  which 
has  given  rise  to  more  various  and  able  dlBCUSsions,  or  more  pro- 
tracted litigation,  than  that  which  deniea  to  any  state  the  nghi 
to  pass  any  law  impairing  the  obligation  of  contracts.  I  shall 
endeavor  to  give  a  full  and  accurate  view  of  the  judicial  decisions 
defining  and  enforcing  this  prohibition. 

The  case  of  Fletcher  v.  Peck  (oi)  first  brought  this  prohibitory 
clause  into  direct  discussion.  The  legislature  of  Georgia,  by  an 
act  of  7th  of  Jannaiy,  1795,  authorized  the  sale  of  a  large  tract 
of  wild  land,  and  a  grant  was  made,  by  letters-patent,  in  pursu- 
ance of  the  act,  to  a  number  of  individuals,  under  the  name  of 
the  Georgia  Company.  Fletcher  held  a  deed  from  Peek  for  a  part 
of  tLis  land,  under  a  title  derived  from  the  patent;  and  in  the 
deed  Peck  had  covenanted  that  the  State  of  Georgia  was  lawfully 
seised  when  the  act  was  passed,  and  had  good  right  to  sell,  and 
that  liie  letters-patent  were  lawfully  issued,  and  the  title  has  not 
since  been  legally  impiured.  The  aotaon  was  for  breach  of  cove- 
oaut ;  and  the  breach  assigned  was,  that  the  letters-patent  were 
void,  for  that  the  legislature  of  Georgia,  by  act  of  18th  February, 
1796,  declared  the  preceding  act  to  be  null  and  void,  as  being 
founded  in  &aud  and  corruptiou.  One  of  the  questions  presented 
to  the  Supreme  Court  upon  the  case  was,  whether  the  l^islaiure 
of  Georgia  could  constitutionally  repeal  the  act  of  1795,  and 
rescind  the  aaie  mnda  under  it. 

*  The  court  declared,  that  when  a  law  was  in  its  nature    *  414 
a  contract,  and  absolute  rights  have  vested  under  that  con- 
tract, a  repeal  of  the  law  could  not  devest  those  rights,  nor  anni- 
liilate  or  impair  the  title  so  acquired.    A  grant  was  a  contract 
within  the  meaning  of  the  Constitution.     The  words  of  the  Con- 

(e)  It  hu  been  Minmed  tud  sMerted  hj  offlckl  aathority,  that  the  Judicial 
power  of  the  TJnfted  States  had  no  power  to  mjou  the  ezecuttTc  branch  of  the  gov- 
emment  from  the  execnlloQ  of  a  coiMtitnlional  dntj  or  of  a  conitltatlonal  law,  any 
more  than  they  conld  arrett  the  legblatnre  itfell  in  paHing  tlie  law.  Oplniow  of  the 
Attome;a-Oeiieral,  i.  GOT,  606 ;  [tau,  266,  n.  1 ;  S38,  d.  I.] 
(a)  e  Cnuch,  87. 

1  Pait,  419,  n.  L 
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stitution  were  coostrued  to  comprehend  equally  ezecntory  and 
executed  contracts,  for  each  of  them  ooDtains  obligations  binding 
on  the  parties.  A  grant  is  a  contract  executed,  and  a  party  is 
always  estopped  by  his  own  grant.  A  party  cannot  pnHioance 
his  own  deed  invalid,  whatever  cause  may  be  assigned  for  its 
invalidity,  and  though  that  party  be  the  legislature  of  a  state.  A 
grant  amounts  to  an  extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  reassert  tliat  right.  A  grant  from 
a  state  is  as  much  protected  by  the  operation  of  the  provision  of 
the  Constitution,  as  a  grant  from  one  individual  to  another ;  and 
the  state  is  as  much  inhibited  from  impairing  its  own  contracts, 
or  a  contract  to  which  it  is  a  party,  as  it  is  from  impairing  the 
obligation  of  contracts  between  two  individuals.  It  was  accord- 
ingly declared  that  the  estate  held  under  the  act  of  1795,  having 
passed  into  the  hands  of  a  bona^de  purchaser  for  a  valuable  con- 
uderation,  the  State  of  Georgia  was  constitutionally  disabled  from 
passing  any  law  whereby  the  estate  of  the  plaintiff  could  be  le^lly 
impaired  and  rendered  void. 

The  next  case  that  brought  this  proviaon  in  review  before  the 
Supreme  Court  was  thatof  The  State  of  New  Jerteyy,  WiUon.  (a) 
It  was  there  held,  that  if  the  l^islature  should  declare  by  law 
that  certain  lands,  to  be  thereafter  puiehased  for  the  use  of  the 
Indians,  should  not  be  subject  to  any  tax,  such  a  legislative  act 
amounted  to  a  contract,  which  could  not  be  rescinded  by  a  subse- 
quent legialature.    In  that  case,  the  ooloutal  l^slatnre  of  New 

Jersey,  in  1768,  authorized  the  purchase  of  lands  for  the 
*  415  Delaware  *  Indians,  and  made  that  stipulation.     Lands 

were  accordingly  purchased,  and  conveyed  to  trustees  for 

((■)  T  Cnnoh,  IM.  In  Brawiter  v.  Hongh,  10  N.  H.  186,  it  wm  held  tiimt  Um 
legiilaiure  of  a  *tftte  conld  nol  efiectuUy  dereat  itieU  of  tlie  power  of  Mzmtion,  for 
it  wsi  esBentlBlly  a  power  of  lOTerelgnCj  or  eminent  domain,  and  the  court  coniid- 
ered  the  case  of  New  Jersey  v.  WiUon  might  be  luitain^  on  the  gronnd  tliat  it  was 
in  the  nature  of  a  treat]'  with  the  Indiana.  Ch.  J.  Manhali,  in  the  caae  of  FioTtdcnce 
Banlc  D.  Billing!,  4  Paten,  6dl,  coniidered  that  ft  was  not  to  be  infened,  witbont 
poaitive  stipulation,  that  a  itate  had  agreed  to  relinquiih  its  power  of  taxation-  Bat 
Id  Gordon  c.  Appeal  Tax  Court,  S  Bow.  1S8,  ft  was  adjudged  that  the  legislAtore  of 
a  state  might  make  a  Undlng  contract  not  to  be  impair^,  to  refrain  from  Impoaing 
any  tax  upon  a  tiank  or  ita  atockholdeta.  This  would  seem  to  remoTe  ih«  donbt 
suggested  in  the  case  In  New  Hampshire,  asd  to  show  that  a  state  maj,  in  i^adoa 
to  anj  particular  subject,  and  for  riMsons  of  public  policj'  or  coiuideratioii,  contract 
that  the  iovereign  power  shall  not  be  exercised.  This  point  is  abljr  discnaaed  in  tbe 
American  I«w  Magadne  for  January,  1846,  art  4. 
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the  use  of  the  Indians,  and  the  Indians  released  their  claim  to 
other  lands,  sa  a  oonsideiation  for  tluB  purchase.  The  Indians 
occupied  these  lands  until  1808,  whea  they  were  sold  to  indi- 
viduals  under  the  authority  of  an  aot  of  the  legislature,  and,  in 
1804,  the  legislature  repealed  the  aot  of  1758,  exempting  those 
lauds  from  taxation.  The  act  of  1756  was  held  to  be  a  contract, 
and  the  aot  of  1804  was  held  to  be  a  breach  of  that  contract,  and 
void  under  the  Constttution  of  the  United  States.' 

The  Supreme  Court  went  again,  and  more  lai^ely,  into  the  oon- 
sideration  of  this  delicate  and  iutereating  constitutional  doctriaci 
in  the  case  of  Terret  v.  Taylor,  (a)  It  was  there  held  that  a  legis- 
lative grant,  competeotly  made,  vested  an  indefeasible  and  irrevo- 
cable title.  There  is  no  authority  or  principle  which  could  support 
the  doctrine  that  a  legislative  grant  was  revocable  in  its  own 
nature,  and  held  only  durante  bene  placito.  Nor  can  the  legisla- 
ture repeal  statutes  creating  private  corporations,  or  coDfirming 
to  them  property  already  acquired  under  the  faith  of  previoos 
laws,  and  by  such  repeal  vest  the  property  in  othen,  without  the 
consent  or  default  of  the  corporators.  Such  a  proceeding  would 
be  repugnant  to  the  letter  and  spirit  of  the  Constitution,  and  to 
the  principles  of  natural  justice. 

But  it  was  in  the  great  case  of  Dartmouth  College  v.  Wood' 
ward,  (b)  that  the  inhibition  u[>on  the  states  to  impair  by  law  the 
obligation  of  contracts  received  the  most  elaborate  discussion, 
and  the  moat  efficient  and  instructive  application.  It  was  there 
held  that  the  charter  granted  by  the  British  crown  to  the 
trustees  of  Dartmouth  College  in  1769  was  a  contract  withia 
the  meaning  of  the  Constitution,  and  protected  by  it ;  and  that 
the  college  was  a  private  charitable  institution  not  liable 
to  the  control  of  the  legislature ;  *  and  that  the  act  of  the  *  416 
legislature  of  New  Hampshire,  altering  the  charter  in  a 
material  respect,  without  the  consent  of  the  corporation,  was  an 
act  impairing  the  obligation  of  the  charter,  and  consequently 
unconstitutional  and  void.' 

The  chief  justice,  in  delivering  the  opinion  of  the  court, 
observed,  that  the  provision  in  the  Constitution  never  had  been 
understood  to  embrace  other  contracts  than  those  which  respect 

(a)  9  Cnnch,  4S.  (b)  4  Wlieaton,  SIB. 

1  Pod,  419,  a.  L  1  P<^,  416,  n.  1. 
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property,  or  some  object  of  value,  and  confer  rigbta  which  ii»; 
be  asserted  in  a  court  of  justioe.  Dartmouth  College  was  a 
private  eleemosyoaiy  inBtitution,  endowed  with  a  capacity  to 
take  property  for  object  unconnected  with  goTemment,  and  ite 
funds  were  bestowed  bj  individuals  on  the  faith  of  the  charter, 
and  those  funds  consisted  entirely  of  private  donations.  The  oi»- 
poration  was  not  invested  with  any  portion  of  political  power, 
nor  did  it  partake,  in  any  degree,  in  the  administration  of  civil 
government.  It  vras  the  inatatution  of  a  private  oorporation  for 
general  charity.  The  charter  was  a  contract  to  which  the  donors, 
the  trustees  of  the  corporation,  and  the  crown,  were  Uie  original 
parties,  and  it  was  made  on  a  valuable  consideration,  for  the 
security  and  disposition  of  property.  The  legal  interest,  in 
every  literary  and  charitable  institution,  is  in  trustees,  and  to 
be  asserted  by  them,  and  they  claim  or  defend  in  behalf  of  tiie 
religion,  charity,  and  education,  for  which  the  corporation  was 
created,  and  the  private  donations  mode.  Contracts  of  thu  kind, 
creating  these  charitable  institutions,  are  most  reasonably  within 
the  purview  and  proteotion  of  the  Constitutiixi.  This  contract 
remained  unchanged  by  the  Revolution;  and  the  duties,  as  well 
as  the  powers,  of  the  government  devolved  on  the  people  of  New 
Hampshire  ;  but  the  act  of  that  state  which  was  complained  of 
trsn^erced  the  whole  power  of  governing  the  college  from  trus- 
tees appointed  according  to  the  will  of  the  founder  expressed 
in  the  charter,  to  the  executive  of  New  Hampshire,  lie  will 
of  the  state  was  substituted  for  the  will  of  the  donors,  in  every 
essential  operation  of  the  college.     The  charter  was  reop- 

*  417    ganized  in  such  a  manner  as  *  to  convert  a  literary  institu- 

tion, moulded  according  to  the  will  of  its  founders,  and 
placed  under  the  control  of  private  literary  men,  into  a  machine 
entirely  subservient  to  the  will  of  government  This  was,  con- 
sequently, subversive  of  that  contract,  on  the  faith  of  which  the 
donors  invested  their  property ;  and  the  act  of  the  legislstuie 
of  New  Hampshire  was  therefore  held  to  be  repugnant  to  the 
Constitution  of  the  United  States. 

The  same  course  of  reasoning,  and  leading  to  the  same  con- 
clusion, was  adopted  and  expressed  by  some  of  the  other  judges. 

In  the  opinion  given  by  Judge  Story,  he  added  some  new  and 
interesting  views  of  the  nature  of  the  contracts  which  the  Consti- 
tution intended  to  protect.  He  denied  the  power  of  the  legisla- 
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tore  to  dissolTe  flveo  the  contract  of  marriBge,  without  a  breach 
on  either  side,  and  against  the  wishes  of  the  parties.  A  dissoln- 
tion  of  the  mamage  obligation,  without  any  default  or  aaaent 
of  the  parties,  may  as  well  &11  within  the  piohibitioa  of  the 
Constitution,  as  any  other  contraot  for  a  valuable  conaideration. 
A  man  has  as  good  a  right  to  his  wife  as  to  the  property  acquired 
under  a  marriage  contract ;  and  to  devest  him  of  that  right  with- 
out his  default,  and  against  his  will,  would  be  as  fl^^rant  a 
violation  of  the  principles  of  jaatice  as  the  confiscation  of  hia 
estate,  (a)  The  prohibitory  clause  he  also  considered  to  extend 
to  other  contracts  besides  tiiose  where  the  parties  took  for  their 
own  private  benefit.  A  grant  to  a  private  trustee,  for  the  benefit 
of  a  particular  eettui  que  truBt,  or  for  any  special,  private,  or 
public  charity,  cannot  be  the  less  a  contract,  because  the  trustee 
takes  nothing  for  his  own  benefit.  Not  does  a  private  donation, 
vested  in  a  trustee  for  objects  of  a  general  nature,  thereby  become 
a  public  trust,  which  the  government  may,  at  its  pleasure,  take 
horn  the  trustee.  Government  cannot  revoke  a  grant  even  of 
its  own  funds,  when  giv«n  to  a  private  person,  or  to  a  corpora- 
tion, for  special  uses.  It  has  no  other  remaining  authority,  but 
what  is  judicial,  to  enforce  the  proper  administration  of 
the  trust  Nor  *is  a  grant  less  a  contract,  though  no  *418 
beneficial  interest  accrues  to  the  possessor.  Many  a  fran- 
chise, whether  corporate  or  not,  may,  in  point  of  foct,  be  of  no 
exchangeable  value  to  the  owners,  and  yet  they  are  grants  within 
the  meaning  and  protection  of  the  Constitution.  All  incorporeal 
hereditaments,  as  immunities,  d^^ties,  offices,  and  franchises, 
are  rights  deemed  valuable  in  law,  and  whenever  they  are  the 
subject  of  a  contract  or  grant,  they  are  just  as  much  within  tbe 
reach  of  the  Constitution  as  any  other  grant.  All  corporate 
fraDchises  are  legal  estates.  They  are  powers  coupled  with  an 
interest,  and  corporators  have  vested  rights  in  their  character  as 
corporators.     Upon  this  doctrine  it  was  insisted  that  the  trustees 

(a)  Id  Hftgulre  v.  Hogulre,  7  Dank,  164,  Ch.  J.  Bobertion  cousidered  the  eontnct 
of  marrUge  to  be  nu  gtnerit,  snd  unlike  ordinaiy  or  commercial  contracti.  It  «a« 
puilia  jurig,  and  created  by  the  public  law,  lubject  to  the  public  will,  and  not  to  that 
of  the  parties,  who  could  not  dlMolTe  It  hj  mnCnal  content.  It  waa  much  mora  than 
a  contract.  It  eatabliihcd  fundamental  domettic  relation*,  and  he  did  not  think  It 
waa  embnoed  hj  the  coiutltational  Interdiction  of  legiilatiTe  acta  impah^ng  the 
obligation  of  contract*.  ThU  appear*  to  be  the  loundeit  conitmctlon  of  the  coniti- 
tutional  proTlalon  atludtd  to.    [Qreen  n.  The  Bute,  fi8  Ala.  190.] 
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of  Dartmonth  College  had  rights  and  priTil^es  under  the  char- 
ter, of  which  they  could  not  be  devested  hy  the  legislators 
vithout  their  consent. 

The  act  of  the  legislature  did  impair  their  rights,  and  vitally 
affect  the  interest  of  the  college  under  the  charter.  If  a  giant 
of  franchise  be  made  to  A,  in  trust  for  a  special  purpose,  the  grant 
cannot  be  revoked,  and  a  new  grant  made  to  A,  B,  and  C,  for  the 
sftme  porpoee,  without  violating  the  obligation  of  the  first  giant. 
If  property  be  vested  by  grant  iu  A  and  B,  for  the  use  of  a 
general  charity,  or  private  eleemosynary  foundation,  the  obli- 
gation of  the  grant  is  impaired  when  the  estate  is  taken  bom 
their  exclusive  man^ement,  and  vested  in  them  in  common 
with  ten  other  persona. 

I  have  thus  stated  the  substance  of  the  argument  of  the  Su- 
preme Court  in  this  celebrated  vase,  and  it  contains  one  of  the 
most  full  and  elaborate  expositions  of  the  constitutional  sanctity 
of  contracts  to  be  met  with  in  any  of  the  reports.  The  deci^n 
in  that  case  did  more  than  any  other  single  act,  proceeding  from 
the  authority  of  the  United  States,  to  throw  au  impregnable 
barrier  around  all  rights  and  franchises  derived  from  the  grant 
of  government;  and  to  give  solidity  and  inviolability  to  the 
literary,  charitable,  religious,  and  commercial  institutions  of  our 

country. 
*  419  *  The  same  prohibitory  clause  in  the  Constdtution  came 
again  under  discussion  in  the  case  of  Cheen  v.  Biddie.  (a) 
It  was  observed  by  the  court,  that  the  objection  to  a  law,  on  the 
ground  of  its  impairing  the  oblation  of  contracts,  could -never 
depend  upon  the  extent  of  the  change  which  the  law  effects  in  it. 
Any  deviation  from  its  terms,  by  postponing  or  acceleratiug  the 
period  of  performance  which  it  prescribes,  imposing  conditions  not 
expressed  in  the  contract,  or  dispensing  with  the  performance  of 
those  which  are  expressed,  however  minnte  or  apparently  imma- 
terial in  their  effect  upon  the  contract,  or  upon  any  part  or  parcel 
of  it,  impairs  its  oblation.  To  deny  aoy  remedy  under  a  con- 
tract, or  by  burdening  the  remedy  with  new  conditions  and 
restrictions,  to  make  it  useless  or  hardly  worth  pursuing,  is 
equally  a  violation  of  the  Coostitutaon.  (J)     Upon  this  principle 

(a)  B  WheatOD,  1 ;  4  Uill«r  (La.),  M,  ■'  p-  See  iIm  BroQMD  u.  Elnsie.  1  Bow. 
811,  and  I'l^n,  ir.  4S4,  a.  p. 

(b)  It  (eemed  lo  be  kdmltled,  in  the  caw  of  Btdcuod  v.  Kioaie,  tbat  then  mlKbt 

[490] 


ny  Google 


LECT.   ZIX.]  THE  UNITED   BTATEB.  *  419 

it  is  that  if  a  creditor  agiees  with  his  debtor  to  postpone  the  day 
of  payciGDt,  or  in  any  other  way  to  change  the  tonns  of  the  con- 
tract, without  the  consent  of  the  surety,  the  latter  is  discharged, 
althongh  the  change  was  for  his  advantage. 

The  material  point  decided  in  that  case  was,  that  a  compact 
between  two  states  was  a  contract  within  the  constitutional  pro- 
hibition. The  terms  "contract"  and  "compact"  were  synony- 
luoas ;  and  a  contract  is  an  agreement  of  two  or  more  parties  to  do 

be  legitiniale  Klteration*  of  the  leinedj,  if  tbej  did  not  wtitiuil;  impair  tlie  remedj. 
Sometbing  to  the  fame  extent  waa  aaid  bj  Cb.  J.  Manhall,  in  Sturgei  v.  Crownin- 
•faield ;  bnt  the  admiadon  la  rather  dangerona,  from  Iti  llabilit;  to  miaconatructian 
and  abtue ;  and  ttUl  more  ao  i*  the  language  of  tlie  court  in  [lie  cue  of  Evani  r. 
Mantgomei7,  4  Watta  &  Serg.  21B.  In  the  caie  of  Woodfln  v.  Hooper,  4  Hampb. 
(Tenn.)  13,  it  wai  lield  that  the  right  of  the  creditor  to  impriion  a  debtor,  eiiiting 
at  the  time  of  the  fonnatioD  of  tlie  contract,  iru  no  part  of  the  contract,  and  tiiat 
remed J  might  afterwarda  be  repealed,  and  tlie  defendant  exeo  diacbarged  from  priaaD, 
under  an  execution  upon  the  contract.  Bnt  to  take  awaj  bf  legialatlra  act  the 
eilitbig  remediea  for  enforcing  tlie  obligation  of  tlie  contract,  lo  aa  to  leare  tlie 
creditor  without  redren,  would  be  a  mocker;  of  jnatlce,  and  repugnant  to  the  Con- 
atltotlon  of  the  United  Btatea.  The  conrta  do  not  undertake  to  go  lo  far,  nor  do 
tliey  nndertake  to  draw  the  line  between  remedlea  that  may  and  remedlea  that  maj 
not  be  taken  away.  The  danger  ia,  that  the  permiiaion  maj  be  uied  lo  at  to  aboliah 
all  efficient  rcmediea  —  UUr  penama  —  H  daaa  uim,  drmo  dian  muiin ;  dim  Badat. 

It  ia  nnforttiaate  that  the  loote  language.  In  lome  caaee,  tA  the  SapreuM  Court  of  tbe 
United  State*  haa  encouraged  the  state  legialatorea  to  deal  in  dlacretion  with  lawful 
remedlea  exlittng  when  coutracti  were  made.  Tbe  better  doctrine  ii,  tfaat  all  eflect- 
val  remedlea  affecting  tlie  iutereiti  and  righti  of  tbe  owner,  eiliting  when  the  con- 
tract wai  made,  become  an  esaential  ingredient  in  it,  and  are  parcel  of  tbe  creditor*! 
right,  and  ought  not  to  be  diaturl>ed.  The  conititution  of  New  Jeraey  of  1814  (art.  4, 
*ec.  T),  declarei  lliat  the  lei^slature  ibalt  not  deprive  a  party  of  any  remedy  for 
enforcing  a  contract  which  exiiled  when  the  contract  waa  made.  Thii  U  a  wiie 
proTlaion.  ^ring  additional  and  material  aecuritiei  to  the  lanctity  and  efficacy  of 
eontncta.  All  anipenuon  by  itstnte  of  remediea,  or  any  part  thereof,  eiliting  when 
tbe  contract  waa  made,  ia  more  or  let*  impairing  its  obligation.  The  true  doctrine 
of  the  Conatitntion  on  thia  lubject  ia  to  be  found  in  Bronaon  d.  Kinide,  McCracken 
II.  Haywood,  and  Lancaater  SaTing  Inatitutlon  o.  Relzart,iB/ra,  l».  4S4,  n.  (e).  In  tlia 
caae  of  Chadwlck  v.  Moore,  8  Watti  &  Serg.  49,  it  waa  held  that  a  aUtnte  of  Penn- 
aylTBula,  in  1812,  auapending  for  a  year  a  »ale  on  execution  for  lets  than  two  tbiida 
of  the  appruted  ralne,  wai  not  unconititutiaDaL  Mr.  Ch.  J.  GlbtOQ,  who  delivered 
tlie  opinion  of  the  court,  leemed  lo  hold  that  a  temporary  reitrsint  on  tlie  remedy, 
when  not  to  an  unreaaonable  degree,  waa  within  the  tound  dlacretion  of  the  legisla- 
ture, and  he  preferred  such  a  qualiBed  doctrine  to  one  that  went  for  the  abeoluta 
Integrity  of  ^e  conatitutional  principle  in  the  entire  exliting  remedy.  Yidt  mfiti, 
466,  46e.  And  see  Jamea  v.  Stnlt,  9  Barb.  482]  Baugher  v,  Nelion,  9  OUl,  290; 
Stocking  D.  Hunt,  8  Denlo,  374;  Smith  v.  Morae,  2  Cal.  624.  The  aounder  ttat« 
doctrine,  at  it  aeema  to  me,  la  that  declared  by  Ch.  J.  Bronami,  in  the  caae  of  Quack- 
enbuah  v.  Danka,  1  Denio,  128;  for,  ai  he  obterrea,  iawi  which  in  form  go  only  to 
the  remedy,  may  bare  the  practical  effect  of  nolllfylng  tb«  contract. 
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or  not  to  do  certun  acts.  The  court  deolued  that  the  doctiine 
had  been  already  annoanced  and  settled,  that  Uie  Constitution 
embraced  all  contracts  executed  and  executory,  and  whether 
between  individoaU,  or  between  a  state  and  indiTiduaJs;  aad 

that  a  state  had  no  more  power  to  impair  an  obligation  into  which 
she  herself  had  entered,  than  she  had  to  impair  the  contracts  of 
individutUs.^ 

1  {a]  Wiat  impain  lie  Obligatim  o^  a  lamed  bond*  and  aftenrftrdi   the  atate 

CoBiTaa  f  —  In  the  prolonged  llti^tlon  at  courts  conitraed  &  ttatnte  in  force  at  the 

to  the  validity  of  certain  weitem  (Mimty  tioK  of  lune  ao  aa  practlcallj'  to  take 

bondi,  the   Supreme  Coort  haTO   gone  away  the  remedy  of  the  creditora,  the 

Ter;  far  in  their  eSorta  to  uphold  the  Supreme  Court  overruled  the  c<nutruc- 

aanctity  of  contracta.    It  la  laid  that  if  tloa,  although  there  were  no  atate  deci- 

bond*  are  eieeated  or  contracts  made  aioDS  in  accordance  with  their  riev.  Butt 

after  and  in  reliance  upon  a  conitniction  v.  Muscatine,  8  WalL  676;  oolc,  312,  n.  L 

of  the  lava  and  conatitntion  of  the  atate  A  more  obvloua  dedaion  ia  that  a  de- 

b/  the  higbett  atate  court,  in  accordance  claratoiy  lav  cannot  modify  the  settled 

with  which aucbbonda  orcontracia  would  cooatruction  of  a  statute  as  to  contncta 

be  valid,  "  their  validity  and  obUgatioo  already  made  under  It    Potl,  466,  n.  (c) ; 

cannot  be  Imp^red"  by  a  aubteqnent  BeUer  v.  William  Tell  Savinga  Aaa..3B 

contrary  dedaion,     Oelpcke  b.  Dubuqne,  Penn.  St.  1ST ;  fb.  16i ;  Dnndaa  v.  Bowkr, 

IWaU.  176;  HavemeyerD.  Iowa  County,  3  HcL.  397;    IEo«hkonong  n.  BortM, 

8  WaU.  S94 ;  Thomaon  ».  Lee  County,  ib.  104  U.  8.  666 ;   UcNichol  c.  U.  8.  Bep. 

S27 ;  Lee  County  n.  Bogera,  7  Wall.  161 ;  Agency,  74  Ho.  MT.J     See  Lunberlaoa 

Chicago  r.  Sheldon,  9  Wall.  GO.     ThU  r.  Eogan,  2  Barr,  22.    And  it  ia  equally 

prioclple,  if  aound,  aeema  to  atand,  not  on  clear  Uiat  a  change  of  constitntioti  can- 

the  Conititutiou,  aa  the  above  language  not  releaae  a  atate  from  contract*  made 

might  indicate,  but  on  the  general  grounds  under  a  conatitution  which  permita  them 

of  joatice  on  which  It  was  put  by  Taney,  to  be  made.    Dodgec.  Wooiaey,  IB  How. 

C.  J.,  in  Ohio  Life  In*.  Co.  e.  Debolt,  16  SBt;  Ballroad  Co.  n.  McQure,  10  WalL 

How.  4ie.  481.    But  aa  Hi.  Justice  Miller  611 ;   White  r.  Hart,  IS  WaU.  646,  662. 

point*  out,  1  WatL  Sll,  the  legal  doctrine  Another  case  on  a  atate  conatitution  ia 

is  that  the  law  was  always  the  aarae  as  Gumming*  f.  Mlaaonrl,  i  WalL  277,  aiated 

expounded  hy  the  later  dedaion,  not  that  aula,  409,  n.  1. 

the  atate  court  makes  a  new  law  (see  (i)   What  Cimtractt.  —  There  is   only 

Stockton  V.  Dundee  Hannf.  Co.,  T  C.  E.  roont   for   a   brief   itatemcnt  of   othw 

Oreoi  (22  N.  J.  Sq.)  GS) ;  and  if ,  a*  ad-  points  which  have  arisen  under  thU  head, 

milled,  the  United  State*  court  would  There  are  numerous  later  decisions  up- 

follow  the  later  atate  dedaion  as  to  con-  holding  tbe  prlndple  of  the  Dartmouth 

tracts  made  after  It,  it  ia  hard  to  aee  how  College  case,  that  a  state  cannot  impair 

they  can  logically  avoid  doing  *o  aa  to  the  obligation  of  It*  own  contracts.   Thus 

tboae  made  before.      However,   in   the  it  tiaa  been  repeatedly  decided  that  a  atate 

above  ca*e*  there  were  prior  deci*iona  of  may  diaable  Itaelf  by  contract  from  cx- 

tbe  slate  ooorta  which  were  made  the  eidsing  it*  taxing  power  in  particular 

ground  for  diar^arding  their  subsequent  caaea ;  and  perhapa  the  question  i*  to  Iw 

determinationa.    In  a  later  caae  thia  ele-  regarded  aa  flnaliy  aettled,  although  aome 

meut  was  wanting.     For  wben  a  dty  of  even  the  later  dedaiona  were  not  unaB- 
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Another  case,  which  led  to  a  veiy  eztensiTe  iaquuy  into  the 
operation  and  effect  of  the  constitutional  prohibition  upon  the 

Irnout.    Borne  of  the  FrieDdlew  n.  Boom,  Sm  Curraii  v.  Arknnuu,  16  How.  3(M; 

8  WbU.  430 ;  fb.  441 ;  Wilmington  R.  B.  beloir.    So,  the  lien  of  ooe  who  bu  lent 

V.  Seid,  la  Wmll.  264 ;   Wright  v.  8U1,  money  for  a.  Mnal,  on  the  f^h  of  u  act 

t  Black,  (44 ;  Jeflenon  Bank  v.  Skelly,  pled^g  the  ume  irith  ita  tolli,  Ac,  can- 

1   Black,  4311 ;   Sute  Bank  of  Ohio  v.  not  be  deTceted  or  poatpoDed  by  a  >ub>e- 

Enoop,  IS  Haw.  869;  Ohio  L.  Ini.  Co.  quent  act.     Waba«h  &  Erie  Canal  Co.  u. 

V.  Debolt,  ib.  416 ;  Dodge  v.  WooUey,  18  Been,  2  Black,  448.     So,  the  power  of 

How-SSlj  McGeec.Uathii,4  WalL143;  local  taxation,  fpven  to  a  d^  1>7  a  lUt- 

Ton  HoItiUBii  V.  Cltj  of  QniDcy,  lb.  636,  nte  anthoriung  it  to  itsne  bonda  and  to 

664.S'    Aai  Me  Qiriat  Cbnrch  v.  Fhila-  nae  thii  power  to  paj  them,  cansot  be 

delphia,  24  How.  SOO,  (tated  below.    Bo,  abridged  ai  to  tboie  who  hare  bought 

a  proTiaion  in  the  charter  of  a  bank,  the  bondi  laaued  under  the  act.  Yon  HoBman 

■tock  of  which  U  owned  bf  the  Mate,  that  v.  Quinc/,  4  WalL  686;^  t«e  10  WalL 

the  bill*  of  the  bank  thall  be  recelred  608;  but  lee   Oilman   >.   Sbebt^gan,  S 

in  pajrmcDt  of  debta  due  the  itaCe,  i»  a  Black,  610. 

contract,  and  cannot  be  repealed  ai  to  Onllie  olher  htmd,  an  appomtment  to  a 
UUl*  already  inned.  [Eelih  c.  Clark,  07.  public  ofBce  for  a  definite  term  at  a  fixed 
0.  8.  464  i]  Woodruff  v.  TrapnaU,  10  lalaiy  ii  not  a  contract  within  Hie  pro- 
How.  190.  See  Paup  v.  Drew,  ib.  218;  tecti<m  of  the  conitttntioii,  BnUer  t>. 
Trigg  V.  Drew,  lb.  231 ;  Funnan  d.  FennijlTanIa,  10  How.  402 ;  Conner  t>. 
Nlchol,  8  Wall.  44.  So,  a  lUtute  making  Mayor  of  New  Tork,  1  Seld.  286 ;  People 
the  atock  of  the  »liareholder«ina  railroad  t>.  Devlin,  SS  N.  T.  269;  Swann  e.  Buck, 
liable  for  the  debti  of  the  corporation  40  Uiia.  268,302;  CofSnc.  State,  7  Porter 
cannot  be  repealed  aa  to  exiating  cred-  (Ind.),  157;  Barker  v.  Pittaburgh,  4  Barr, 
itora.    fiawihotne  d.  Cakf,  2  WalL  10.  40;i*  nor  la  a  limited  exemption  from 

eI  Unireralty  i>.  People,  9S  U.  S.  300.  the  act  Nor  could  amendmenta  be  made 

For  the  origin  and  hlatory  of  the  dauae  which  were  contrary  to  the  original  acope 

fonnd  in  moat  atale   atatntea  reaerring  and  object  of  the  incorporation.    Eall- 

the  power  to  alter,  amend,  or  repeal  char-  road  Co.  v.  Maine,  96  D.  8.  400 ;  Shield* 

tert,  aee  Greenwood  e.  Preiglit  Co.,  106  v.  Ohio,  06  U.  8.  819. 

U.S.  13.     Such  reaerration  doea  not  gire  i*  Louiatana  v.  Rllabnry,  106  U.  8. 

the  right  to  ImpoaetaicB  which  were  pro-  ST8;  Durkee  n.  Board  of  Liquidation,  103 

Tided  againat  fn  the  charter.     Aejlnm  v.  U.  8. 646 ;  Saloy  t.  New  Orleaot,  33  La. 

IIewOrUani,106U.S.S62.   Bee  alao  Rail-  Ann.TO;  State  f.  Brown,  29  La  Ann.  868. 

road  Co,  d.  Georgia,  66  U.  8.  368  j  Weid-  See  Kew  Orleana  b.  Morrfa,  106  U.  8. 600. 

enger  v.  Sproance,  101   HI.  278.     The  A  Katute  paaaed  aa  an  execution  of  the 

extent  of  thia  rcaerred  power  wai  con-  police  power  of  a  atate  may  be  repealed 

aldered  In  the  Sinking  Fund   Caws,  99  at  any  time.     Stone  «■  Hiatiaslppl,  101 

U.  S.  TOO.    The  question  aroae  under  the  U.  S.  814 ;  Creacent  C^tj,  ftc  Co.  v.  New 

acta  Incorporating  the  Union  Pacific  Kail-  Orieana,  33  La.  Ann.  934. 

road  Company,  in  which  the  power  wa«  x*  But  a  contract  made  %j  a  itate 

reaerred  to  CongreM   at  any  time  to  with  an  Indlrldual,  whereby  the  atate  li 

"  alter,  amend,  or  repeal  thia  act."     It  to  pay  a  certain  aum  for  definite  lerricei, 

wai  admitted  that  lach  reaerred  power  la  within  the  protection  nf  the  Conatlttl- 

did  not  Include  a  power  to  Uke  away  tlon.      Hall  v.  Wiacontln,  108  U.  &  6l 

pcMierty  which  had  been  acquired  under  I'l^u,  n.  «*,  at  end. 
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Btates  not  to  paas  laws  impsiritig  the  obligation  of  contracta,  vas 
that  of  8twgu  t.  Onmmnthield.  (e)    The  defendant  was  sned 

{c)  4  Wheiton,  132. 

UxatlonforMrrJM  In  theTolonteermili-  protected   by   the   ConitiniUcni,    Chrirt 

ti«,  People  V.  Hop«r,  36  N.  T.  629;  nor,  Chnrch  d.  FhilKdelpbim,  24   How.   30O; 

It  leema,  ue  legliUtiTe  gnuiK  of  power  nor  ii  b  itate  bount;  law,  SiUt  Comptoy 

to  public   mnnicipAl  corpontioiu,    Tbe  v.  Eut  Saginaw,  IS  Wall.  87S ;  nor  it  a 

People  V.  Flncknej,  S2  N.  Y.  877.     So,  BtntelicenK(<^.  totell  liqaon),  althongti 

the  grant  of  a  ferry  right  to  aach.  a  cor-  a  fee  waa  paid  for  it,  Calder  r.  Knrby, 

poratioo  may  be  repealed  at  any  time.  G  Gray,  607 ;  Slate  v.  Holme*,  8S  N.  H. 

Eatt  Hartford  v.  Hartford  Bridge  Co,  10  226 ;   MetropoliUn  Board   i>f   Eidie  v. 

How.  eil.     See  further,  Darlington   u.  Barrie,  84  N.  Y.  667.    A  itatute  allowing 

Mayor  of  New  Tork,  81  N.  T.  104.    Bat  a  stale  to  be  lued  may  be  modified  by  a 

■ee    Atkini   t.    Randolph,   31   Vt    226.  labaequent  act  impoiing  further  condi- 

(Otherwiie,  of  a  like  grant  to  a  private  tions,  even  aa  to  luita  already   begno. 

perKin.     McRoberU  v.   Waihbume,   10  Beer«  b.  Alabama,  20  How.  627;  Bank 

Minn.  S3.)     Again,  the  mere  Incorpora-  of  Washington  c.  Arkanaai,  lb.  630.    Of 

tion  of  a  tnmpEke  company  without  any  coune,  when,  a*  i*  now  nraal,  a  poww  to 

eipreii  agreement  not  to  charter  another  repeal  or  aller  the  charter  of  a  company 

Id  its  neighbortiood,  does  not  preclude  a  is  reserTed  by  general  law  or  the  special 

■tale  from  doing  so.     Turnpike  Co.  r.  act  of  incorporation,  a  subaequent  repeal 

Slate,  3  Wall  210  J  Hartford  Bridge  Co.  or  alteration  will  be  consUtntionaL    In 

V.  Union  Ferry  Co.,  29  Conn.  210 ;  posf,  «  OliTer  Lee  A  Co.'s  Bank,  21  N.  T.  B; 

iU.  469,  n.  (a).     (Otherwiae.  where  there  /n  re  Reciprocity  Bank,22N.  T.  9 ;  SUte 

is  an  express  contract.   The  Binghamton  o.  Uayor  of  Jerwy  City,  2  Vroora   (31 

Bridge,  8  Wall.  G).)    A  siniple  enactment  "S.  J.),   676;    State   v.   Miller,  Ih.   GSl ; 

without  consideration  that "  the  real  prop-  Comm.  v.  Eastern  R.  R.,  103  Maas.  264, 

erty  now  belonging  to  Christ  Church  Hob-  See,  as  to  stale  Insolvent  laws,  422,  n.  I. 

pilal,  so  long  aa  the  same  shall  continue  Ai  to  marriage,  «ee  ii.  107,  n.  1. 
to  belong  to  said  hospital,  shall  be  and         (c)  Ditfixiim  Utaeen  the  Contrael  and 

remain  free  from  taies,"  is  not  a  contract  Ot  Renurfy.x*  — See  a  463,  n.  1;  Haw- 

r*  Any  law  which  lessens  or  Impain  Tenneaaee  d.  Bneed,  M  U.  S.  ftO ;  Hnnday 

the  efficacy  of  the  remedy  to  enforce  the  b.  Rahway,  48  N.  J.  L  838 ;  Long's  App., 

obligation  of   a  contract  a*  it  existed  B7  Fa.  St.  114 ;  Watts  i;  Everett,  47  Iowa, 

when  the  contract  was  entered  into,  is  269 ;  Newark  Savhiga  Inst.  v.  Forraan,  SS 

rold,    Louisiana   r.   Kew   Orleans,    102  N.  J,  Eq.  486  {see  note  of  reporter).     A 

n.  S.  203;  MemphU  d.  United  States,  97  law  limiting  the  time  within  which  suits 

U.  S.  203;  Edwards  d.  Kearzey,  96  U.  S.  may  be   bronght  on  existing  caoaes  of 

695;   MeClain  o.  Easley,  4  Baxt.   520;  action  Is  valid,  if  a  reasonable  time  after 

Hillebert  v.  Porter,  28  Minn.  496.    So  a  the  passage  of  the  act  be  allowed  to  be- 

law  which  adds  a  new  conditioQ  prece-  gin  anch  suits.     Eoshkonong  v.  Burton,  ' 

dent  to  the  enforcement  of  the  contract.  104U.  8. 668;Terry  d.  Andenon,OGU.  S. 

Olnutead  0.  Kellogg,  47  Iowa,  480.    But  628 ;  8ohn  b.  Waleraon,  17  Wall.  696.    So 

a  law  which  merely  changes  the  form  of  a  statute  of  limltatious  may  be  repealed, 

the  remedy,  or  destroys  one  of  two  or  FearsaU  e.  Kenan,  70  K.  G  472. 
more  equally  efleclive  remedies,  It  valid.         It  luM  also  been  bdd  that  where  * 
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in  one  of  the  federal  courts  upon  two  promissoiy  notes  given 
in  March,  1811,  and  he  pleaded  his  discbarge  under  an  insol- 


Ihonw  B.  CbM,  2  WaU.  10  j  Ton  Hoff- 
axo  D.  Qoince^,  4  Wall.  686,  dated  abOTe. 
In  the  lut  named  ca»e  it  U  tM  that  If 
these  doctrinea  were  ru  ittiigra,  the  Mund- 
neis  of  the  reaaonlng  which  mijnti^iif  a 
dlitlnction  between  the  contract  and  the 
Ttmedj  might  perhapa  well  be  doubted. 
Battheyareregardeduseltled.  {4  Wall. 
664.)  See  the  remark  of  Cockburn.C.J., 
ai  to  the  itatute  of  limitation!.  Hairia 
p.  Qnlne,  L.  B.  4  Q.  B.  053,  667.  Bnttee 
AuBt.  Jurisp.  Lect.  46,  3d  ed.  TSSj  Fom- 
eroj'*  Conat.  Law,  S  SOS  N  m}. 

The  objectloni  to  the  diitlnctbn,  if 
•onnd,  are  ditnhii«bed  by  the  decliioiu  in 
wiilch  BronaoD  n.  Klncje,  lupra,  n.  {b),  is 
followed.  Butiv.  MoKatine.SWalLeTS, 
683,autedaboTe.  To  take  awajr  all  rem- 
edy b  of  conne  nocoiutitntional.  White  v. 
Han,  13  Wall.  G46 ;  and  it  ham  been  held 
that  a  atatnte  of  AlatMuna,  aothorlzing  a 
redemption  of  mortgaged  properly  in  two 
year*  after  a  tale  under  a  decree,  wm 
Toid  ai  to  Bale*  nwde  under  mortgages 
executed  before  the  act  was  paaaed. 
Howard  o.  Rogbee,  H  How  401.  So  a 
■tale  law  depriring  the  credilon  of  a  bank 
of  all  legal  procesi  against  its  real  prop- 
erty, attecta  Ihe  remedy  in  such  a  way  aa 
to  impah*  the  obligation  of  the  contract. 
Cniran  c.  ArkanMa,  16  How.  304,  819. 
See  bawthome  v.  Calcf,  2  WalL  10, 
•taled  aboTe ;  Danks  v.  Quackenbuah, 
1  Coroat.  120.  But  aee  Horae  v.  Goold,  1 
Kem.  28;  Mede  v.  Hand,  6  Am.  L.  Beg. 
F.  8.  82;  BockweU  s.  HnbbeU,  2  Dougl. 

right  hat  been  giren  wlthont  any  means 
to  enforce  It  (a.  g.  a  right  to  sne  a  atate 
without  any  right  of  execntion),  the  right 
lt«e1f  may  be  taken  away.  Bailroad  Co. 
p.  Tenneaaee,  101  U.  S.  8ST. 

See  generally  on  aobject.  OUrer  o.  Mo- 
Clnre,  28  Ark.  666;  United  States  v. 
Uncoln  Co.,  6  Nil.  184 ;  National  Bank 
p.  SebasHan  Co,  lb.  414. 


(Mich.)  197;  Ciuic  e.  Douglas,  8  Kaotaa, 
123;  Soot  s.  UcGrew,  ib.  216.  So  Ihe 
stay  laws  paaaed  in  man;  sooiheni  states 
in  conteqaence  of  the  late  war  hare  been 
generally  held  nncontUtatlonaL  Wood 
p.  Wood,  14  Wch.  (S.  C.)  148;  Slate  p. 
Carew,  13  id.  498;  Coltman  v.  Bank  ot 
EentDck7,40HisB.2e;  Bart  v.  WUliami, 
24  Ark.  9] ;  Bennett  d.  Worthington,  ib. 
487  ;  White  b.  McKee,  19  U.  Ann.  Ill ; 
Bamea  p.  Bamei,  B  Jones  (N.  C),  306; 
Taylor  v.  Steams,  18  Gratt.  244  ;  PenioM 
p.  Erie  Canal  Co.,  60  Fenn.  St.  46,  49. 
But  see  Ez  parle  PoUard,  40  Ala.  77; 
Watson  V.  Stone,  ib.  461. 

On  lie  other  hand,  an  act  limiting  the 
time  for  suits  on  judgmcnlii  obtained  In 
the  courts  of  other  states  before  Its  pat- 
sage  to  two  yean  i>  ralid.  Bank  of  Ala- 
bama E.  Dalton,  9  How.  522.  See  Bacon 
p.  Howard,  SO  How.  22 ;  Chriairaaa  p.  Boa- 
■ell,  6  Wall.  290;  Curtis  v.  Whitney,  18 
Wall.  68  ;  see  further,  as  to  statutes  of  Hm- 
itat'ona,  Bruce  v.  Schuyler,  4  Gilm.  (Dl.) 
221 ;  Edwards  i;.  McCaddon,  20  Iowa, 
620;  BerryD.  Bansdall,4MeL(Ky.}292. 
It  luu  even  been  held  that  an  act  prohlb- 
iUng  any  action  on  a  promlae  to  pay  a 
debt  from  which  Ihe  debtor  had  been  dis- 
charged In  bankniptcy,  unless  auch  prom- 
ise was  in  writing,wasTBlidas  topromlaei 
made  before  the  act,  bat  sued  on  after- 
wards. Kingley  b.  Cousina,  47  Maine,  91. 
So  an  act  abotiahing  Imprisonment  for 
debt  may  be  made  applicable  to  existing 
contracts.   Bronson  p.  Newbenr,  2  Dougl. 

Tlie  restrictloa  against  Imp^ring  cm>- 
Iract*  does  not  apply  to  public  lawa,— 
t.  g.,  locating  a  connty  M*t.  Newton  p. 
CommUdoners,  100  V.  6.  548.  It  doe* 
not  apply  to  pnbltc  offlcers.  Wyandotte 
0.  Prennan,  46  Mich.  478;  Dbt>ohue  r. 
County  of  Will,  100  CI.  94;  Opinion  of 
the  Justices,  117  Haw.  008. 
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*  420  vent  act  of  New  Tork,  passed  id  April,  '  1811.  This 
insolvent  act  was  retroapeQtive,  and  disobaiged  the  debtor 
upon  hia  single  petition,  and  upon  his  surrendering  his  property 
in  the  manner  therein  prescribed,  without  the  coocnrrence  of  any 
creditor,  from  all  his  preexisting  debts,  and  from  all  liabili^  and 
responsibility  by  reason  thereof. 

The  Chief  Justice,  in  the  opinion  which  he  deliyered  on  behalf 
of  the  court,  admitted,  that  until  Coi^pvss  exercised  the  power 
to  pass  uniform  laws  on  the  subject  of  bankruptcy,  the  individnal 
states  may  pass  bankrupt  laws,  provided  those  laws  contain  no 
provision  violating  the  obligation  of  contracts.  It  was  admitted 
that  the  states  might  by  law  dischaige  debtors  from  imprisonment, 
for  imprisonment  was  no  part  of  the  contract,  but  only  a  meaiu 
of  coercion.  It  was  also  admitted  that  they  might  pass  statutes 
of  limitation,  for  such  statutes  relate  to  the  remedy,  aud  not  to 
the  obligation  of  the  contract,  (a)  It  was  further  stated  by  the 
court,  that  the  iDsolveot  laws  of  far  the  greater  number  of  the 
states  only  discharged  the  person  of  the  debtor,  and  left  the  obli- 
gation to  pay  in  full  force,  and  to  this  the  Constitution  was  not 
opposed.  But  a  law  which  dischoi^ed  the  debtor  from  his  con- 
tract to  pay  a  debt  by  a  given  time,  without  performance,  and 
released  him  without  pry.nent  entirely  from  any  future  obligation 
to  pay,  impaired,  because  it  entirely  discharged  the  obligation  of 
that  contract,  and,  consequently,  the  disohai^  of  the  defendant, 
under  the  act  of  1811,  was  no  bar  to  the  suit. 

The  court  held  that  the  obligation  of  a  contract  was  not  ful- 
filled by  a  eegtio  honorum,  for  the  parties  had  not  merely  in  view 
the  property  in  possession  when  the  contract  was  made,  but  its 
obligation  extended  to  future  acquisitions ;  and  to  release  'them 
from  being  liable  impaired  the  obligation  of  the  contract.  There 
waa  a  distinction,  in  the  nature  of  things,  between  the  obliga- 
tion of  a  contract,  and  the  remedy  to  enforce  that  obligation,  and 

(a)  Id  the  cue  of  BamgaTdner  v.  Circuit  Court,  4  Ho.  GO,  It  wm  decided  tlwt  x 
•tfttate  directing  a  itay  of  execution  on  jndgmeiito  wm  iiDCon«titntloii«l,  both  u  it 
regarded  the  coiutitaCion  of  Missouri  and  of  the  United  Slate*. 

(MIcli.)  38;  Donnellj  v.  Corbett,  S  Seld.  ■bolishing  distreH  for  rent  it  Talid  u  to 

600 ;  Orientftl  Bank  v.  Freeie,  18  Maine,  laam  made  before  tlie  act  wai  paaaed. 

lOe ;  Fiaher  v.  Ijuky,  6  Blackf.  (Ind.)  Conkej  v.  UaH,  4  Eem.  22 ;  Taa  Ben»- 

873;  IPenniman')  Cue,  103  U.  S,  714;  leLur  v.  Snyder,  8  Kem.  389. 
Ware  o.  Miller,  9  S.  C.  13.]     So  a  itatnta 

[496] 


ny  Google 


LBCT.  XIX.]  TBG  tmnXD  STATH.  *422 

tiie  latter  m^ht  bfl  modified,  as  tbe  wiedom  of  the  legislature 
should  direct.    But  the  Constitutioii  intended  to  restoie 
sad  preBerre  puUio  *  confideace  completely.    It  intended    *  421 
to  eatabliah  &  gTeat  principle,  that  cootracta  should  be 
inviolable. 

The  case  in  whioh  this  decision  waa  mode  was  one  in  which 
tbe  contract  waa  eziating  when  the  law  was  passed ;  and  the  court 
nid  that  their  o[»nion  was  confined  to  the  case.  A  dislincUon 
has  been  taken  between  the  case  of  a  contract  made  before,  and 
one  made  after,  the  passing  of  the  act..  It  wan  taken  bj  the 
Snpreme  Court  of  New  York,  in  Mather  v.  Sush,  («)  and  by  the 
Chief  Justice  of  Massachusetts,  in  Blanchard  v.  RutBell,  (h')  and 
was  relied  on  as  a  sound  distinction  by  the  Court  of  Chancery  of 
New  York,  in  Biek*  t.  HotchkU»,  (e)-  The  doctrine  of  these  cases 
is,  that  an  insolvent  act  in  force  when  the  contract  was  made  did 
not,  in  the  sense  of  the  Constitution,  impair  the  obligation  of  that 
contract,  because  parties  \a  a  contract  have  reference  to  the  exiut- 
ing  laws  of  the  ootmtry  where  it  is  made,  and  are  presumed  to 
contract  in  reference  to  those  laws.  It  ie  an  implied  condition  of 
every  contract,  that  the  party  shall  be  absolved  from  its  perform- 
ance if  the  event  takes  place  which  the  existing  law  declares  shall 
dispense  with  the  performance.  The  decision  in  Sturget  v.  Orown- 
ituhidd  is  supposed  to  be  consistent  with  that  distinction,  when 
it  establishes  the  principle,  that  an  insolvent  act,  discharging  a 
debtor  from  hiti  contract  existing  when  the  law  passed,  so  that  his 
future  acquisitions  could  not  be  touched,  is  unconstitutional,  and 
the  dischat^e  obtained  under  it  void. 

But  the  Supreme  Court  of  the  United  States,  in  M'MiUan  v. 
IPNeW,,  (d)  went  a  step  further,  and  held  that  a  discharge  un- 
der a  state  insolvent  law  existing  when  the  debt  was  contracted 
was  equally  a  law  impairing  the  obligation  of  contracts,  and 
equally  within  the  principle  declared  in  Sturgea  v.  Crowniruhield. 
This  was  a  discharge  under  the  insolvent  law  of  a  different  gov- 
ernment from  that  in  which  the  contract  was  made.  It  remains 
yet  to  be  settled,  whether  it  be  lawful  for  a  state  to  pass 
an  insolvent  law,  *  which  shall  be  effectual  to  discbarge  the  *  422 
debtor  from  a  debt  contracted  after  the  passing  of  the  act, 
and  contracted  within  the  state  making  the  law.    The  general 

(a)  16  Johni.  2S8.  (i)  18  Hni.  1. 

(c)  T  JohM.  Ch.  2ST.  (rf)  1  WbMbm,  SOQ. 

TOi.i.-a2  [487] 
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Taxtgnttge  of  the  court  tvouM  seem  to  reach  evou  this  case  ;  bat 
the  facts  in  these  cases  decided  do  not  cover  this  ground,  aad  the 
cases  decided  are  not  authority  to  that  extent,  (^a)  It  will  he  per- 
ceived that  the  power  of  the  states  over  this  subject  is,  at  all 
events,  exceedingly  narrowed  and  cut  down ;  and,  as  the  deci- 
sions now  stand,  the  debt  must  have  been  contracted  qfter  the 
pasdng  of  the  act,  and  the  debt  must  have  been  oontraoted  withtm 
the  state,  and  between  citizens  of  the  state,  or  else  a  discharge 
will  not  extinguish  the  remedy  against  the  future  properly  of  the 
debtor.  (6)  ^ 

(a)  Jo  the  cue  of  Broiwon  e.  Elntte,  1  Hoir.  311,  tt  wu  oonceded  thst  contnoU 
n^e  lubeeqaent  to  tbe  tt*j  Imira  ol  Illinou  were  to  be  governed  by  them,  if  mad* 
to  be  exeuuted  in  the  »Ut« ;  lor  every  lUte  msy  preMoibe  the  leg&t  and  equitable 
obligations  of  a  coDtnuit  to  be  made  and  esecated  within  it 

ih)  In  Smith  b.  PuMnt,  1  Ohio,  230,  and  in  Hempttead  e.  Bead,  6  Conn.  480,  tbe 
power  of  tbe  Btatea  oTcrcontracti  waianderetoodaitd  declared  to  be  confined  within 
the  precise  limita  mentioned  in  the  text.  See  alio  iL  392,  393.  The  retult  of  tbe 
decision!,  isya  Judge  Story  (3  Comm.  Conit  U.  8.  15,  266),  ia,  that  itate  Inaolveat 
laws  lawfully  apply,  (1)  to  all  contract!  made  within  the  stale,  between  dtivna  of 
the  state ;  (2)  they  do  not  apply  to  contrscts  made  within  the  states  between  a  cidaen 
of  the  state  and  a  citizen  of  another  slate ;  (8)  nor  to  contract*  not  made  within  tbe 


1  Slate  Intelveat  Lav$.  —  Baldwin  v.  cumslADCea  li  no  bar  to  a  suit  in  the  conrti 
Hale,  1  Wall.  223 ;  Same  s.  Bank  of  New-  of  tbe  state  grantii^  the  discharge.  (The 
bury.ib.  284,  have  done  much  to  settle  the  United  Stales  court  would  rather  seem  to 
law  on  this  pomt.  B.,  u  citizen  of  Masca-  hare  held  an  opposite  opinion  in  the  case* 
cbusetls,  made  a  note  in  Boston,  payable  dt«d ;  and  lee  the  dissentisg  opinion  of 
thereto  B.,  a  citlien  o(  VermonL  After  Boot,  C.  J.,  89  N.  T.  S16.)  Soale  n. 
the  date  of  the  note,  and  before  suit  Chase,  S9  N.  Y.  342 ;  Eelley  d.  Drury,  9 
brought,  B.  obtained  a  discharge  under  Allen,  27.  And  it  does  not  matter  that 
bis  state  insolvent  laws,  which  were  in  the  debt  bas  passed  into  Judgment- 
force  when  the  note  was  made.  The  Worthington  n.  Jerome,  B  Blatcbf.  270; 
payee  took  no  part  in  the  Insolvency  pro-  Easterly  v.  Goodwin,  36  Conn.  279.  Bat 
ceedings,  snd  it  was  held  that  tliia  dls-  a  discharge  In  MassachDaetta  will  not  be 
charge  was  no  bar  to  a  suit  by  him  in  the  prevented  from  barring  a  contract  made 
Circuit  Court  of  Haasachusctts.  Scribner  with  a  citizen  of  that  (tate  by  hi*  becom- 
t>.  Fisher,  2  Gray,  48,  was  overruled.  See  Ing  a  citizen  of  another  atate.  Stoddard 
also  Gilman  e.  Lockwood,  4  Wall.  409;  v.  Harrington,  100  UaM.  87.  Compare 
Kelley  v.  Drury,  9  Allen,  27 ;  Donnelly  v.  Hawley^.  Hunt,  27  Iowa,  808.  And  it 
Corbett,  8  Seld.  600 ;  Crow  v.  Coons,  27  has  been  held  that  a  MaBsachoselu  dit- 
Ho.  612;  Beer  c.  Hooper,  32  Miss.  24S ;  charge  Is  a  bar  toanactiononaeoDttact 
Easterly  v.  Goodwin,  8fi  Conn.  270 ;  Foe  between  two  dtlzena  of  that  state,  al- 
D.  Duck,  6  Md.  1 ;  Whitney  v.  Whiting,  though  It  was  made  and  to  be  perfcamed 
86  N.  H.  467 ;  Stevenson  n.  King,  2  CliS.  in  another  state.  Uarsh  v.  Putnam,  3 
1 ;  Hawley  v.  Hunt.  27  Iowa,  S03 ;  Fetch  Gray,  (61.  See  Whitney  v.  WhitinB,  86 
t>.  Bugbee,  4B  Me.  0.  It  bat  been  held  N.  H.  467, 472. 
further,  that  a  discharge  under  like  dr- 
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And  wbile  on  this  point  it  may  not  be  amiss  to  observe  that 
the  MMio  honorum  of  the  Roman  law,  introduced  hj  Julius  Coesr, 
and  which  prevails  at  present  in  most  parts  of  the  continent  of 
Europe,  only  exempted  the  person  of  the  debtor  from  imprison- 
ment  It  did  not  release  or  discharge  the  debt,  nor  exempt  the 
future  acquisitions  of  the  debtor  from  execution  for  the  debt.  (<;) 
The  English  statute  of  S2  Geo.  II.,  oommonlj  called  the  Lords 
Act,  and  the  more  recent  English  statutes  of  88  Oeo.  III.,  1 
Geo.  IV.,  3  Geo.  IV.,  and  5  Geo.  IV.,  have  gone  no  further 
than  to  discharge  the  debtor's  person ;  *  and  it  may  be  laid  *  428 
down  as  the  law  of  Germany,  France,  Holland,  Scotland, 
England,  &c.,  that  insolvent  laws  aro  not  more  extensive  in  their 
operation  than  the  eeiiio  bonorum  of  the  civil  law.  (_a)  In  many 
parts  of  Germany,  as  we  are  informed  by  Hnberus  and  Heineo- 
cins,  (&)  a  ceasio  bonorum  does  not  even  work  a  discharge  of  the 
debtor's  person,  and  much  lees  of  hie  future  property.  The  ces- 
sion under  the  Roman  law  did  not  extend  to  protect  the  debtor 
from  personal  responsibility,  for  penalties  accruing  on  the  com- 
miasion  of  crimes.    Si  in  sere  non  habeat,  in  pelle  luit.    But  in 

■tato;  andllie  coDtnuU  lo  protected  are  eqnallj  (o  from  proapectire  u  well  u  retro- 
•pecdre  leglalktion.  Bnc  if  ft  creditor  out  of  the  itmte  Tolnntarily  nuikei  hinuelf  a 
fKtty  to  the  proceeding*  under  the  inBolrent  law  of  the  alate.  and  Kccepta  a  diTldend, 
be  la  bonnd  bjr  hia  own  act,  and  ii  deemed  to  hare  walred  hit  extia-territoriat  Imnn- 
■  nitf.  In  Batteriee  v.  Hatthewaon,  2  Fetera,  SSO,  the  Supreme  Court  of  the  United 
State*  held  that  do  part  of  the  Conatitution  of  the  TTnited  Statet  applied  to  a  laU 
laiB  wltich  devttttd  rigiti  tnhick  uvre  wiled  by  law  in  on  individual,  provided  ita  effect* 
be  not  to  impdr  the  obligation  of  a  amtraet.  It  waa  further  held  that  rebvtpedini 
lawi  were  not  within  the  conititutionat  proliibition,  provided  they  did  not  Impair  the 
obligation  of  eontrtatt,  or  partake  of  the  cbaravter  of  ex  pott  facto  lawa.  It  ha*  al*o 
been  decided  that  a  itale  gnrrmmeDt  may  tax  atate  baaks,  to  nomint,  at  discretion, 
and  that  it  would  not  be  a  riolation  of  the  contract*  cresting  the  banka,  for  no  con- 
tract wa*  to  be  impUed  not  to  impoae  auch  a  tax.  FroTideuce  Bank  r.  Billing*, 
4  Peter*,  614.  It  hai  been  adjudged  in  Louiaiana  and  MiaaluippI,  that  a  atate  law 
requiring  a  tank  to  receive  at  par,  though  under  par,  it*  own  notes,  in  payment  of 
debt*  dne  to  it,  ii  congtilutional.     12  Rob.  (I«.)  125 ;  S  Smedei  &  Manh.  661. 

(e)  AceordingtotheSpaniihlawlPartida*,  1. 3,tit  16,  part  C),  the  debtor'*  prop- 
erty, acquired  ■nb*eqnently  to  the  eatio  bmontm,  waa  only  liable  lo  far  a*  it  exceeded 
th«  amount  neceaiary  for  hi*  anpporl.  But  the  law  of  Loniaiana  contain*  no  inch 
eiception.    3  Martin  (La.).  688 ;  4  id.  292,  293. 

{a)  Code,  7.  71.  1 ;  Dig  42.  3.  4,  and  8;  Voet,  ad  Pand.  42.  &  B;  Helnece.  Op. 
T.620;  vi.384,Se7;  Code  de  Commerce,  No.  568 ;  lUpertoire  ITnivertel et  Raisonn^ 
de  Jurispmdence,  par  Merlin,  tit.  Ceaaion  de  Bien* ;  Eaprit  de*  Lois,  i.  1 14 ;  2  Bell't 
Comm.  560-697 ;  16  John*.  244,  note. 

(b)  Hub.  Fmlec.  il.  1464;  Heinecc.  Elem.  Jar.  Civ.  aecund.  ord.  Pand.  pp.  0, 1, 
4%  tit  S;  Elem.  Jur.  Qer.  Ub.  2,  tit.  IS,  lec.  38T. 
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Germany  the  eemio  bonorum  has  the  severe  operation  of  depriving 
the  lasolvent  of  his  remedy  for  a  peraonal  treapus,  oommitted 
prior  to  the  cession,  bo  far  aa  pecuniaiy  compensation  ia  in  ques- 
tion, (c) 

5.  Iks  etatM  owmot  paM  HatanOlMUoa  I«w«.  — '  By  the  CoBsfi- 
tutioD  of  the  United  States,  Congiess  have  power  to  establish  a 
uniform  rule  of  naturalisation.  It  was  held,  in  tha  Circuit  Court 
of  the  United  States  at  Philadelphia,  in  1792,  in  (Mia  v.  Col- 
let,  (d)  that  the  state  gOTenmenU  still  enjoy  a  conoanrent  author. 
i^  with  the  United  States  upon  the  suhjdct  of  naturalizatitMi,  and 
that  though  they  could  not  contrareue  the  rule  established  I^ 
Congress,  or  "exclude  those  citisens  who  had  bewi  made  such  by 
that  rule,  yet  that  they  might  adopt  citizens  upon  easier  terms 
than  those  which  Congress  may  deem  it  expedient  to  impose." 
But  though  this  decision  was  made  by  two  of  the  judges  of  the 

Supreme  Court,  with  the  concurrence  of  the  district  judge 
*421    of  Pennsylvania,  it  is  obvious  that  this  opioioii  *  was  baa- 

tily  and  inconsiderately  declared.  If  the  constmotion  given 
to  tha  Constitution  in  this  case  was  the  true  one,  the  proviuoa 
would  be,  io  a  great  degree,  useless,  and  the  policy  of  it  defeated. 
The  very  purpose  of  the  power  was  excludve.  It  was  to  (feprive 
the  states  individually  of  the  power  of  naturalizing  aliens  accord- 
ing to  their  own  will  and  pleasure,  and  thereby  giving  thsax  the 
rights  and  privileges  of  citizens  in  every  other  state.  If  each 
state  can  naturalize  upon  one  year'a  residence,  when  the  act  of 
Congress  requires  five,  of  what  use  is  the  act  of  Congreae,  and 
how  does  it  become  a  aniform  rule  ? 

This  decision  of  the  Circuit  Court  may  be  considered  as,  in 
effect,  overruled.  In  the  same  circuit  court,  in  1797,  Judge 
Iredell  intimated,  that  if  the  question  bad  not  previously  oo- 
cnrred,  he  should  be  disposed  to  think  that  the  power  of  natu- 
ralization operated  exclusively,  as  soon  as  it  was  exercised  by 
Congress,  (a)  And  in  the  Circuit  Court  of  Pennsylvania,  in 
1814,  it  was  the  opinion  of  Judge  Washington,  that  the  power  to 
naturalize  was  exoluMvely  vested  in  Congress.  (6)  Afterwards, 
in  Chirac  v.  Chirae^  (c)  the  Chief  Justice  of  the  United  States 

(e)  Voet,  ad  Puid.  42.  8, 10.  {d)  2  DsHm,  SB*. 

in)  United  Stotet  e.  VllUto,  2  DaUu,  370. 
m  Oolden  ■>.  Prince,  3  Wuh.  813. 
(c)  2  WbMton,  269. 
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observed,  that  it  oertainlj  ought  not  to  be  oootroverted,  that  the 
power  of  naturalization  was  vested  exoluaivcly  in  CoDgrese.  In 
Sougtott  T.  Moots,  (d)  Judge  Story  mentiosed  the  power  in  Con- 
greds  to  establish  a  uniform  rule  of  natunditation  as  one  which 
waa  exclusive)  on  the  ground  of  tliere  being  a  direct  repngnanoj 
or  incompatibility  in  the  exerciea  of  it  by  the  states.  The  weight 
of  authonty,  as  well  as  of  reason,  may,  therefore,  be  considered 
as  clearly  in  &vor  of  this  tatter  constructioD.' 

*6.Tb«  BtatM  ouiiiot  tax  NaUotial  Bank*  or  Bteoks. —  *  425 
The  inability  of  the  States  to  impede  or  contn^  by  taxation 
or  otherwise,  the  lawful  institutions  and  taeasuree  of  the  national 
government,  was  largely  diaoussed  and  strongly  declared  in  the 
case  oS  M'OttUoeh  v.  2%<  iState  ^Maryland,  (a)  In  titat  case  the 
State  of  Maryland  bad  imposed  a  tax  upon  ^le  Branch  Bank  of 
the  United  States  established  in  that  state,  and  assuming  the 
bank  to  be  constitutioUally  created  and  lawfully  established  ia 
tfiat  state,  the  question  arose  on  the  validity  of  the  state  tax.  It 
was  adjudged  that  the  state  governments  had  no  right  to  tax  any 
of  the  constitutional  means  employed  by  the  government  of  the 
Union  to  execute  its  constitutional  powers,  nor  to  retard,  impede, 
burden,  or  in  any  manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  Congress,  to  carry  into  effect  tbe  powers 
vested  in  the  national  government 

To  define  and  settle  the  bounds  of  the  restriction  of  the  power 
of  taxation  in  tbe  states,  and  eqtecially  when  that  reetriction  was 
deduced  from  the  implied  powers  of  the  geuei-al  government,  waa 
a  great  and  difficult  undertaking  ;  but  it  appears  to  have  been,  in 
this  instance,  most  wisely  and  most  successfully  performed.  It 
vnu  declared  by  the  court,  that  it  was  not  to  be  denied  that  the 

{d)  6  WhMton,  49.  (a)  4  Wbeaton,  816. 

>  {Th«  obacurf tf  on  thli  inbject  wlU  k  footing  with  tn  own  dtizeni,  m  to  polit- 

be  remoTedbj  attending  to  the  diitEncdon  ical  riglits  and  privileges  to  beenjojed 

between  local  righti  of  dtlteniblp  within  within  it>  own  dominion.    Bat  ttate  regu- 

kanteanddUzeiuhlpof  the  United  State*,  lationa  of  tht»  character  do  not  tnake  tlip 

according  to  the  CoDitltntton.    Undoabt-  personionwboniinchrightiancoofMTCcI 

edlj  dtlzeiuhip  at  Urge,  In  the  leiue  irf  dtiinu  uf  tbe  TTnited  Slatel,  or  Mitttle 

the  Conttltntion,  can  be  conferred  on  a  them  to  the  privilegca  and  Immanitiet  of 

foreigner  onlj  bj  the  DataraliMtlon  lawi  citlEeni  In  another  itate.      Dred  Scott') 

of  Congren.    But  escli  itate,  in  tbe  ezer-  Caie,  19  Hotf.  839.  C]    See  the  Fonr- 

cl*e  of  It*  local  and  reMrred  toTereigntf,  teenth  Amendment  to  the  Comtitntion  of 

ma/  pUca  foieignen  or  otlier  pcnoiw  mi  the  UnlMd  State*. 
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power  of  taxation  was  to  bo  ooncurrently  exercised  by  the  two 
governments ;  but  such  was  tbe  paramount  character  of  the  Gon> 
atitution  of  tbe  United  Stated,  that  it  had  a  capacity  to  withdraw 
any  subject  from  the  action  even  of  this  power;  and  it  might 
rofttrain  a  state  &om  any  exercise  of  it  which  may  be  incompatible 
with,  and  repugnant  to,  the  cooatitutional  laws  of  the  Union.  The 
great  principle  that  governed  the  case  was,  that  the  Constitution, 
and  the  laws  made  in  pursnance  thereof,  weie  supreme,  and  that 
they  controlled  the  constitution  and  laws  of  the  respective 

*  426    states,  and  could  not  he  controlled  *  by  them.    It  was  of 

the  very  essence  of  supremacy  to  remove  all  ohstaclea  to 
its  action  within  its  own  sphere,  and  so  to  modify  every  power 
vested  in  subordinate  governments,  as  to  exempt  its  own  opera- 
tions from  their  iofluence.  A  supreme  power  mnst  control  every 
other  power  which  is  repugnant  to  it.  Tbe  right  of  taxation  in 
the  states  extends  to  all  subjects  over  which  its  sovereign  power 
extends,  aad  no  further.  The  sovereignty  of  a  state  extends  to 
everything  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission  ;  but  it  does  not  extend  to  those  means  which  are 
employed  by  Congress  to  carry  into  execution  their  constitutional 
powers.  The  power  of  state  taxation  is  to  be  measured  by  the 
extent  of  state  sovereignty,  and  this  leaves  to  a  state  the  com- 
mand of  all  its  resources,  and  the  unimpaired  power  of  taxing 
the  people  and  property  of  the  state.  But  it  places  beyond  the 
reach  of  state  power  all  those  powers  conferred  on  the  govern- 
ment of  the  Union,  and  all  those  means  which  are  given  for  the 
purpose  of  carrying  those  powera  into  execution.  This  principle 
relieves  tmm  clashing  sovereignty ;  from  interfering  powers ;  from 
a  repugnancy  between  a  right  in  one  government  to  pull  down 
what  there  is  an  acknowledged  right  in  another  to  build  up ;  from 
the  incompatibility  of  a  right  in  one  government  to  destroy  what 
there  is  a  right  in  another  to  preserve.  The  power  to  tax  would 
involve  the  power  to  destroy,  and  the  power  to  destroy  might 
defeat  aud  render  useless  tbe  power  to  create.  There  would  be 
a  plain  repugnance  in  conferring  on  one  government  the  power 
to  control  the  constitutional  measures  of  another,  which  other, 
with  respect  to  those  very  measures,  was  declared  to  be  supreme 
over  that  which  exerts  the  control.  If  tbe  right  of  the  states  to 
tax  the  means  employed  by  the  general  government  did  really 
exist,  then  the  declaration  that  the  Constitution  and  the  lavs 
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made  in  pursuance  thereof  should  be  tlie  supreme  law  of  the 
land  would  be  empty  and  unmeaning  declamation.  If  the  states 
might  tax  one  instrument  employed  by  the  goverament  in 
the  execution  of  its  powers,  they  might  tax  *  every  other  *  427 
instrument.  They  might  tax  the  mail ;  they  might  tax  the 
mint ;  they  might  tax  the  papers  of  the  custom-house  ;  they  might 
tax  judicial  prooesB ;  they  might  tux  all  the  meane  employed  by 
the  goTemment,  to  an  excess  which  would  defeat  all  the  ends  of 
gOTernmeuL 

The  claim  of  the  states  to  tax  the  Bank  of  the  United  States 
was  thus  denied,  and  shown  to  be  fallacious  ;  and  that  there  was 
a  mauifeBt  repugnancy  between  the  power  of  Maryland  to  tax, 
and  the  power  of  Congress  to  preserve,  the  institution  of  the 
Branch  Bank.  A  tax  on  the  operations  of  the  bank  was  a  tax  ou 
the  operations  of  an  instrument  employed  by  the  government  of 
the  Union  to  carry  its  powers  into  execution,  and  was  conse- 
quently unconstitutioual.  A  case  could  not  be  selected  from  the 
decisions  of  the  Supreme  Court  of  the  United  States,  superior  to 
this  one  of  M'Culloeh  v.  The  State  cf  Maryland,iot  the  clear  and 
satisfactory  manner  in  which  the  supremacy  of  the  laws  of  the 
Union  have  been  maintained  by  the  court,  and  an  undue  asser- 
tiou  of  state  power  overruled  and  defeated. 

But  the  court  were  careful  to  declare  that  their  decision  was 
to  be  received  with  this  qualification,  —  that  the  states  were  not 
deprived  of  any  resources  of  taxation  which  they  originally  pos- 
sessed, and  that  the  restriction  did  not  extend  to  a  tax  paid  by 
the  real  property  of  the  bank,  in  common  with  the  real  property 
vrithiu  the  state  ;  nor  to  a  tax  imposed  upon  the  interest  which 
the  oitizens  of  Maryland  might  hold  in  that  institution,  in  com* 
mon  with  other  property  of  the  same  description  throughout  the 
state,  (a) 

The  decision  pronounced  in  this  case  against  the  validity  of  the 
Maryland  tax  was  made  on  the  7tb  of  March,  1819  ;  and  it  was 

(a)  In  Berney  v.  Tiz  Collactor,  2  Bailef  (S.  C).  CM.  •  itato  t>z  an  divideDdf 
ariilng  from  ilock  in  the  Bank  of  tbe  United  States,  owned  \ty  a  citizen  of  the  stale, 
wai  adjudged  tobeconititntlonal.  And  in  tbe  c**e  of  The  Union  Bank  e.  The  State, 
9  Terger,  490,  it  iru  held  that  itate  bank  stock,  u  indiTidoal  iBt>pert7,  might  be 
taxed,  when  owned  \>j  re^denla  of  tbe  itate ;  but  that  tbe  stock  lield  b;  non-reaident 
atockboiden  wai  not  lobject  to  the  taxing  power  of  the  state,  for  it  muiC  be  a  tax  ui 
pcnonan,  and  itock  ii  a  cIiOM  In  action,  and  liaa  no  localitj,  and  follows  the  person 
of  the  owner. 
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on  tbe  7th  of  February  preceding  tbat  the  legialatoN  of  the  state 
of  Ohio  imposed  a  similar  tax,  to  the  amount  of  fifty  thoound 
dollars  annually,  on  the  Branch  Bank  of  the  United  States  ostah- 
lished  in  that  state.  Notwithstanding  this  decisioa,  the  offioera 
of  the  State  of  Ohio  proceeded  to  levy  the  tax,  and  that  act 
brought  np  before  the  Supreme  Court  a  renewed  diaeua- 

*  428    sion  and  consideratioa  <^  the  legality  *  of  each  a  tax.  (a) 

It  was  attempted  to  withdraw  this  caae  from  the  inflaenos 
and  authority  of  the  former  decision,  by  the  su^estion  that  the 
Bank  of  the  United  States  was  a  mere  private  corporation,  engaged 
in  its  own  busineu,  with  its  own  -views,  and  that  its  great  end  and 
principal  object  were  private  trade  and  private  profit.  It  was 
admitted,  that  if  that  were  the  case,  the  bank  would  be  subject 
to  the  taxing  power  of  the  state,  as  any  individual  would  be. 
But  it  was  not  the  case.  The  hank  was  not  created  for  its  own 
sake,  or  for  private  purposes.  It  has  never  been  supposed  that 
Congress  could  create  such  a  eorpoiatioo.  It  was  not  a  private, 
but  a  public  corporation,  created  fot  public  and  national  purposes, 
and  as  an  instrument  necessary  and  proper  for  carrying  into  efiEect 
the  powers  vested  in  the  government  of  the  United  States.  The 
business  of  lending  and  dealing  in  money  for  private  purposes 
was  an  incidental  circumstance,  and  not  the  primary  object ;  and 
the  bank  was  endowed  with  this  faculty,  in  order  to  enable  it  to 
effect  the  great  public  ends  of  the  institution,  and  without  soch 
£aculty  and  business  the  bank  would  want  a  capacity  to  perform 
its  public  functions.  And  if  the  trade  of  the  bank  was  essential 
to  its  character  as  a  machine  for  the  fiscal  operations  of  the  gov- 
ernment, that  trade  must  be  exempt  from  state  control,  and  a  tax 
upon  that  trade  bears  upon  the  whole  machine,  and  was,  oonse- 
quently,  inadmissible,  and  repugnant  to  the  Constitution.  In 
Wetton  V.  The  City  Council  of  Charleston,  (fi)  it  was  decided  that 
a  state  tax  on  stock  issued  for  loans  made  to  the  United  States 
was  uDconstjtutioDfd.  The  court  considered  it  to  be  a  tax  on  the 
power  given  to  Congress  to  borrow  money  on  the  credit  of  the 
United  States,  and  thereby  to  diminish  the  means  of  the  United 
States  used  in  the  exercise  of  its  powers,  and  that  it  was,  con- 
sequently, repugnant  to  the  Constitution.  By  declaring  the 
powers  of  the  general  government  supreme,  the  Constitution  has 

(o)  Oibom  Tt.  Buk  of  the  United  SUtM,  0  VTbMtOB,  T38. 
(b)  2  Peten,  419. 
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sliidcled  its  action  in  the  *  exercise  of  its  poweiB  A»m   *  429 
any  reflbainii^  or  contrcdliiig  action  of  the  local  govem- 
mentB.  («) ' 

(o)  A  dediion  upon  the  Mme  prindflB  wu  made  In  Ae  cue  ot  Dobbins  v.  The 
CommlMlonen  of  Erie  County,  16  Peten,  43^  wken  it  wm  held  Uu>(  an  officer  ot 
Am  Uollcd  Staiet  va«  not  liable  to  he  rated  and  aueated  Jer  hit  office  by  *iate  ratei 
•ctd  leTiea  1  for  Ibii  would  be  to  dimiuiih  the  recompeue  Mcured  by  law  to  the 
ofBcer.  In  the  can  of  Uelcher  d.  Tlie  City  of  Boaton,  in  the  Snp.  Judicial  Court  of 
Uuuchuwtti,  March,  184S,  [9  Metcalf,  73,]  it  wat  Mated  a*  a  queatloa  undecided, 
whether  a  tax  aliened  upon  At  income  ot  an  officer  ot  the  United  Statu  would  not 
he  lawful,  and  not  wltliin  the  caie  of  Dohtiina.  It  wm  dedded  In  the  Maiiavhusettt 
caae,  that  a  clerk  i»  a  poit-qffica  wa«  not  an  officer  exempted  from  taxation  of  hi* 
bcome.  *  ' 

1  SlaUimdU»it»dSlalaMTaxm.~it»-  thaChief  Jnitioe(wbodellvef«d  tbeopiB. 

Cnlloch  B.  UaryUnd  nema  to  he  aome-  ion  Id  Pacilc  B.  R.  caw,  npra)  ttioagbt 

what  limited  by  otlier  decUoni.      The  that  tlte  tax  waa  only  T(dd  a*  Inconaiatest 

power  of  a  itate  to  tax  opentioai  of  the  with  the  power  of  Congreae  to  refnlal* 

■OTMBOMflt,  or  butrumenta  of  the  gof*  oommeroe.    Poit,  tSO,  o.  1 ;  Woodrufl  k 

•nuDent,  orekted  by  ItMlf  for  puUle  and  Parham,  8  WaU.  128,   138 ;   BInaon  n 

onutltnttonal  end*,  la  itiU  dented.    Bat  Lett,  lb.  ItB,  163.     The  mere  faot  that « 

It  will  beobeerred  that  later  caae*  (!!»•  budneei  baabeen  taxed  by  Congreai  doe* 

lloaal  Bank  e.  CommoBwealth,  and  Lioo-  not  preTent  a  atate  from  lulng  or  pn>- 

btrger  e.  Rouae,  hereinafter  given)  come  hlbiting  it    Perrear  v.  ComraonwMltli,  6 

Toy  near  the  line,  and  in  the  cue  of  the  WaU,  470,  479;  Uoenae  Tax  CaKi,  ib. 

Union  Padflo  Bailway  Company  it  waa  403 ;  pon,  489,  n.  1. 
held  not  enough  to  exempt  tbeir  road         SeTcral  important  caaea  hare  ariaen 

from  itate  taxation  tbat  It  wai  oonatrocb-  under  the  preatnt  national  cotrency  and 

ed  under  the  directton  and  authority  of  benklDe  Mt*.    In  the  flnt  of  the**  the 

CoBgreMfoTtfaeniaaaDdpiirpoaeaof  the  New  Toifc  Court  of  Appoali  look  a  die- 

Urfied  Sutea,  ai  a  part  of  a  ayitein  of  tinction  between  k  tax  on  United  State* 

foadi    thai  eoMlnioled ;    tlie  diSereitce  «tock  to  aaotine,  which  wa*  the  oaae  of 

bainf  tlwt  thb  oorporatioa,  mllke  the  Weatou  v.  Cbarleaton,  and   one  on  the 

Beak  of  the  Unitad  State*,  waa  created  actual  Taloe  of  tha  capital  atock  of  a 

and  ex«fd*ed  it*  fnuicMae  under  elate  bank,  part  of  whoae  property  wai  in  fact 

kw,  and  held  Iti  property  wltlUn  atate  inveated  In  United  Butea  atock,  and  held 

Juriedlcllou  and  under  atate  protection,  ataxof  thelatlerdetcrlptlonralid.    Thia 

Tbomton   r.  Pacillc  R.  R.,  9  Walt.  679.  decision   waa   reverted   in   Washlngtoo. 

Theear11erdecl«iono(CtBndalln.lTeTada,  People   o.    Commiaaionen   of   Taxea,  9 

«  Wail.  SS,  Oiat  a  atate  lax  on  every  pM^  Bhck,e30;  t.  o.  28  N.  T.  IQS;  26N.  T< 

BOD  leaf  iuE  the  state   by  any  veUcle  168.    A  rtatute  waa  then  passed  by  tbi 

employed  ht  the  business  of  transport-  atat*  legislature  taxing  tlie  banka  "on  • 

fng  passengen  tor  hEie,  to  be  paid   by  Ka/wKion  eqwd   to  the  amount  of  their 

thepropr$etora,wamnoonitltntlooal,waa  Capital  stock  p^d  In,  or  secured  to  b* 

put  by  the  majority  erf  the  court  largely  paid  in,  and  tbeIr  surplus  earning*,"  te 

on  the  ground  that  the  power  to  lay  sneh  This  al*o,  after  having  been  upheld  hf 

a  tax  carries  with  It  the  power  to  prohiWt  the  conns  of  the  sUte,  was  declared  l^ 

thepaisageof  goveninienloncers.lroops,  the  Supreme  Cwui  to  be  a  tax  on  tbf 

ae.,orDfcitlieDt,  through  the  state.  Bnt  ptt^crtyof  the  bauka,and  therefoie.likr 
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7.  nor  KxeroUe  Powsr  erar  Cteded  PlaoM. —  The  state  govern- 
ments may  likewise  lose  all  jurisdiction  over  places  purchased  by 
Congress,  by  the  consent  of  the  legislature  of  the  state,  for  the 

erection  of  forts,  dock-yards,  light-houses,  hospitals,  military 

the  previoiu  one,  InvBlid,  when  tliatprop-  held  that  this  lection  lubjecti  the  ihare* 

ertf  cona[Bted   of  Uiilled   State*   stock,  to  date  taxation  without  regard  to  the 

Bank  Tax  Caae,  2  Wall.  200.  fad  that  a  port  or  the  whole  of  the  capital 

On  like  priDdplea,  it  bu  been  further  of  the  bank  ii  inTeated  in  national  ucn- 

held,  contrar;  to  the  opinion  of  the  New  titles  iuued   under  slatntes  exempting 

York  Judges,  that  certifioaCei  of  indebted-  tbent  from  such  taxation.     Tan  Allen  n. 

neMlMued  hy  the  United  States  for  lup-  The  AMetsora.S  Wall.6T3;  a.  c.  33N.T. 

pliei.  bearing  intereil,  and  payable  in  a  ^61 ;    People   n.  The  Commiuionen,   4 

jear,  or  earlier  at  the  optloD  of  the  goT-  Wall.  341 ;   a.  c.  3fi  N.  Y.  423 ;   Suie  v. 

emmenc,  are  exempt  from  Mate  taxation,  Haight,  2  Vroom  (31  N.  J.),39Q.    Fortbep- 

The  Bank  D.  Tbe  Major,  T  Wall.  16;  lee  more.it  ma;  lawfully  be  prorided  that  the 

87  N.  Y.  9 1  aa  are  aUo  legal-lender  treat-  offlcen  of  the  bank  ahall  pay  the  lax  Mt 

nrj  nolei  iatned  mider  the  acta  of  Feb.  26,  the  tharea.    Kational  Bank  c.  Cchdiiidd- 

1862,  and  July  11, 1868 ;  Bank  v.  Super-  wealth,  0  Wall  S63 ;  Uooberger  o.  Boim^ 

Tiaon,  T  WaU.  26 ;  aee  37  N.  Y.  21.  The  ib.  468.    But  tbe  act  proTided  againat 

■tate,  howerer,  can   U.X  a  bank  on  it*  unf aTorable  diacriminatlmi,  and  therefixe 

fianchlie,  and  the  Supreme  Court  hare  iharea  in  national  bankacannut  be  taxed, 

gone  *ery  far  in  (uiCaining  taxea  on  thia  when  atate  banka  are  taxed  only  on  capl- 

gToand.    Thua,  a  tax  on  aarlngg  banka  of  tal.    Bradley  p.  ThePeoi^,4  WalL4a9; 

"aanmeqoaltotiiree-foarthaof  one  per  a.  o.  S9  111.  130;  Tan  Allen  d.  The  Aaaea- 

cent  on  the  total  amount  of  depoaila,"  haa  aora,  Mupra.   See  Auatin  v.  The  Aldermen, 

been  held  ralid,  although  part  of  anch  7  Wall.  604 ;  Hubbard  f.  Board  of  Sapefo 

depoalM  were  hiTeited  In  United  SUte*  Tiaora,23Iowa,130i  Pittsburg  v.  FintNa> 

Btocka.     Society  for  Saringa  ■>.  Coite,  6  tional  Baoko(PittaburK,6eFena.St.46L 

Wall.  694;  Frorident  InBtitnti<Ki  d.  Uaa-  The    principle   ot    aeU-preaer*atioa, 

tachuaetta,  ib.  611 ;  Hamilton  Co.  i>.  Haa-  whkh  waa  held  in  HcCnltocb  e.  Mtry. 

aacbuaeCta,  ib.  032.      So,   a  tax  on  the  land,  ftc.,  to  inralidate  attempta  by  tha 

"  exceaa  of  the  market  Talne  of  all  the  alate  to  tax  certain  inatrumenta  and  opep- 

capital  atock  "  of  a  corporation  "  over  aliona  of  the  general  goTerament,  ia  eon- 

the  ralue   of    Ita    real   eatate  and   ma-  aidered  to  alao  limit  the  power  of  the 

diiiKTj,"  tbe  two  latter  being  taxed  aep-  United    State*    to  tax  inaBimienta  and 

ualely.    Hamilton  Co.  d.  Mauachnaetia,  operatiooa  of  the  atatea ;  and  It  baa  been 

e  WaU.  632;  a.  0.  12  Allen,  298.    See  held  that  Congreaa  cannot  conatilatioB- 

further,  Monroe  SaTlnga  Bank  V.  Bochea-  ally  tax  theaalarj  of  a  atate  Judge.    The 

Ur,  87  S.  Y.  866.  CoUector  (Bufflngton)  s.  Daj,  11  WalL 

Taxea  on  the  ahareholdera  in  national  118.    And  the  aame  principle  haa  been 

banka  atand  on  a  different  footing  from  thought  by  asTeral  atate  conrta  to  applj 

taxea  on  the  banka.    By  the  act  of  June  to  the  Kquirement  of  a  atamp  on  tbe 

8„lSe4,  J  41,  and  act  of  Feb.  4,  1868, }  1,  recorda  of  atele  judicial  proceedine^  Ac. 

afaarea  in  anch  a  bank  may  be  Included  in  Moore  d.  Hooie,  47  B.  Y.  467. 

tbe  valuBlion  of  the  personal  property  of  On  the  other  luind,  a  tax  on  drcoladon 

their  owner  in  the   aaaeaanient  of  itate  by  banka  of  atate  bank  Dotea,  so  heavy  aa 

taxes  in  the  atate  within  which  auch  liank  to  put  an  end   to  It,  haa  been  upheld, 

b  located,  and  not  elaewhere.  It  haa  bem  Tcazie  Bank  e.  Ftaao,  8  Wall.  &S8. 
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academiee,  and  other  needful  baildinga.  (fi)  The  question  which 
has  arisen  on  the  stibjeot  was  as  to  the  effect  of  the  pioTiao  or 
reservation,  usually  annexed  to  the  consent  of  the  state,  that  all 
oivil  and  crilninal  process,  issued  under  the  authority  of  the  state, 
might  be  executed  on  the  lands  so  ceded,  in  like  manner  as  if  the 
cession  bad  not  been  made.  This  point  was  much  discussed  in 
the  Circuit  Court  of  the  United  States  in  Rhode  Island,  in  the 
case  of  TKe  Vn&ed  State*  v.  Cornell,  (e)  It  was  held  that  a  pur- 
chase of  lauds  within  the  jurisdiction  of  a  state,  with  the  consent 
of  the  state,  for  the  national  purposes  contemplated  by  the  Con- 
stitution, did,  ipio  fa4!to,  by  the  Tery  terms  of  the  Constitution, 
fall  within  the  exclusive  legislation  of  Congress,  and  that  the 
state  jurisdictiou  was  completely  ousted.  What,  then,  is  the  true 
intent  and  effect  of  the  saving  clause  annexed  to  the  cessions  ? 
It  does  not  imply  the  reservation  of  any  concurrent  jurisdiction 
or  legislation,  or  that  the  state  retained  a  right  to  punish  for  acts 
done  within  the  ceded  lands.  The  whole  apparent  object  of  the 
proviso  was  to  prevent  the  ceded  lands  from  becoming  a  sanctuary 
for  fugitives  from  justice,  for  acts  done  within  the  acknowledged 
jurisdiction  of  the  state  ;  and  such  permission  to  execute  process 
is  not  incompatible  with  exclusiTe  sovereignty  and  jurisdiction. 
The  acceptance  of  a  cession,  with  this  reservation,  amounts  to  an 
agreement  of  the  new  sovereign  to  permit  the  h«e  exercise 
of  such  process,  *  as  being  quoad  hoe  bis  own  process.  This  *  4S0 
construction  has  been  ft^quentiy  declared  by  the  courts  of 
the  United  States,  and  it  comports  entirely  with  the  intention  of 
the  parties  ;  and  upon  any  other  construction  the  cession  would 
be  nugatory  and  void.  Judge  Story  doubted  whether  Congress 
were  even  at  liberty,  by  the  terms  of  the  Constitution,  to  pur- 
chase lands  with  the  consent  of  a  state,  under  any  qualification 
of  that  consent,  which  would  deprive  them  of  exclusive  legisla- 
tion over  the  place.  The  courts  of  the  United  States  have  sole 
and  exclusive  jurisdiction  over  an  offence  committed  within  a 
ceded  place,  notwithstanding  the  ordinary  reservation  of  the  riglit 
to  execute  civil  and  criminal  process  of  the  state.  That  was  no 
reservation  of  any  sovereignty  or  jurisdiction. 

Congress,  in  exercising  powers  of  exclusive  legislation  over  a 
ceded  place  or  district,  unite  the  powers  of  general  with  those  of 

{&)  Cout.  art  1,  HC  8. 

(e)  SH4M>D,eO,01;  United  Blatai  c.  Davl*,  6  BImod,  8G»,  •.  » 
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local  legUlfttioa  The  povet  of  local  legisIatioD  nnies  \nth  it* 
88  aa  iDcideut,  the  right  to  make  that  power  effactaaL  Congreas 
exercises  that  partioular  local  power,  like  all  iU  other  povrera,  in 
its  high  character  aa  the  legialature  of  the  UnioDi  and  itagenBnl 
power  may  come  in  aid  of  these  local  powers.  It  i«,  therefore, 
oompeteot  for  CoDgress  to  try  and  punish  mi  o£feDder  for  an 
oSenoi  oommitted  within  one  of  those  loo^  districts,  in  a  place 
not  within  such  jurisdiction ;  or  to  piOTide  for  the  pursuit  and 
arrest  of  a  crimiaal  escaping  from  one  of  those  districta  after  com- 
mitting a  felony  ther«  ;  or  to  punish  a  person  f<^  conoeaJiog,  out 
of  the  difibict,  a  felony  committed  within  it.  All  these  inoidentel 
powers  are  necessary  to  the  complete  executioQ  of  the  principal 
power ;  and  the  Supreme  Courts  in  Cohem  t.  Vir^nia,  (^a)  held 
that  they  were  vested  in  Cot^ress. 

It  follows,  as  a  consequence,  from  this  doctzine  of  the  federal 
Courts,  that  state  courts  cannot  take  oognizaofie  of  any 
*  4S1  *  offences  committed  within  such  ceded  districts  ;  and,  on 
the  oUier  hand,  that  the  inhabitants  of  suoh  places  cannot 
exercise  any  civil  or  political  privileges  under  the  laws  of  the 
state,  because  they  are  not  bound  by  those  laws.  This  has  been 
so  decided  in  the  state  courts,  (d)  But  if,  in  any  case,  the  United 
States  have  not  actually  purchased,  and  the  state  has  not,  in  point 
of  fact,  ceded  the  place  or  territory  to  the  United  States,  its  juris- 
diction remains,  notwithstanding  the  place  may  have  been  occu- 
pied, ever  since  its  surrender  by  Great  Britain,  by  the  troops  <tf 
the  United  States,  as  a  fort  or  garrison.  The  Supreme  Court 
of  New  York  accordingly  held,  in  the  case  of  Z%«  People  v.  G-od' 
frey,  (fi)  that  they  had  jurisdiction  of  a  murder  committed  by  one 
soldier  upon  another  within  Niagara  fort.  Not  would  the  par- 
chase  of  the  land  by  the  United  States  be  alone  sufScient  to  vest 
them  with  the  jurisdiction,  or  to  oust  tlist  of  the  state,  without 
being  accompanied  or  followed  with  the  oonsent  of  the  legislature 
of  the  state.  This  was  so  decided  in  the  oase  of  2%s  ConiffWi** 
wealth  qf  Pemttylvania  v.  Tovng.  (a)  y* 

(a)  6  WbeatDQ,  416-4Slt. 

(a)  Com mou wealth  ti.  Clai7,  B  AUm.  TS;  Smm  d.  Tonng,  1  Hall't  Jontaal  «f 
Jatiiprudeuce,  SB. 

(&)  17  Johni.  S26. 

it)  1  Hall't  Joonul  of  JatlqmidMice,  4T.    The  juritdietioa  of  the  tTtdted  State* 

jr>  It  Henu  th»t  there  miut  be  an  act    the  UnfEed  BtUei  aoattt.    h  rt  0*000- 
of  Caagnti  vetUi^  tin  JorictictloB  la    mot,  83  WH.  Sn> 
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8.  Pow«r  to  r«ptatt  CoBuaaro*^  —  I  proceed  next  to  examine  the 
jodicifil  decidions  under  the  power  given  to  Congress  to  '*■  r^pilate 
QOtnmeroe  with  foreign  nations,  and  amcHig  tibe  Mveral  atatea  ^" 
and  it  will  be  peroeived  that  the  questions  arisiag  under  this 
power  have  been  of  tbe  utmost  cooseqaencfl  to  the  interests  of 
tbe  Union,  and  the  residuary  olaima  and  sovereignty  of  tbe 
states.  , 

The  first  question  that  arose  upon  this  part  of  the  Coiistitation 
was  respecting  the  power  of  Congress  to  interrupt  or  destroy  the 
ecnumerce  of  the  United  States,  bjr  laying  a  general  em- 
bargo, without  any  limitation  as  to  time,  fiy  the  act  *(A  *  488 
Congress  of  22d  December,  1807,  an  embargo  was  laid  on 
all  ships  and  Yesaels  in  the  ports  and  harbors  of  tbe  United  States, 
and  a  pi-obibition  of  exportation  from  tbe  United  States,  either 
by  land  or  water,  of  any  goods,  waree,  or  merchandise,  of  foreign 
or  domestic  growth  or  manufeeture.  There  were  several  supple- 
mentary act«  auxiliary  to  this  principal  one,  and  intended  more 
effectually  to  enforce  it,  under  certain  speoifie  ezceptiona  In 
the  case  of  Ths  United  8t<ae»  v.  The  Br^antime  William,  in  tbe 
District  Court  of  MaaaachusettB,  in  September,  1808,  (a)  it  was 
objected  that  tbe  act  was  unconstitutional,  for  that  CtrngTesa  bad 

OT«r  the  lands  within  pUcec  ceded  by  «  »U,t»  wm  tMf  and  Isuvedlj  examined  bj 
Hr.  Juidce  Woodburr,  in  the  Circuit  Court  of  the  United  State*  Id  MauachiuetU 
Id  October,  1S4&,  in  tbe  ctiae  ot  The  United  Staiei  «.  Ames,  Law  Reporter  for  NoTem- 
ber.  1846  [1  Woodb.  t  Hinot,  T6.]  It  wai  adjudfed  that  tf  tbe  United  Slates  own 
hiida  in  any  state,  and  tbore  be  do  ceMlmi  of  tbe  Jarisdiction,  the  &xni*iIcE  applicable 
to  the  land-owaen  of  the  state,  goTema,  as  lo  rights  and  remedfei,  eqnslty  applying 
to  non-residenti  and  citixeni,  when  the  laws  of  Congreas  have  not  otherwise  provided ; 
anch,  for  instance,  ia  tbe  case  ander  an  analogooi  principle,  when  the  United  Statet 
■re  the  holders  of  a  bill  of  exchange,  United  States  e.  Baiter,  12  Wheaton,  661 .  and 
when  liable  to  damages  on  f<seign  bills  of  ezchaDge,  at,  see  inpra,  20T ;  and  a*  to 
liability  to  general  avetsge,  see  itifia,  ill.  171,  n.  (a) ;  and  as  to  allnTions  and  land 
depoaits,  10  Peten,  062,  717 ;  and  as  to  set-oS,  see  tt^m,  297.  Bat  If  tbe  ceded  land* 
have  been  accompanied  with  a  cessioo  ol  Ae  JnrisdictiiNi,  tbe  lands  are  subject  to  tbe 
laws  ot  Congress,  and  not  to  those  of  the  slate ;  and  those  state  laws  caonot  be  per- 
mitted to  thwart  or  embarrsM  the  object  of  the  cestlon  by  taxes,  or  by  oTerflowlng 
the  land  with  water,  or  otherwise  in  any  degree  to  conflict  with  what  Is  required  or 
prorided  by  tiie  general  goTemment  of  the  United  State*,  which  may  punish  otTencn 
and  trespasses,  and  mnore  Intntder*  thereon.  On  tbe  other  hand,  if  Congresa  haTe 
not  proTided  any  adequate  and  ezclnslTe  remedy  for  injuries  to  public  property,  then 
tha  commoD  law  or  laws  of  the  states  apply.  But  the  United  State*  bare  jurisdiction 
«Tcr  it»  lariory,  though  tlie  particular  land*  have  not  been  ceded,  inasniacb  as  the 
landi  are  held  for  special  purpose*,  and  are  to  be  protected, 
(a)  a  Bm^'i  Law  JotiiwV2U. 
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no  right,  onder  the  pover  to  regulate  commerce,  thus  to  anDibi- 
l&te  it,  by  mterdicticg  it  entirely  with  foreign  nations.  But  the 
court  decided  that  the  embargo  act  was  within  the  constitutioaal 
provision.  The  power  of  Congress  was  sovereign  relative  to  oom- 
merctal  intercourse,  qualified  by  the  liniitations  and  leetaictions 
ezpresaed  in  the  Constitution  ;  and  by  the  treaty-making  power 
of  the  President  and  Senate,  Congress  had  a  right  -to  control  or 
abridge  commerce  for  the  advancement  of  great  national  pur- 
poses. Non-intercourse  and  embargo  laws  are  within  the  range 
of  legislative  discretion ;  and  if  Congress  have  the  power,  for 
purposes  of  safety,  or  preparation,  or  counterection,  to  suspeod 
commercial  Intercourse  with  foreign  nations,  they  are  not  limited 
as  to  the  duration,  more  than  as  to  the  manner  and  extent  of  the 
measure,  (by 

A  still  graver  question  was  presented  for  the  consideration  of 
the  federaJ  judiciary,  in  the  case  of  GSibona  v.  OgcUny  (c)  decided 
by  the  Supreme  Court  of  the  United  States,  in  Februaty  term, 
1824.  That  decision  went  to  declare  that  several  acts  of  the 
legislature  of  New  York,  granting  to  Livingston  and  Fulton  the 
exclusive  navigation  of  the  waters  of  the  state  in  vessels  pro- 
pelled by  steam,  were  unconatitutiotial  and  void  acts,  and 
•  488  repugnant  to  the  power  given  to  *  Congress  to  regulate 
commerce,  so  far  as  those  acts>  went  to  prohibit  vessels 
licensed  under  the  laws  of  Congreas  for  carrying  on  the  coasting 
trade,  from  navigating  the  waters  of  New  York. 

It  had  been  decided  in  the  Court  of  Errors  of  New  York,  in 
1812,'  (a)  that  five  several  statutes  of  the  state,  passed  between 
the  years  1798  and  1811,  iudusive,  and  granting  and  securing  to 
the  claimants  the  sole  and  exclusive  right  of  using  and  navigating 
boats  by  steam,  in  the  waters  of  the  state,  for  a  term  of  years, 
were  constitutional  and  valid  acts.  According  to  the  doctrine  of 
the  court  in  that  case,  the  internal  commerce  of  the  state  by  land 
and  water  remained  entirely  and  exclusively  within  the  scope  of 
its  original  sovereignty.  It  was  considered  to  be  very  difficult 
to  draw  an  exact  line  between  those  regulations  which  relate  to 
external,  and  those  which  relate  to  internal  commerce,  for  every 

(i)  Hr.  Jiutice  Storj  ujt  that  the  measure  of  ■  genenl  emlMTgo,  indeflidte  u  to 
time  at  that  bid  ia  180T,  went  to  the  ntmott  verge  of  implied  conitltDtknial  power. 
CommeDtarie*,  ill.  p.  163. 

(e)  9  Wbeaton,  1.  {a)  LiTiagiton  v.  Tan  logCD,  9  3obaM.  GOT. 
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regulation  of  the  one  villi  directly  or  indirectly,  affect  the  other. 
fiut  it  was  Bopposed  that  there  could  be  no  doubt  that  the  acta  of 
the  Btate,  which  vere  then  under  conuderatioii,  were  not  within 
any  conBtitutional  prohibition,  for  not  one  of  the  restrictions  upon 
state  power,  contained  in  the  dth  and  10th  sections  of  the  1st 
article  of  the  Constitution,  appeared  to  apply  to  the  case ;  nor 
was  there  any  existing  regulation  of  Congress  on  the  subject  of 
commerce  with  foreign  nations,  and  among  the  sevei-al  states, 
which  was  deemed  to  interfere  with  the  grant.  It  was  declared 
to  be  a  very  inadmissible  proposition,  that  a  state  was  devested 
of  a  capacity  to  grant  an  exclDsive  privilege  of  navigating  a  steam- 
boat within  its  own  waters,  merely  because  Congress,  in  the  plen- 
ary exercise  of  its  power  to  regulate  commerce,  might  make 
some  future  regulation  inconmstent  with  the  exercise  of  that 
privilege.  The  grant  was  taken,  undoubtedly,  subject  to  such 
future  commercial  regulations  as  Congress  might  lawfully 
prescribe;  and  to  what  extent  they  might  lawfully  *  pre-  *4S4 
scribe  them  was  admitted  to  be  a  question  within  the  ulti- 
mate cognizance  of  the  Supreme  Court  of  the  Uoited  States.  The 
opinion  of  the  court  went  no  further  than  to  maintain  that  the 
grant  to  Livingston  and  Fulton  was  not  within  any  constitutional 
prohibition  upon  the  states,  nor  was  it  repugnant  or  contradictory 
to  any  existing  act  of  Congress  on  the  subject  of  commerce ;  and 
under  those  two  restrictions  every  state  had  a  right  to  make  ita 
own  commercial  regulations.  It  was  generally  declared  that 
Congress  had  not,  in  the  understanding  of  the  court,  any  direct 
jurisdiction  over  our  interior  commerce  or  waters  ;  and  that  they 
had  concurrent  jurisdiction  over  our  navigable  waters,  only  so  far 
as  might  be  incidental  and  requisite  to  the  due  regulation  of  com- 
merce between  the  stAtes  and  with  foreign  nations. 

In  this  case,  in  1812,  the  defendants,  who  objected  to  the  valid- 
ity of  the  state  grant,  did  not  set  up  any  patent  right,  or  any  other  ' 
right  under  any  particular  act  of  Congress.  They  rested  entirely 
on  the  objection,  that  the  statutes  confemng  the  exclusive  privi- 
lege were  absolutely  unconstitutional  and  void.  But  afterwards, 
in  the  case  of  Ogden  t.  Qibbont,  (a)  the  defendant  set  up,  by  way 
of  right  and  title  to  navigate  a  steamboat  upon  the  waters  of  New 
York,  in  opposition  to  the  grant,  that  his  boats  were  duly  enrolled 
and  licensed  under  the  laws  of  the  United  States,  at  Perth  Amboy, 
(a)  4  Jobm.  Cb.  IGO. 
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in  the  State  of  New  Jersey,  to  be  employed  ia  CBrrying  on  the 
coasting  trade.  The  question  in  that  caae  waa,  whether  anch  a 
coasting  license  coofeired  any  power  to  ioterfexe  with  the  grant ; 
and  it  was  decided  in  the  Court  of  Chancery,  and  afterwards  ia 
the  Court  of  Errors,  (&)  that  the  coasting  license  morely  gave  to 
the  steamboat  an  American  character  for  the  purpose  of  reveDue, 
and.  that  it  was  not  intended  to  decide  a  question  of  property,  or 

to  confer  a  right  of  property,  or  a  right  of  navigation  or 
*435    commerce.     *  The  act  of  Coogreas  regulating  the  coaatu^ 

trade  was  never  intended  to  aaaert  any  supremacy  over  state 
regulations  or  claims,  in  respect  to  internal  waters  or  commwo& 
It  was  not  considered  by  our  courts  as  the  exercise  of  the  power 
of  Congress  to  regulate  commerce  among  the  states.  The  law 
concemiog  the  coasting  trade  was  passed  oa  the  18th  oi  February, 
1793 ;  and  it  never  occurred  to  any  one,  donng  the  whole  period 
that  the  state  laws  were  under  consideration  before  tlwlegislataTe, 
and  in  the  council  of  revisioo,  and  in  the  coorta  of  juatioe,  from 
1798  down  to  and  including  the  judicial  iuveslagatioQS  in  1812, 
that  the  Coasting  Act  of  1798  waa  a  regulation  of  commerce  among 
the  states  prohibitory  of  any  such  grant.  Such  latent  powers 
were  never  thought  of,  nor  imputed  to  it.  The  great  objects  and 
policy  of  the  Coasting  Act  were  to  exclude  foreign  vessels  &chb 
commerce  between  the  states,  in  order  to  cherish  the  growth  of 
our  own  marine,  and  to  provide  that  the  coasting  trade  should  be 
conducted  with  security  to  the  revenue.  The  register  and  enrol- 
ment of  the  vessel  were  to  ascertfun  the  natic»)al  character ;  and 
the  license  was  only  evidence  that  tfae  vessel  had  complied  with 
the  requisites  of  the  law,  and  was  qualified  for  the  coasting  trade 
under  American  privileges. ,  The  license  did  not  define  the  coast- 
ing trade.  Free  trade  between  the  states  then  existed,  subject  to 
local  and  municipal  regulations.  The  requisitions  of  the  Coast- 
'  ing  Act  were  restrictions  upon  the  general  freedom  of  that  com- 
merce, and  not  the  grant  of  new  rights.  Steam  vessels  were 
subject  to  those  regulations  equally  with  any  other  veseels.  If 
Congress  had  intended  that  a  coasting  license  should  conferpower  ' 
and  control,  and  a  cl^m  of  sovereignty  subversive  of  local  lawa 
of  tbe  states  within  their  own  jarisdictions,  it  was  supposed  they 
would  have  said  so  in  plain  and  intelligible  language,  and  not 
have  left  their  claim  of  supremacy  to  be  hidden  from  the  obaerva^ 

(i)  IT  Jobtu.  4e& 
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tioa  and  knowledge  of  the  state  governmeDts,  in  the  unpretead- 
iog  and  harmless  ehape  of  a  coastmg  license,  obvioosly  intended 
for  other  purposes. 

*  It  was,  therefore,  upon  considerationB  like  these  that  *  436 
the  courts  of  justice  in  New  York  did  Dot  consider  the 
grant  to  Livingston  and  Fulton  as  disturbed  by  a  coasting  license 
under  the  aot  of  1798.  They  did  not,  either  in  the  case  of  Ogden 
T.  GiMontt  or  in  an;  of  the  cases  which  preceded  it,  deny  to  Con- 
greas  the  power  to  regulate  commerce  among  the  states,  liy  express 
and  direct  pTovisioD,  so  as  to  control  and  restrict  the  exercise  of 
the  state  grant.  They  only  insisted  that,  without  some  such 
explicit  provision,  the  state  jurisdiction  over  the  subject  remained 
in  foil  force.  This  cause  was  afterwards  carried  up  by  appeal  to 
the  Supreme  Court  of  the  United  States,  and  the  decree  reversed, 
on  the  ground  that  the  grant  was  repugnant  to  the  rights  and 
privileges  conferred  upon  a  steamboat  navigating  under  a  coast- 
ing license,  (a) 

In  the  constmotion  of  the  power  to  regulate  commerce,  the 
court  held  that  the  term  meant  not  only  traffic,  but  intercourse, 
and  that  it  included  navigation,  and  the  power  to  regulate  com- 
merce was  a  power  to  regulate  navigation.  Commerce  among 
the  several  stAtes  meant  commerce  intermingled  with  the  states, 
and  which  might  pass  the  external  boundary  line  of  each  state, 
and  be  introduced  into  the  interior.  It  was  admitted  that  the 
power  did  not  extend  to  that  commerce  which  was  completely 
internal,  and  carried  on  between  difTcrent  ports  of  the  same  state, 
and  which  did  not  extend  to  or  affect  other  states.  The  power 
was  restricted  to  that  commerce  which  concerned  more  states 
than  one,  and  the  completely  internal  commerce  of  a  state  was 
reserved  for  the  state  itself.  The  power  of  Congress  on  this 
subject  comprehended  navigation  within  the  limits  of  every 
state ;  and  it  might  pass  the  jurisdictional  line  of  a  state,  and  be 
exercised  within  its  territory,  so  &r  as  the  navigation  was  con- 
nected with  foreign  commerce,  or  with  commerce  among 
the  several  states.  This  power,  like  all  •  the  other  powers  *  437 
of  Congress,  was  plenary  and  absolute  within  its  acknowl- 
edged limits.  But  it  was  admitted  that  inspection  laws  relative 
to  the  quality  of  articles  to  be  exported,  and  quarantine  laws, 
and  health  laws  of  every  description,  and  laws  for  regulating  the 

ta)  Qtbboni  V.  Ogden,  9  Whatton,  1. 
VOL.  1.-88  [518] 
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intenial  commerce  of  a  etate,  and  those  with  respect  to  iampike 
roads,  ferries,  Seo.,  were  component  parts  of  an  immense  mass  of 
legislation,  not  surrendered  to  the  general  goTeroment  Though 
Congress  may  license  vessels  to  sail  from  one  port  to  another  in 
the  same  state,  Uie  act  is  supposed  to  be  neoeasuily  incidental  to 
the  power  expressly  granted  to  Congress,  and  it  implies  no  claim 
of  a  direct  power  to  regulate  the  purely  internal  commerce  of  a 
state,  or  to  act  directly  on  its  system  of  police.  The  court  con- 
strued the  word  regulate  to  imply  full  power  orer  the  thing  to  be 
regulated,  and  to  exclude  the  actions  of  all  otJiers,  that  would 
ipwform  the  same  operation  on  the  same  thing. 

After  laying  down  these  general  propoutions,  the  court  pro- 
'oeeded  to  obserre  that  tlie  acts  of  New  York,  granting  exolusive 
privileges  to  certain  steamboats,  were  in  collision  with  the  acta  of 
Congress  regulating  the  coasting  trade,  and  Uiat  the  acts  of  the 
state  must,  in  that  case,  yield  to  the  sapreme  and  paramoont 
law.  If  the  law  of  Congress  was  made  in  pursuance  of  the  Cta- 
sdtution,  the  state  law  must  yield  to  tbe  supremacy  of  it,  even 
though  they  were  enacted  in  pursuance  of  powers  acknowledged 
to  remain  in  the  states.  A  liceaae  under  the  acts  of  Congress 
for  regulating  the  coasting  trade  was  an  authority  to  can7  on 
that  trade.  The  words  of  the  act  of  Congress,  direct^g  the 
;proper  officer  to  grant  to  a  vessel  qualified  to  receive  it,  "a 
license  for  carrying  on  the  coasting  ti«de,"  was  considered  as 
conveying  an  explicit  authority  for  that  purpose.  It  was  the 
legislative  grant  of  a  right,  and  it  conferred  all  the  right  whii^ 
Congress  could  give  in  the  case,  and  it  was  not  intended  to  con- 
fer merely  the  national  character.  It  was  further  held  that  the 
power  to  regulate  commerce  extended  to  navigation,  car- 

*  488    ried  on  by  vessels  exclusively  *  employed  in  transporting 

passengers,  and  to  vessels  propelled  by  steam,  as  well  aa 
to  vessels  navigated  hy  other  means. 

This  is  tbe  substance  of  the  argiuneot  of  the  Supreme  Court 
of  the  United  States  in  the  steamboat  case.  The  only  great 
point  on  which  the  Supreme  Court  of  the  United  States  and  the 
courts  of  New  York  have  differed,  is  in  the  construction  and 
effect  given  to  a  coasting  license.  They  did  not  differ  in  any 
general  view  of  the  powers  of  Congress;  and  the  Supreme  Coart 
expressly  waived  any  inquiry  or  decision  on  the  point,  whether 
the  exercise  of  the  power  assumed  by  the  steamboat  laws  would 
[5143 
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have  been  illeg&l,  provided  there  wu  no  eKisting  regalatioa  of 
Congress  that  came  in  collision  with  them.  The  decieioQ  in  Liv- 
infftton  V.  Van  Ingen  rested  upon  the  awumption  that  there  was 
no  sueh  regulation. 

The  Court  of  Errors  of  New  York,  since  the  case  of  Gibbon* 
T.  Ogden^  have  given  to  tiiis  constitutioDal  power  a  very  liberal 
extent,  by  the  constraction  put  upon  a  coasting  trade.  In  that 
decision,  the  power  to  regulate  commerce  "among  the  several 
states "  was  supposed  to  be  "  very  properly  reetrioted  to  Uiat 
commerce  which  concerns  more  states  than  one ;"  and  that  it  did 
not  "comprehend  that  commerce  which  was  completely  internal, 
which  is  carried  on  between  man  and  man  in  a  state,  or  between 
different  parte  of  the  same  state,  and  which  does  not  extend  to 
or  ^ect  other  states."  But  in  the  case  in  New  York  alluded 
to,  (a)  the  Court  of  Errors  held  that  the  coasting  trade  meant, 
amongst  other  things,  commercial  intercourse  carried  on  between 
different  distncta  in  the  same  state,  and  between  different  places 
in  the  ssme  district,  on  the  sea-coast,  or  on  a  nav^ble 
river ;  and  that  a  voyage  from  New  York  to  Albany  *  was  *439 
as  much  a  coasting  voyage  as  fix)m  Boston  to  New  Bed- 
ford, (tf) 

{a)  Steambokt  Compuif  s.  liTingitoii,  8  Cowen,  HI.    Bee  alto  1  Waidel],  G60. 

(a)  Tbi«  power  In  CongreH  to  ivgnUte  "commerce  amoDg  tbe  lereiml  itntet" 
WM  well  «Dd  ablj  diicnwed  In  the  United  State*  Dittrict  Court  In  Mtuoori,  In  the 
cue  at  The  United  Sutei  «.  The  Steamboat  Jams*  HorriBOD,  In  1848  (reported  in 
the  New  York  r^egal  ObMr*er  for  September,  18U),  and  the  doctrine  eetabliihed  in 
Gibbons  r'.  Ogden  wai  Teriewed,  illoitrated,  and  enforced,  with  thii  qualtflcation,  not 
iocouiiitent  with  the  principle  of  that  leading  caae,  tic,  that  a  itemmboat  employed 
only  as  a  ferry-boat  on  the  river  Uiiaouri,  within  the  limit!  of  the  State  of  Mistonri, 
waa  not  bound  to  take  ont  a  license  from  a  United  States  officer,  nnder  the  act  of 
Congreu  of  Tth  Julj,  1838.  The  power  to  regulale  conuserce  with  forrign  naldon* 
and  among  the  aeTeral  itatea  did  not  extend  to  a  uaTigatian  ao  perfectly  internal,  and 
•o  totally  diiconnected  from  commerce  ont  of  the  itate.  The  license  referred  to  waa 
□no  to  "  carry  on  the  coasting  trade,"  and  that  ferry  bosiness  had  no  connection  witb 
the  coasting  trade.  It  was  admitted,  howerer,  that  a  coaating  trade  was  not  lea*  part 
ol  commerce  among  the  KreraL  ttatei,  though  a  rewel  shonld  only  navigate  frooi 
one  port  to  another  in  the  tame  state,  npand  down  a  navigable  rlrer,  when  inch  com- 
merce was  a  connected  and  divisible  part  of  one  general  commerce  between  and 
among  two  or  more  states.  Bat  there  waa  an  earlier  decision,  directly  contraiy  to 
this  in  Missonri,  in  the  case  of  The  United  States  if.  Jackson,  in  the  Southern  Dis- 
trict of  New  York,  In  November,  IMl  (N.  Y.  Legal  Observer  for  December,  18W), 
It  was  in  that  case  adjudged,  npon  an  elaborate  discnnion  of  the  lubject,  that  the 
act  of  CoDgrest  of  Tth  July,  1838,  embraced  all  veasels  of  all  descriptions,  propelled 
wholly  or  in  part  by  steam ;  and  that  steamboala  required  to  be  licensed  or  inipected, 
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tJDder  the  power  to  regulate  commerce,  it  has  been  further 
decided,  (J)  that  a  state  law,  requiring  every  importer  of  goods 
by  wholesale,  bale,  or  package,  to  take  out  a  license,  and  pay  for 
it,  under  certain  penalties  or  forfeitures  for  neglect  or  refusal, 
was  repugnant  to  the  Constitution  of  the  United  States,  and 
void ;  inasmuch  as  it  belonged  to  Congress  to  regulate  foreign 
commerce,  and  no  state  can  lay  a  duty  on  imports.  But  it  was 
admitted  in  that  case  that,  after  the  goods  had  become  mixed 
with  or  incorporated  into  the  general  mass  of  the  property  of 
the  state,  they  were  liable  to  state  taxation,  (c)  The  restriction 
does  not  apply  to  goods  imported  and  in  the  hands  of  the  retul 
trader.  In  connection  with  this  subject  it  may  be  farther  ob- 
served, that,  by  the  Constitution  of  the  United  States,  no  "  state 
ahall,  without  the  consent  of  [the]  Congress,  lay  any  imposts,  or 

without  regwd  to  the  buifoMt  they  follow,  or  the  pUce[i]  they  run  iMtween;  and 
that  steamlMMit  whnll;  engaged  an  ferries  within  a  ttate,  and  owned  In  tacb  Mate, 
are  within  the  requisiilon  of  the  licenie  law. 

(b)  Brown  e.  State  of  Marjhiod,  12  WheatOD,  419;  Wynne  b.  Wri^t,  1  Der. 
&  Batt.  (N.  C.)  19,  8.  p.  See  hIbo  the  caie  of  The  Veopie  d.  HwitiDgton,  N.  T. 
Legal  Otxerrer  for  May,  1S46,  p.  187.  It  waa  adjudged,  in  the  Ontario  teadous,  to 
New  York,  that  a  itstute  prohibiting  the  lale  of  ipiiitnoua  liquon,  to  be  drsnk  in 
certain  placea,  waa  not  repugnant  to  the  Conititatioa  of  the  United  State* ;  for  that 
tiie  power  of  Congrea*  had  no  application  to  tlie  purely  internal  commerce  of  a  atate, 
and  waa  to  be  confined  to  the  period  of  time  during  which  the  act  of  Importatioi^ 
introduction,  and  Incorporation  of  a  foreign  c(»nn)odil;  into  the  masi  of  the  proper^ 
of  die  state  waa  going  on.  The  principlet  involved  In  thii  caae  were  drawn  from 
the  deciiioni  of  the  federal  conrta,  and  T  have  referred  to  it  principally  on  the  ground 
of  the  cleir  and  able  condeniation  and  review  of  the  federal  doctrine  on  the  lubject, 
by  Judge  Smith,  who  preitded  in  that  inferior  Jnriidlctlon. 

(c)  In  Camming  n.  Corporation  of  Savannah,  it  wai  decided,  by  one  of  the  anperior 
coarCB  of  Georgia,  In  1816,  that  a  levy  of  a  tax  nnder  a  city  ordinance,  founded  on  » 
■tate  law,  on  all  goods  not  the  produce  of  the  state,  and  sold  on  commiision,  wu 
lawful,  as  not  being  a  doty  on  imports.  R.  M.  Charlton,  28.  It  was  further  dedded, 
in  Oreen  v.  The  City  of  Savannah,  ib.  888,  that  the  right  to  tax  Importi  a»  well  u 
exports,  for  the  purpose  of  executing  iniptaim  laws,  resided  in  the  *taie«.  So  it  baa 
been  decided  that  a  state  act  Imposing  a  doty  on  the  retailers  of  foreign  merchandiae 
waa  not  repugnant  to  the  Constitution  of  the  United  States,  though  the  act  applied 
as  well  to  the  inperter  as  other  sellers  of  foreign  merchandise.  Blddle  ■>.  The  Com- 
monwealth, IS  Serg.  &  Rawle,  406.  But  this  decision  may  be  considered  as  over- 
ruled by  the  decision  In  Brown  n.  State  of  Maryland,  above  mentioned,  so  far  as  It 
goes  to  prohibit  the  Importer  from  selling  the  imported  article  I'n  bulk,  for  tbe  right  to 
sell  is  Inseparably  connected  with  the  law  permlttbg  Importation.  The  act  of  Penn- 
sylvania, on  which  the  decision  in  S.  A  R.  was  founded,  was  unexceptionable  as  it 
originally  stood,  without  the  lupplementaiy  amendment ;  for  It  contained  an  excep- 
tion in  favor  of  Importers  of  gooda,  who  lold  them  in  the  original  bulk  or  package  in 
which  they  were  Imported. 
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dutiea  on  imports  or  e]q>ort8,  except  what  may  be  absolately  uece»- 
Bary  for  executing  its  iDspection  laws ;  aad  all  such  lavs  shaU  be 
subject  to  the  revision  and  control  of  [the]  Congress."  (d)  In? 
epection  laws  are  not,  strictly  speaking,  regulations  of  commerce. 
Their  object  is  to  improve  the  quality  of  articles  produced  by  the 
labor  of  the  country,  and  to  fit  them  for  exportation  or  for  domea- 
tio  use.  These  laws  act  upon  the  subject  before  it  becomes  an 
article  of  commerce.  Inspection  lawB,  quarantine  laws,  and 
health  laws,  as  well  as  laws  for  r^ulating  the  internal  com- 
merce of  a  state,  are  component  parts  of  the  immense  mass 
of  residuary  stat«  legislation,  and  over  which  Cougress  have  no 
direct  power,  though  it  may  be  controlled  when  it  directly  inter- 
feres with  their  acknowledged  powers,  (e)    It  has  been  held,  (/) 

(d)  CoDftitutloD,  ait.  1,  Mc.  10.  Bj  act  of  CoDgreu  of  2Tth  Pebnuuy,  ISOl, 
c.  88,  the  MKDt  of  CongreH  mi  declared  to  in  act  of  the  legiaUture  of  Marjland 
appoiodog  •  health  officer  for  the  port  of  Baltimore,  ao  far  a«  to  enable  the  itate  to 
collect  a  datf  of  ooe  per  cent  per  ton  on  all  reMel*  coming  into  the  dl«trlct  of 
Baltiinore  from  a  foreign  Tojage,  for  the  purpose  Intended  in  the  act.  Tbit  act  of 
Congreu  \t  eyldence  of  the  reitdcted  aeate  given  to  the  datue  in  the  Conttitntlon 
died  to  the  text 

(«}  Marshall.  Ch.  J.,  hi  Olbbont  v.  0(rden,  9  Wheftton,  dOa  Id  the  caw  <rf  The 
dtj  of  New  York  v.  MUn,  11  Feten,  102,  It  wu  dedded  that  a  Uw  of  New  Tork, 
of  Febmarj,  1824,  reqnlring,  under  a  penalty,  the  mailer  of  erei;  reuel  from  tnf 
port  ont  of  the  state  to  report  Id  writing,  within  twenlj-foQr  honn  after  hit  arrlTal, 
the  Dame*,  agei,  and  last  legal  lettlenent  of  the  pauengen,  and  that  the  master  or 
owners  shonld  gire  bond  with  sureties  to  indemnify  the  dty  against  the  futnre  diarge* 
of  pasaengers  who  were  not  citizens,  was  not  a  regnlation  of  commerce,  but  of  police, 
and  was  a  constitutional  and  valid  law.  The  case  received  a  very  elaborals  discoa- 
sion ;  but  it  is  rather  difficult,  as  I  apprehend,  to  exempt  the  New  York  law  from 
the  diaiacter  of  a  regulation  of  commerce,  or  to  withdraw  the  caae  ont  of  the  reach 
of  the  former  doctrine*  of  the  conn,  that  the  power  to  regulate  commerce  with  for- 
dgn  nations  ia,  and  oecesisailly  most  be,  txdimv  hi  the  goTcnmeDt  of  the  United 
States.  In  punnance  of  the  prindple  of  tliia  last  decision.  It  wa«  held,  in  Norrti  v. 
City  of  Boston,  4  Metcalf,  282,  that  a  state  law  prohibiting  the  landing  of  alien  paa- 
sengers,  nntil  the  owner,  master,  or  consignee  of  the  vend  paid  two  dollars  for  each 
passenger,  for  the  inpport  of  foreign  panpert,  was  not  repugnant  to  the  Constitution 
of  the  United  States.  It  was  a  regulation  of  municipal  police,  and  not  of  commerce. 
[Patl,  4S9,  n.  1.)  So,  in  the  case  of  Worsley  v.  Second  Huolcipality  of  N-  0.,  9  Rob. 
(La.)  S24,  it  hat  been  adjudged  that  an  ordinance  of  the  mnnidpalitjr  of  New  Orieans, 
imposing  a  wharfage  on  all  packages  landed  in  or  shipped  from  the  limits  of  the  same, 
was  valid,  and  not  repugnant  to  the  Constitution  of  the  United  States,  The  Consti- 
tntion  of  the  United  States  never  intended  to  authorize  Congress  to  ioterfere  with  the 
laws  of  the  states  In  relation  to  wharves  and  other  Instraments  of  trade,  and  In  the 
pretoration  of  harbor*,  Ac.    A  contribution  to  defray  the  expense  of  constructliig 


(/)  WilMn  V.  The  BlackUrd  Creek  Hanh  Company,  2  Peter*,  346 ;  Thompsoi, 
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that  if  CoDgreas,  in  the  exeootion  of  the  power  to  regulate  com- 
merce,  should  pass  a  statute  controlliag  state  legislation  in  erect- 
ing dama  over  small  navigable  creeks  where  the  tide  ebba  and 
flows,  it  would  be  valid  and  binding.  But  until  Congress  bad 
actually  exercised  their  power  over  the  Bubject,  the  state  legisla- 
tion in  that  case  was  not  considered  aa  repugnant  to  the  power 
in  Congress  in  its  dormant  state  to  regulate  commerce.  It  is 
admitted,  howeyer,  (g')  that  the  grant  to  Congress  to  r^nlate 
eommerce  on  the  navigable  waters  of  the  several  states  contains 
no  cession  of  territory,  or  of  public  or  private  property ;  and 
that  the  states  may  by  law  r^ulate  the  use  of  fisheries  and 
oyster-beds  within  Uieir  territorial  limits,  though  upon  navigaUe 
waters,  provided  the  free  use  of  the  waters  for  purposes  of  navi- 
gation and  commercial  intercourse  be  not  interrupted.  (A)  '  y* 

bridges  or  caiueways,  or  remoring  obitructiDiu  In  wUercounM,  aod  •  retribUion 
for  thli  eipeue,  to  be  pud  by  tbou  wbo  are  beoefited,  are  not  an  impoat,  tax, 
Ordnty. 

Again,  In  the  case  of  Howell  v.  The  State  of  Haryland,  before  the  Court  of  Appeal*, 
in  December,  184G,  [3  Gill,  11,]  it  vai  decided  that  a  state  tax  on  tlie  intereal  in  «U 
ahipg  or  other  resteli,  whether  in  or  out  of  port,  owned  by  persons  resident  of  liie 
state,  «•«  a  ralid  tax,  and  not  protected  by  the  act  of  CongreM  licensing  Tessela,  nor 
repagnant  to  the  Constitution  or  laws  of  the  United  Stale*. 

(y)  Corfleld  v.  CoTjeU,  i  Wa«h.  371. 

(A)  In  the  case  of  Oroves  e.  Slaughter,  16  Peters,  440,  there  waa  no  opinion  of  the 
court  on  the  question  of  the  internal  commerce  of  the  stales  u  to  the  ilare-tiade; 
but  two  of  the  judges  {Ch.  J.  Taney  and  Mr.  Justice  Ucliean)  declared  their  opinion 
to  be,  that  the  power  to  regulate  traffic  in  ilaTes  betneeu  the  different  state*  resided 
In  the  stales  separately  and  ezcloslTely ;  that  each  had  a  right  to  decide  for  itself 
whether  it  would  or  would  not  allow  slATes  to  be  brought  within  it*  limit*  from 
another  slate,  dther  for  sale  or  otherwise,  and  to  prescribe  the  manner  and  mode  of 
'dieir  introduction,  and  the  conditioni ;  that  the  ConstitutloQ  did  not  consider 
slares  as  merchandise,  and  ttiat  the  action  and  regulation  of  die  seTcial  states  m 
this  inbject  did  not  trench  upon  the  power  of  Congress  to  regulate  commerce 
"among  the  seTeral  states,"  and  could  not  be  controlled  by  It.  It  may  not  be  amisB 
to  observe,  that  in  the  abore  case  of  OroTes  f.  Slaughter  it  was  held  that  the  clanse 

1  A.    BtgulatiiK    of    Cemmeret.  —  (o)  p.  Board  of  Warden*,  12  How.  399,  310; 

Paaen  cfCongnu  and  ef  tilt  Sum.  — Thi  Hinson  n.  Lott,  8  WalL  148,  1G8 ;  Gilman 

power  to  regulate  commerce  la  matters  v.  Philadelphia,  3  Wall.  713,  TaS,   T2Ti 

requiring  a  general  lyslem  and  uniform  Steamship  Co.  n.  Portwardeni,  S  WaU. 

rule  ii  in  Congreas  exdnsiTely,  Cooley  SI ;  Crandall  v.  Nerada,  ib.  36 ;  Erie  Railr 


yi   1,  Pdukt  of  Congnu.  —  The  power  and  which  might  be  naed  by  the  state*  to 

vested  iu  CoDgress  to  regulate  inter-etate  dltcrlminate  in  any   way  againtt   SDch 

■nd  foreign  commerce  includes  the  right  commerce.     Thus,  it  baa  been  held  that 

to  regulate  all  the  mean*  and  instruments  inter-atate     telegraphic     commimicatkia 

by  which  such  commerce  Is  carried  on,  may  be  regulated  by  Coogreaa,     Fensa- 
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0.  Proinu  of  tiie  ITktlonBl  JmiaprndMieK  —  I  hare  nov  finished 
the  BecoDd  general  division  of  tiiia  course  of  lectures*  relating  to 

in  the  conititntion  of  tbe  State  of  Miuluipirf,  of  1832,  declaring  that  the  introdac- 
tion  of  ilaves  into  that  ilate  U  merchandise  or  for  tale  MoWd  tt  prahSkUd  after  tbe 
lat  of  Utkj,  18SS,  vat  not  operatJTe  perm,  to  u  to  inralldate  a  contract  of  tale  of  a 
■Uve  IntrodQced  in  Tlolatlon  of  the  conititntional  proviiion,  and  that  it  waa  only 
mandatory  upon  the  itate  leglilature,  and  icqulred  thcdr  action  to  give  it  effect.  Tbe 
dedsiODi  In  the  itate  court)  of  SCitiwippl  were  contrary,  and  they  held  that  the 
prohibition  in  the  conitltullon  «m  a  declaration  of  a  principle,  and  binding  aa  a 
■npreme  law,  withont  the  addition  of  legtslatlTe  unction,  and  that  a  contract  of  sale 
c4  a  «laTe  in  Tiolatlon  of  it  waa  void.  Thia  qnealion  wai  dUcosied  In  a  maiterly 
manner  by  Ch.  J.  Shaiiey,  in  tbe  case  of  Brien  e.  WiiliaDuon,  [7  How.  14,]  decided 
hi  the  Hi^  Conrt  of  Brrora  and  Appeali  of  the  State  of  Mluinlppi,  in  March,  IMS, 
in  fBTOr  of  the  conatinctloa  and  effect  already  giren  to  the  oonstitutioD  of  that  itate, 
by  the  itale  conrta,  and  In  oppoiIIIoQ  to  that  given  in  the  caie  of  QroTea  d.  Slaughter. 
Tbe  case  of  Cotton  v.  Brien,  6  Bob.  (U.)  116,  U  to  tbe  tame  effect  a*  tbe  deciaioo  In 
MiailuippL 

wayir.  State,  2Troatn(81  K.  J.),531,  HC';  liceoiing  Teeaeli,  e«tabB«blng  porta  of  en- 

and  in  all  cue*  the  power  of  Congreti  try,  impoaing  dntiei  on  maiten  of  boats, 

ia  paramount  when  exerciaed.  Wheeling  &c.,  and  bad  aancdooed  a  compact  be- 

Bridge  Caae,  in^,-  Silliman  o.  Hnd*OD  tween  Virginia  and  Kentucky  that  the 

B.  Bridge  Co.,  4  Blatcbf.  74, 306 ;  1  Bfack,  uie  and  naTigatlon  of  the  rlrer  ihould  be 

682;  2WaU.408i  Works c.  Jonction R.R.,  free  and  common  to  the  citizens  of  tlie 

6  HcL.  426;  mnson  v.  Lott,  8  Wall.  148,  United  States.    Defendants,  however,  by 

IGl;  United  Stales  v.  Dulntfa,  1  Dillon,  authority  of  Ylrgioia,  put  a  bridge  across 

460.    Bat  it  is  difficult  to  determine  in  tlie  river  which  at  certain  states  of  the 

some  casM  whether  Congress  has  acted  water  obstructed  uaTigation.     The  Su- 

in  such  a  way  as  to  exclude  state  legiila-  preme  Court   held    that   Congress   had 

tioa  or  not.    Tbna,  in  the  case  of  Peon-  acted   sufficiently  in  the   premises,  that 

aylTaniav.  Wheeling  Bridge  Co.,  13  How.  the  power  of  Congress  to  regulate  com- 

618,  It  appeared  that  Congress  bad  regn-  meice  Included    the  power  to  regolate 

laled  naTigatlon  on  the  Ohio  Biver  by  navigation,  and  that  tbe  court  had  joris- 


col*  Tel.  Co.  V.  Western  Unitai  TeL  Co.,  It  extends  to  commerce  between  points  in 

M  U.  S.  1 ;  Telegraph  Co.  v.  Texas,  106  tbe  same  lUte,  if  such  commerce  involvsa 

V.  S.  460.    '  transit  through  outside  territory.    Iiord 

No  definite  role  has  been,  or  perhap*  v.  Steunship  Co.,  102  U.  S.  641. 

can  be,  laid  down  as  to  when  the  power  2.  Potter  of  Slala.  —  The  states  ha»o 

is  absolutely  exclusive,  and  when,  on  the  exclusive  control  of  aU  matters  of  purely 

other  band,  it  depends  upon  an  act  of  internal  concern.     Thus,  they  have  an 

Congress  assuming  to  take  control  of  the  nnlimlted  right  of  taning  ail  tbe  property 

snbject.    It  has  been  laid  to  be  thus  ei-  within  their  borders,  provided   they  do 

elusive  when  the  subject  is  national  In  not  so  exercise  the  power  as  to  discrimi- 

character  and  admits  of  a  uniform  regn-  nate  against  property  brought  into  tbe 

lation.  Comity  of  Mobile  e.  Kimball,  109  state    from   outside.      The    qoestioD  of 

C  8.  601 :  Wellon  v.  Missouri,  61  U.  S.  whether  die  tax  is  laid  on  imported  goods 

276;  Henderson  v.  Mayor,  92  U.  S.  260  j  in  origbial  packages  or  at  a  Uts-  sUge 

Hall  c.  De  Coir,  86  U.  8. 486 ;  cases  infra,  would  seem  to  be  iminaterisl,  providing 
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the  government  and  cooBtitutional  jnrUprndence  of  the  United 
States.    Though  I  have  considered  the  suhjeot  in  a  spirit  of  free 

diction  to  decree  the  remoTBl  of  th«  bridge  in  the  «lher  cam  the  TegnUdon*  of  Cat- 

at  the  lait  of  the  Suie  of  P^iibj'IvmiU.  grcM,  if  thej  applied  to  the  water*  in 

In  s.  c,  16  How.  421,  a  ttatnte  legalise  qqcttion,  were  not  iDconsiitent  with  the 

the  bridge,   which   had  been  p«««ed   in  eonCinaance  of  the  bridge.     Tliere  ii  a 

eonaequence  of  the  former  decition,  wu  farther  diitinction,  that  the  whole  of  the 

held  lawful     {Oraj  v.  Clinton  Bridge,  Schnylkitl  RiTcr  (the  river  bridged  in 

7  Am.  Law  Reg.  x.  i.  149 ;  The  Clinton  Oilman'*  caae)  lajr  wittaio  the  Stale  of 

Bridge,  10  WalL  454.)     Gilman  o.  Pliila-  PramjlTanla;  bnt  the  Supreme  Coort 

delphia,  3  Wall.  718,  wai  reir  like  the  expreulj  aasert  that  the  power  to  rega- 

Wbeeling  Bridge  caae,  but  wai  decided  late  commerce  oomprebend*  the  control 

the   other  waj.     Hr.  Joatice  Clifford  for  that  purpoee,  and  to  tiie  extent  necea- 

make*  it  prettj  clear  bj  hi*  able  diuent-  tarj,  of  all  narigable  water*  of  the  United 

Ing  opinion  tliat  Congreta  had  regulated  State*  which  are  accewiUe  from  a  atate 

DBvigation   on  the    waten   which  were  other  than  tboie  Id  which  they  lie.  SWalL 

ero**ed  bj  the  bridge  complained  of,  and  724,  725;  The  Daniel  Ball,  10  WalL  fiS7, 

the  deeiaion,  if  consUCent  with  the  Wheel-  601. 

ing  Bridge  cate,  would  aeem  to  itand  on  Other  declaioiu  are  that  a  ttate  cannot 

the  ground  that  in  the  latter  the  proTision  impoae  restriction*  on  a  licenced  coaater 

that  the  navigation  of  the  Ohio  ihonld  be  in  addl^on  to  those  tmpoaed  by  Congre**, 

free,  waa  directly  contniTened,  wherea*  Sionot  v.  Davenport,  22  How.  ^7;   al- 


tlie  purpose  and  effect  of  the  tax  is  to  though  it  isajr  incidentally  affect  Inter- 
discriminate  against  snch  goods.  state  and  foreign  commerce ;  thon^  Con- 

Thus,  a  law  requiring  a  license  fee  from  gress  may  at  any  time  snpenede  such  a 

agents  selling  imported  goods  which  ws*  law  so  far  as  it  affects  inter.atate  or  for- 

not  required  from  agents  selling  goods  eign  commerce.      Thus,  state  regulation 

manufactured  in  the  state,  has  been  held  of  the  rates  to  be  durged  by  railroad* 

invalid   Webber  v.  Virginia,  108  U.  3. 844.  and  wareboiuea  within  the  state  liai  been 

See  further,  Cook  o.   Fennsylvania,  07  held  valid.      Hunn  r.  BUnuis,  94  U.  B. 

U.  S.  6M;  WeUon  r.  Missouri,  91  U.  S.  118;  Chicago,  &c.  R.  B.  Co,  f,  Iowa,  ib. 

276 ;  Marshalltown  v.  Blum,  Iowa,  1SB2 ;  166 ;  Pelk  f.  Chicago,  &c.  R.  B.  Co.,  tb. 

New  Orleans  D.  Tow  Boat  Co.,  83  La.  Ann.  164;    W.,   St.  L.,  &c.  By.   Co.   v.  The 

647;  Biggins  r.  Lime,  mo  Haas.  1.    Comp.  People,  105  Ul.  2SS. 

Corson  f.  State,  67  Md.  261,  where  there  A  state  may  also,  subject  to  the  tn- 

was  no  such  discrimination.  perior  right  of  Congress,  pass  laws  in  aid 

la  general,  any  restrictions,  direct  or  of  commerce  where  the  subjeetoiatter  is 

Indirect,  upon  the  entry  Into,  exit  from,  essentially  local  in  character;   «.•>.,  lor 

or  passage  through  a  state,  of  persons,  building   bridges,    improving   navigable 

property,  or  communications,  is  beyond  waten,&c    County  of  Mobile  o.  Eimball, 

the  limit  of  state  power.     Cases  ti^ira ;  102  U.  S.  S91 ;  Ponnd  v.  Torek,  96  U.  8. 

ChyLDngD.Freeman,S2U.  S.  2T6;  State  4S9;  Wi»coosm  t>.  Doluth,  96U.  S.  870; 

Fretglit  Tax,  15  Wall.  232;  Indiana  e.  South  Carolina  c.  Georgia,  93  U.  R  4; 

American  Expreii  Co.,  7  Bias.  227 ;  Coan-  Sheriock  v.  Ailing,  ib.  99 ;  Bridge  Co.  v. 

cil  Blotr*  D.  E.,  C,  &c.  B.  B.  Co.,  46  Iowa,  United  States,  106  U.  S.  470 ;  Etcanab* 

S3S.    But  a  state  law  is  valid  the  primary  Co.  v.  Chicago,  107  C.  S.  07B ;  Idler  v. 

porpose  and  effect  of  whidi  is  to  regu-  Uayor,  100  U.  8.  SS6. 

late  a  matter  of  purely  internal  concern,  A  state  has  the  further  power  to  pw* 
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and  liberal  inquiry,  as  the  series  of  decisions  in  the  federal  courts 
have  been  brought  nnder  examination,  I  have  uniformly  felt, 

thongfa  tbe  yeutl  wm  %t  the  titoe  em-  maj  protect  their  ojiter  fliherie*,  even 
p1o7ed  within  the  waten  of  %  »t>te  in  by  toflicting  the  foifeitOK  of  a  xeitel  en- 
lightering  veueli  in  the  foreign  or  cout'  rolled  and  licenaed  under  Untted  Btatei 
wise  trade,  Foiter  d.  DaTenport,  22  How.  laws,  for  a  breach  of  proper  itate  regn- 
S44.  UUona.  SmiUi  v.  Matyland,  18  How.  71. 
When  Congreu  baa  not  acted,  the  Although,  •>  hai  been  lald,  a  stream 
•tatea  have  more  power,  and,  at  leatt  in  maj  be  entirely  within  one  state  and  yet 
inattert  of  local  fnteresl,  thej  may  make  tie  a  highway  for  commerce  wltii  another, 
local  regulationi.  Tha«,  it  appear*  that  and  subject  to  tbe  regulation*  of  Congreai 
they  may  authorize  the  construction  of  for  that  purpose,  It  leemi  to  lie  concittent 
bridges,  kc,  oTer  nafigahle  waters  witbin  with  thii  doctrine  tliat  a  state  may  grant 
their  limit*.  Gilmanp.  PhQadelphia.nipm.  the  eiEClusive  navigation  of  a  rirer  If  log 
See  Comm.  c.  New  Bedford  Bridge,  2  wholly  within  Its  limits  and  running  into 
Gray,g39;  United  States  v.  New  Bedford  the  sea,  above  the  point  of  navigability 
Bridge,  I  W.  &  M.  101 ;  Blllinian  v.  Hud-  from  the  sea,  the  waters  in  quettlon  not 
•on  R.  Bridge  Co.,  4  BUtcbf.  74,  39G ;  I  bebg  part  of  a  line  of  commerce  to  poloto 
Black,  682;  Albany  Bridge  Case,  2  Wall,  outside  the  state.  Teazle  r.  Moor,  U 
408;  The  Passaic  Bridges.  8  WalL  782;  Eow.  66a 

nUnois  R.  Packet  Co.  v.  Peoria  Bridge  (6)    Over  »diat  Conmercc.  —  Again,  It 

Aas.,  38  m.  467 ;  Woodman  v.  Eilbouni  la  always  conceded  that  Congress  ha*  no 

Uan.  Co.,  6  Am.  L.  Beg.  h.  h.  288.    They  control  over  commerce  which  fs  carried 

may  regulate  pilotage  and  impose  penal-  on  entirely  within  the  limit*  of  a  state, 

tie*  on  Te*»et(  not  taking  pilot*.    Cooley  and  which  doe*  not  extend  to  or  affect 

t>.  Board  of  Wardens,  12  How.  299.     See  other  *tates  (except,  according  to  Chaae, 

Cisco  V.  Roberts,  36  N.  T.  292 ;  Steamship  C.  J.,  as  a  necessary  and  proper  mean*  for 

Co.  V.  Joliffe,  2  Wall.  460.     (But  a  Uw  carrying  into  execution  some  other  power 

eniitling  portwanlcn*  to  a  fee,  whether  expressly   granted  or  vested.     United 

called  on  for  any  service  or  not,  from  State*  v.  Dcwitt,  9  Wall.  41,  44;  ante, 

every  vetgel  arriving  in  that  port,  is  void.  264,  n.  1).     On  these  principles  a  police 

Steamship  Co.  v.  Fortwardens,  6  Wall.  31.  regulation  of  sale*  of  infiammable  oil* 

See  People  v.  Brook*,  4  Den.  400.)    They  wa*  held  to  have  no  conaUtutlonal  opera- 


tncb  law*  as  are  reasonably  neceuaiy  Harrigan  v.  Conn.  River  Lnmhcr  Co., 
to  the  regulation  of  its  internal  police,  129  Mass.  S60;  may  Impose  license  feet 
though  such  laws  may  incidentally  affect  even  upon  vessel*  engaged  In  inter-slat« 
inter-slate  or  foreign  commerce.  Thns,  it  commerce.  Transportation  Co.  v.  Wheel- 
may  pas*  Inspection  laws.  Turner  o.Maiy.  ing,  89  U.  S.  278 ;  Wiggins  Feny  Co.  v. 
land,  107  U.S.  38;  B.C.  66  Hd.  240;  may  Bast  St  Louis,  107  U.  S.  806.  But  such 
make  reasonable  r^ulations  a*  to  land-  law*  miut  not  invade  the  adaiiim  do- 
ing-place* along  the  borders  of  navigable  main  of  Congresa,  Poster  >.  Master,  Ac., 
rivers.  Packet  Co.  b.  CalletUburg,  106  94  U.  S.  246 ;  HenderMin  b.  Hayo/,  93 
U.  a  666;  Packet  Co.  v.  St.  Louis.  100  U.  S.  269;  Salzenstein  v.  HavU,  Dl  lU. 
U.  S.  42S;  TtcksbnTg  b.  Tobin,  ib.  480;  891.  See  in/™,  n.  zV  See  further  on 
Packet  Co.  r.  Eeoknk,  96  U.  8.80;  may  subject,  Raihvad  Co.  v.  Richmond,  19 
provide  that  certain  kinds  of  property  Wall.  6B4;  Eing  b.  American  Trans.  Co., 
shall  not  be  allowed  within  it*  border*  I  Flip.  1;  Sweatt  n.  Boston,  1:0.  B.  B.  Co., 
In  such  a  coodldon  as  to  b«  dangetoiu,  8  CliJS.  S30. 
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and  it  has  been  my  inTariable  dispoutioD  to  inculcate,  a  strtHig 
seatdment  of  deference  and  respect  for  the  judicial  aQthoritiea 

tion  on  lalei  within  tlie  lerenl  ttatei.  But  mc  12  Op.  Att-Gen.  SST.    So  it  baa 

United  Statei  c.  Dewltt,  ng^a.    So,  k  law  beoi  thought  that  it  does  to  the  cue  ot 

lequlrlug  penom  not  to  engage  in  certain  the    Atlantic    telegraphi,    12   Op.   Att.- 

kindi  of  bniinew,  anch  aa  aeUing  liquor  Gen.  SST ;  and  to  telegraph*  on  land, 

hj   reUU,    wiChotit    having    obtained   a  Weatem  Dn.  TeL  Co.  s.  PadSc  Sutea  T. 

licenae  from  the  United  Statea,  wm  in-  Co.,  6  Ner.  102.    The  right  to  eaUbliah 

teipreted  ai  a  mere  form  of  Impoaing  a  feiriea  ia  reaerred  to  the  alatca.    Coo- 

tax,  and  it  waa  intimated  that  inch  a  waj  e.  Taylor,  1   Black,  603;  Fanning 

lioenae  conld  not  git-e  anthority  to  carrj  v,  Gragoire,  16  How.  &24;  HaTBhall  v. 

on  the  boiineu  within  a  (tate.    License  Grimes,  41  lUai.  27 ;  Freebolden  d.  State, 

Tax  Ca«e«,  b  Wall.  462,  471.    It  wonid  4Zabr.  71B. 

not    matter    probablj    that    commerce  (c)    Vhat  it  a  ngda&m  efcvmmienx  ii  a 

wholly  within  one  state  waa  carried  od  qnetUon  which  haa  arisen  in  determining 

by  means  of    the  navigable  waten  ot  the  validity  of  tome  atate  laws.     It  bai 

the  United  State*.      The  waters  ml^t  been  held  that  a  state  may  tax  all  money 

b«  subject  to  die  ctmtrd  of  Congress,  and  exchange  brokers.    Nathan  p.  Lonl- 

while  the  particular  commerce,  aa  sDcb,  aiana,  8  How.  73.    And  legacies  payable 

waa  not.    The  Daniel  Ball,  10  WaU.  667,  to  alien*.    Mager  r.  Grima,  8  How.  490i 

666 ;  The  Bright  Star,  1  Woolw.  266.  So  it  may  require  a  depout  f  rmn  Insoi^ 

S70.    See  State  Tonnage  Tax  Case*,  12  ance   companies    incorporated  in   otber 

WalL  204,  216.  aUtes  before  they  are  licensed  lo  cany 

Bnt  a  pretty  liberal  view  I*  taken  by  on  boaineas  within  its  limits.  Pan]  b. 
the  Supreme  Court  of  what  constitutes  Virginia,  8  WalL  138  (this  caae  alao  de- 
commerce  between  the  several  atatea,  at  cided  that  corporationa  are  not  citizens  ao 
leait  when  It  conatata  of  transportation  on  far  a*  to  be  entitled  to  the  privileges  fA 
the  navigable  water*  of  the  United  State*,  ci  ticen*  of  another  state  than  that  wbodn 
It  ia  enough  to  aubject  a  vessel  to  the  reg-  theyareincorporated);  Ducat  p.  Chicago, 
nlationsof  Congress  that  ahe  is  engaged  10  WalL 410;  liverpoolIns.Co.  p.  !!»*■- 
In  carrying  goods  destined  to  a  point  out-  cbnaetta,  ib.  666.  The  caae  of  CrandaU 
aide  the  atale  over  anch  waten,  although  v.  Nevada  is  staled  oiita,  429,  n.  1.  And 
abe  doe*  not  ran  in  connection  with  any  Norris  e.  Boston,  stated  439,  n.  («),  waa 
of  the  line*  leading  to  such  pidnta,  and  levetaed  En  the  Supreme  Court  Fasseo- 
Ibe  waters  In  queation  lie  wholly  within  ger  Caaes,  7  How.  288.  A  state  m^ 
the  state.  The  Daniel  Ball,  10  Wall.  667.  enforce  a  law  probiUting  the  sale  <A 

Cvmmerct  ^  Land,  ^,  —  In  the  Daniel  liqoors,  either  domestic  or  inpwted.  In 

Bali  the  court  espreaily  refrained  from  lesa  than  certain  large  qnanticies,  with- 

expretiing  an  opinion  upon  the  power  of  out  a  atale    license,  bnt  not  affecting 

CoDgres*  over  tnter-atate  commerce  when  the  aale  by  the  importer  in  the  original 

carried  on  by  land  traniportation,  but  it  packages.    Llcnue  Cases,  G   How.  604. 

bar  been    aiscrted    elsewhere    that  the  In  Perrear  v.  Commonwealth,  6  WalL 

power  extends  to  the  regulation  of  rail-  476, 479,  it  did  not  appear  that  the  l^oor 

roada    which    have   voluntarily  become  of  which  the  aale  in  original  package* 

parts  of  lines  of  communication  between  waa  prohibited  waa  not  home-made  (see, 

the  atatei,  or  to   the  creation  of  anch  alao.Downhamn.  Alexandria  Conndl,  10 

roada    The  Clinton   Bridge,   1   Woolw.  Wall.  173),  or  in  ether  hands  than  tha*« 

160, 102 ;  a  c,  B  Am.  Law  Reg.  ».  *.  149.  of  the  importer,  and  a  (U(e  may  tax  aalea 
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<^  the  Union.    No  point  or  qaeition  of  taj  moment  toaching 

the  constroction  of  the  powers  of  the  gorenunent,  and  wMch 

of  good*  from  abrokd  in  the  originml  pack-  Utter  gronad  a  diatliietiTe  itatt  Ux  ob 
•SM,b7i»NBOtttMbBporl«r,fi>rinBtBnoe,  the  boitaiflM  of  canring  fn»n  itate  to 
OM  who  pwchBMd  them  whoa  at  lea,  but  rtato,  in  the  kandi  of  foreign  corpora- 
whoM  title  did  not  accnie  until  the  good*  tioni  hEbitnaUj  doing  builDeu  in  die 
were  in  port  Waring  r.  The  Ma;or,  8  itate,  graduated  by  the  weight  of  the 
Wan.  110.  Under  a  unHoRn  tax  on  all  good*  and  the  niunber  of  paMeogen  car- 
tale*  made  wilhln  it«  limita,  it  may  tax  ried,  waa  held  Toid.  Brie  Railway  Co.  v. 
good!  iuportad  from  other  rtatee.  Wood-  State,  2  Vroom  (81 H.  J.),  SSI;  Beading 
mO  ■>.  Farbam,  B  WalL  128 ;  EliiK>n  t>.  S.  B.  «.  FeimajlTanla,  15  Wall.  282. 
Lott,  ib.  14&  So  it  haa  been  held  by  Compare  Commonwealth  v.  Phil.  £  Bead, 
atate  court*  that  taie*  on  the  groa*  B.  B.,  82  Penn.  St  SS6,  tc.,  tupn.  A 
amonnt  of  biulneM  of  exprex  cotn-  atate  cannot  impoae  a  dlicrimiDatIng  tax 
panlei  within  the  itate,  Ac.,  are  ralid.  on  iu»-reddeiit*  trading  within  it*  limit* ; 
Wolcott  a.  The  People,  IT  Mich.  08;  bat  the  majority  of  the  court  pot  thii  cm 
Sontlieni  Exp.  Co.  v.  Hood,  16  Bich.  article  4,  f  2,  as  to  priTilegei  of  dtiiena 
(8.  C.)  06;  Beadmg  R.  B.  s.  Pemuyl-  of  each  itate,  which,  ai  baa  been  leen 
Tania,  16  Wall.  281 ;  82  Penn.  Bt  S86.  (PanI  v.  Tir^nia,  npra),  doe*  not  apply 
Compue  Srle  B.  Co.  n  States  tc,  to  the  preceding  case  of  corporation*. 
Ufia.  Ward  i>.  Maryland,  12  Wall.  418.     Bee 

On  Oa  etitr  hand,  a  atate  cannot  lmpo*e  16  Wall.  800. 

a  atamp  daty  on  bill*  of  lading  for  gold  B.  The  davM  pnJabitmg  Ae  ttala  to  fay 

«ndiU*er  exported  from  the  atate.    Aloiy  oay  i^  «■  fnmo^  1*  admitted  by  the  Bo- 

K  Calilonda,  2i  How.  160.   Thlacaaewa*  preroe  Court  not  to  eionerale   reiaela 

diicDued  ai  if  It  had  been  one  of  export*  owned  by  indiTidnab  and  belonging  to 

to  a  foreign  ooontry,  and  a  duty  on  the  the  commercial  marine  from  being  taxed 

hill  wa*  thonght  to  be  in  effect  a  duty  on  by  the  itatei   ai  proper^,  with   other 

the  article  exported.    In  a  eubeeqnent  property  of  the  citkena,  on  a  TalnaUon 

eaao  it  wa*  ptdnted  oat  diat  Ibe  gold  wa*  of  them  a*  anch.    Bnt  a  atala  tax  tn  all 

only  tranaported  from  one  etate  to  an-  aleamboata  and  reaieU  plying  the  nar- 

other,  altboogh  oyer  the  high  tea*,  and  igable  water*  of  tbe  atate,  leried  on  the 

the  cUnte  piohildting  the  atate*  to  tax  ex-  ban*  of  th^  registered  tonnage,  wholly 

porta  and  import*  *a*  thought  not  to  ap-  irreipectiTe  of  their  ralne,  i*  Told,  al- 

ply :  bnt  the  caae  waa  aaid  to  be  li^tly  though  the  reateli  are  owned  by  dliaena 

decided  within  Crandall  t>.  Nerada,  mtle,  of  tbe  ttala,andtradeonlybetweenplaee* 

429,  n.  1 ;  and  alio  on  the  ground  that  the  within  tbe  itate.     State  Tonnage  Tax 

taiwasinconfllctwith  tbe  power  of  Con-  Caiei,  12  Wall.  204.     See  alio    Steam- 

gie**  to  regulate  commerce.    Woodmff  ihip  Co.  b.  Portwarden*,  0  Wall.  81,  86, 

».  Paiham,  8  Wall.  12t,  18T.    On  the  n>p(i.x> 

zt  A  *ute  caDDOt  ImpoM  a  tonnage  LonU,  100  V.  S.  423.    The  latter  caae* 

tax  to  obtain   mean*   to  lupport  police  hold  that  a  dty  may  collect  reatonable 

regulation*.    Pecte  v.  Morgan,  IS  Wall,  fee*  for  the  uie  of  wharfage  facilltlea 

S81.    The  text  of  tbe  note  1*  *npported  which  have  been  erected  by  the  city,  and 

by  Cannon   »■   New  Orleana,  20  WalL  that  *ach  fee*  may  be  proportioned  to 

677;  Inman   Steamihlp   Co.  v.  l^ker,  the   tonnage  of  the  reateli   niing  inch 

01  U.  B.  238.    Comp.  Packet  Co.  e.  Keo-  wbarrea.     Bee  further,  Wlggini   Ferry 

knk,  96  U.  8.  80 ;  Packet   Co-  v.  Bb  Co.  n.  Eait  St  Louia,  107  U.  8.  8B& 
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*440  *baa  raceived  an  antboritatiTe  determinatioD,  has  beeo 
inteotJonally  omitted.  There  are  BeTeral  important  con- 
Btdtutional  questiona  which  remain  yet  to  be  settled;  but  if  we 
recur  back  to  the  jadicial  annals  of  the  United  States  since  the 
year  1800,  we  shall  find  that  many  of  the  most  interesting  dis- 
cossions  which  had  arisen,  and  which  were  of  a  nature  to  affect 
deeply  the  tranquillity  of  the  nation,  have  auspiciously  termi- 
nated. 

The  definition  of  direct  taxes  within  the  intendment  of  the 
Constitution  ;  the  extent  of  the  power  of  Congress  to  regulate  the 
power  to  establish  a  uniform  rule  of  naturalization,  and  unifonn 
laws  on  the  subject  of  bankruptcies ;  the  power  of  Coogreeti  over 
the  militia  of  the  states ;  the  power  of  exclusive  legislation  over 
districts  and  ceded  places ;  the  mass  of  implied  powers  incidental 
to  the  express  powers  of  Congress,  such  as  the  power  to  institute 
and  protect  an  incorporated  bank,  to  lay  a  general  and  indefinite 
embai^,  and  to  give  to  the  United  States,  as  a  creditor,  priority 
of  payment, — have  all  received  elaborate  discussion  in  the  Su- 
preme Court,  and  they  have,  to  a  certain  extent,  been  ascertained 
and  defined  by  judicial  decisions.  So,  also,  the  extent  of  the  con- 
Btitntional  prohibitions  upon  the  states  not  to  pass  ex  poat  facto 
laws ;  and  not  to  pass  laws  impairing  the  obligation  of  contracts ; 
and  not  to  impede  or  control  by  taxes,  or  grants,  or  any  other  exer- 
cise of  power,  the  lawful  authorities,  or  institutions,  or  tighta  and 
privileges  depending  on  the  Constitution  and  laws  of  the  United 
States,  — has  been  explored  and  declared  by  a  series  of  determi- 
nations, which  have  contributed,  in  an  eminent  d^ree,  to  secnre 
and  consolidate  the  Union,  and  to  elevate  the  dignity  and  enlarge 
the  influence  of  the  national  government. 

The  power  of  the  President  to  remove  all  executive  officers  in 

his  sound  discretion  baa  been  setUect,  not  indeed  judicially,  but 

perhaps  as  effectually  by  the  declared  sense  of  the  legislature,  and 

the  uniform  acquiescence  and  practice  of  the  government, 

*  441    The  absolute  and  uncontrollable  *  efficacy  of  the  treaty- 

making  power  has  also  been  definitively  established,  after 
a  struggle  against  it  on  the  part  of  the  House  of  Representatives, 
which,  at  one  time,  threatened  to  disturb  the  veiy  foundations  of 
the  ConstitutJon.* 

■  Bat  iM  311,  n.  1,  M  to  the  FretideDt'a  pomr  of  ramoTal  now,  and  u  to  tte 
trMtf-nukliig  power,  280,  n.  1,  <mlt. 
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The  compreheoaiTe  claims  of  the  judicial  power,  as  being  co- 
extensive with  all  cases  that  caa  arise  onder  the  Constitation  and 
laws  and  treaties  of  the  Union,  have,  in  Beveral  instanoeB,  been 
powerfully  and  successfully  vindicated.  The  appellate  jurisdic- 
tion of  the  Supreme  Court,  over  the  judgmeute  aud  decrees  of 
the  state  courts,  under  certain  circumstancea,  was  defined  with 
great  accoracy  and  precision  in  the  25th  section  of  the  act  of 
1789,  establishing  the  judicial  courts  ;  and  the  free  aud  indepeD- 
dent  exercise  of  that  jurisdiction,  so  essential  to  the  maintenance 
of  the  authority  and  efficiency  of  the  government  of  the  United 
States,  in  criminal  as  well  as  in  civil  cases,  has  been  hitherto  hap- 
pily sustained.  The  means  of  enforcing  obedience,  when  not  vol- 
untarily rendered,  to  the  decision  of  this  appellate  jariadiotioD, 
have  not  been  required  to  be  practically  applied ;  and  therefore  it 
is  a  question  which  the  court  has  not  thought  it  incumbent  on 
them,  as  yet,  to  decide,  whether  the  exercise  of  that  jurisdictioo 
would  permit  compulsory  process  to  the  state  courts,  with  the 
ordinary  methods  of  enforcing  process.  The  act  of  Congress  (a) 
provided  only  that,  on  appeal  from  the  judgment  or  decree  of  a 
state  court,  the  writ  of  error  should  have  the  same  effect  as  if  the 
jadgment  or  decree  had  been  rendered  or  passed  in  a  circuit  court, 
and  the  proceeding  upon  a  reversal  should  be  the  same,  except 
that  the  Supreme  Court,  instead  of  remanding  the  cause  for  a  final 
decree,  may,  at  their  discretion,  if  the  cause  shall  have  been  once 
remanded  before,  proceed  to  a  final  decision  of  the  same,  and 
award  execution.  And  with  respect  to  other  branches  of 
the  judicial  power,  it  may  *  be  generally  observed,  that  the  *  442 
extensive  sway  of  admiralty  and  maritime  jurisdiction ;  the 
character  of  the  parties  necessary  to  give  cognizance  to  the  federal 
courts ;  the  faith  and  credit  which  are  to  be  given  in  each  state 
t»  the  records  and  judicial  proceedings  in  every  other  state  ;  the 
sovereignty  of  Congress  over  all  its  territories,  without  the  bounds 
of  any  particular  state ;  and  the  entire  and  supreme  authority 
of  all  the  consrituUonal  powers  of  the  nation,  when  coming  in 
collision  with  any  of  the  residuary  or  asserted  powers  of  the  states, 
—  have  all  been  declared  (as  we  have  seen  in  the  course  of  these 
lectures)  by  an  authority  which  claims  our  respect  and  obedience. 

In  the  first  ten  or  twelve  years  after  the  institution  of  the 
national  judiciary,  or  from  1790  to  1801,  the  scanty  decisions  of 

(a)  Septraber  24, 1788,  kc  20. 
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the  Supreme  Court  are  almost  all  to  be  found  Id  the  third  volume 
of  Dallas's  Reports.  The  first  great  sod  grave  question  which 
came  before  them  was  that  respecting  the  liability  of  a  state  to 
be  sued  by  a  private  creditor ;  and  it  is  a  little  remarkable  that 
the  court,  in  one  of  its  earliest  decisions,  should  have  assumed  a 
'  jurifidlctioQ  which  the  authors  of  the  Federalist  had  a  few  years 
before  declared  to  be  witjiont  any  color  of  foundation.  During 
the  period  I  have  mentioned,  the  federal  courts  were  chiefly 
occupied  with  questions  concerning  their  admiralty  jurisdiction, 
and  with  political  and  national  questions  growing  out  of  the 
Revolutionary  War,  and  the  dangerous  influence  and  action  of 
the  war  of  the  French  revolution  upon  the  neutrality  and  peace 
of  our  country.  It  was  during  this  portion  of  our  judicial  his- 
tory that  the  principles  of  tiie  doctrines  of  expatriation,  of  ex 
pott  facto  laws,  of  constitutional  taxes,  and  of  the  construction 
and  obligation  of  the  treaty  of  1788  upon  the  rights  of  the  British 
creditors,  were  ably  discussed  and  firmly  declared. 
The  reports  of  Mr,  Cranch  commenced  with  the  year  1801,  and 

the  nine  volumes  of  those  reports  cover  the  business  of  a 
•  448   very  active  period,  down  to  the  year  1816.     The  *  Supreme 

Court  was  occupied  with  many  great  and  momentous  ques- 
tiona,  and  especially  during  that  portiou  of  the  time  in  which  the 
United  States  had  abandoned  their  neutral  and  assumed  a  bellig- 
erent character.  It  is  curious  to  observe  in  these  reports  the  rapid 
cultivation  and  complete  adoption  of  the  law  and  learning  of  the 
English  admiralty  and  prize  courts,  notwithstanding  those  coorta 
bad  been  the  constant  theme  of  complaint  and  obloquy  in  oar 
political  discussions  for  the  fifteen  years  preceding  the  war.  In 
the  last  three  volumes  of  Mr.  Cranch,  the  court  was  constantly 
dealing  with  great  questions,  embracing  the  rights  and  the  pohoy 
of  nations ;  and  the  prize  and  maritime  law,  not  of  England  only, 
but  of  all  the  commercial  nations  of  Europe,  was  suddenly 
introduced,  and  deeply  and  permanently  interwoven  with  the 
municipal  law  of  the  United  States.  We  perceive,  also,  in  these 
volumes,  the  constant  growth  and  accumulation  of  cases  on 
commercial  law  generally,  and  relating  to  policies  of  insurance, 
negotiable  paper,  mercantile  partnerships,  and  the  various  coa- 
toma  of  the  law  merchant.  The  court  was  likewise  busy  in 
discusung  and  settling  important  principles  growing  out  of  the 
limited  range  of  other  matters  of  federal  cognizance,  and  relating 
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to  the  l&w  of  evidenoe,  to  frauds,  trtuta,  and  mortgages.  They 
were  engaged,  also,  with  the  doctrine  of  the  limitation  of  suite, 
the  oontraot  of  sale,  and  with  the  mote  enlarged  subjects  of 
domicile,  of  the  Ux  loeit  of  neutrality,  and  of  the  numerous  points 
of  international  law. 

By  the  time  of  the  commencement  of  Mr.  Wheaton's  reports, 
in  1816,  the  decisiona  of  the  Supreme  Court  had  embraced  so 
many  topics  of  public  and  municipal  law,  and  those  topics  had 
been  iUustrated  by  so  much  talent  and  learning,  that,  for  the  first 
time  in  the  history  of  this  country,  we  were  enabled  to  perceive 
the  broad  foundations  and  rapid  growth  of  a  code  of  national 
jurisprudence.  That  code  has  been  growing  and  improving  ever 
since,  and  it  has  now  become  a  solid  and  magniiioeDt  structure ; 
and  it  seema  destined,  at  no  very  distant  period  of  time,  to 
oast  a  shade* over  thelesselevated,and, perhaps,  we  must  *444 
add,  the  less  attractive  and  ambitious,  systems  of  justice  in 
the  several  states.  The  moat  interesting  part  of  Mr.  Wheaton's 
reports  are  those  which  contain  the  examination  of  those  great 
constitutional  questions  which  we  have  been  reviewing ;  and  I 
cannot  conceive  of  anything  more  grand  and  imposing  in  the 
whole  adminisbation  of  human  justice,  than  the  spectacle  of  the 
Supreme  Court  sitting  in  solemn  judgment  upon  the  conflicting 
claims  of  the  national  and  state  sovereignties,  and  tranquillizing 
all  jealous  and  angry  passions,  and  binding  together  this  great 
oonfederaoy  of  states  in  peace  and  harmony,  by  the  ability,  the 
moderation,  and  the  equity  of  its  decisions. 

There  are  several  reasons  why  we  may  anticipate  the  still 
increasing  influence  of  the  federal  government,  and  the  con- 
tinual eiilai^ement  of  the  national  system  of  law  in  magnitude 
and  value.  The  judiciary  o£  the  United  States  has  an  advantage 
over  many  of  the  state  courts,  in  the  tenure  of  the  office  of  the 
judges,  and  the  liberal  and  stable  provision  for  their  support 
The  United  States  are,  by  these  means,  fairly  entitled  to  com- 
mand better  talents,  and  to  look  for  more  firmness  of  purpose, 
greater  independence  of  action,  and  brighter  displays  of  learning. 
The  federal  administration  of  justice  has  a  manifest  superiority 
over  that  of  the  individual  states,  in  consequence  of  the  uni- 
formity of  its  decisions,  and  the  universality  of  their  application. 
Every  state  court  will  naturally  be  disposed  to  borrow  light  and 
aid  from  the  national  courts,  rather  than  from  the  courts  of  other 
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individual  states,  which  will  probably  never  be  bo  generally 
respected  and  oDderstood.  The  states  are  multiplying  bo  fast, 
and  the  reports  of  their  judicial  decisions  are  becoming  bo 
numerous,  that  few  lawyers  will  be  able  or  willing  to  master 
all  the  intricacies  and  anomalies  of  local  law,  existing  beyond 
the  boundaries  of  their  own  state.  Twenty-six  independent 
state  courts  of  final  jurisdiction  over  the  same  questions, 

*  445  arising  upon  the  same  general  *  code  of  common  and  of 

equity  law,  must  necessarily  impair  the  symmetry  of  that 
code. 

The  danger  to  be  apprehended  ia,  that  students  will  not  have 
the  courage  to  enter  the  complicated  labyrinth  of  bo  many 
systems,  and  that  they  will,  of  course,  entirely  neglect  them, 
and  be  contented  with  a  knowledge  of  the  law  of  their  own 
state,  and  the  law  of  the  United  States,  and  then  resort  for 
further  assistance  to  the  Deyer-&iling  fountuns  of  European 
wisdom. 

But  though  the  national  judiciary  may  be  deemed  preeminent 
in  the  weight  of  its  influence,  the  authority  of  its  decisions,  and 
in  the  attraction  of  their  materials,  there  are  abundant  considera- 
tions to  cheer  and  animate  us  in  the  cultivation  of  our  own  local 
law.  The  judicial  power  of  the  United  States  is  necessarily 
limited  to  national  objects.  The  vast  tield  of  the  law  of  property, 
the  very  extensive  head  of  equity  jurisdiction,  and  the  principal 
rights  and  duties  which  flow  from  our  civil  and  domestic  rela- 
tions, fall  within  the  control,  and  we  might  almost  say  the  exclu- 
sive cognizance,  of  the  state  governments.  We  look  essentially 
to  the  state  courts  for  protection  to  all  these  momentous  interests. 
They  touch,  in  their  operation,  every  chord  of  human  sympathy, 
and  control  our  best  destinies.  It  is  their  province  to  reward 
and  to  punish.  Their  blessings  and  their  terrors  will  accompany 
us  to  the  fire&ide,  and  "  be  in  constant  activity  before  the  public 
eye."  The  elementaiy  principles  of  the  common  law  are  the  same 
in  every  state,  and  equally  enlighten  and  invigorate  every  part  of 
our  country.  Our  municipal  codes  can  be  made  to  advance  with 
equal  steps  with  that  of  the  nation,  in  discipline,  in  wisdom,  and 
in  lustre,  if  the  state  governments  (as  they  ought  io  all  honest 
policy)  will  only  render  equal  patronage  and  security  to  the 
administration  of  justice.  The  true  interests  and  the  permanent 
freedom  of  this  country  require  that  the  jurisprudence  of  the 
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indiTidoal  states  should  be  cultivated,  cherished,  and  exalted, 
and  the  dignity  and  reputation  of  the  state  authorities 
sustained  vith  becoming  *  pride.  In  their  subordinate  *446 
relation  to  the  United  States,  they  should  eodeavor  to  dis- 
ohaige  the  duty  vhioh  thej  owe  to  the  latter,  without  fotgetting 
the  respect  which  they  owe  to  themselves.  In  the  appropriate 
langu^e  of  Sir  Will^  Blaokstooe,  and  which  he  applied  to 
the  people  of  his  own  country,  they  should  be  "  loyal,  yet  free  s 
obedient,  and  yet  independent." 

vo^i— 84  [529] 
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LECTURE  XX. 

OF  BTATUTB  UW. 

MmnoiFiX  law  is  a  rule  of  civil  conduct,  prescribed  by  Ute 
supreme  power  of  a  state.  Municipal  law,  or  the  jv*  eitrile,  is 
thus  explained  in  the  Institutes  of  Justinian.  Quod  quisque 
populas  ipse  sibi  jns  constituit,  id  ipaiua  proprium  est  civitatia ; 
Tocaturqae  jos  civile,  quasi  jus  proprium  ipsius  civitatis.  This 
defioitioQ  is  less  precise  and  scientific  than  titat  given  hy  Sir  Wil- 
liam Blackstone.  Municipal  law  ia  composed  of  written  and 
unwritten,  or  of  statute  and  common  law.  Statute  law  is  the 
express  written  will  of  the  legislature,  rendered  authentic  hj  oei- 
taiu  prescribed  forms  and  solemnities.^ 

It  is  a  principle  in  the  English  law,  that  an  act  of  Parliament, 
delivered  in  clear  and  intelligible  terms,  cannot  be  questioned, 
or  its  authority  controlled,  in  any  court  of  justice.  "  It  is,"  saya 
Sir  William  Blackstone,  "  the  exercise  of  the  highest  authority 
that  the  kingdom  acknowledges  upon  earth,"  When  it  is  said 
in  the  books,  that  a  statute  contrary  to  natural  equity  and  reason, 
or  repugnant,  or  impossible  to  be  performed,  is  void,  the  oases 
are  understood  to  mean  that  the  courts  are  to  give  the  statute  s 
reasonable  constrnction.    They  will  not  readily  presume,  out  of 

I  Fot  an   acomte  analjiia  of   the  AnierlcMi  Latir  HeTlew,  vL  723  it  mq,, 

nitore  of  law,  the  itadent  ibonld  coDtnlt  may  abo  be  ndemi  to. 
Bentham't    Fragment  oq   QoTentment,         The  j'tn  dniU  at  the  Romana  wm  d*- 

Worki,  L,  etp.  p.S83,iKite(6),aiid  AmUa  flned  aa  abore  in  contrast  to  the  jat 

on  Jmii^ndence,  Leet  I.,  and  pOMin.    A  gmtiam  ex^aloed  arta,  1,  n.  L 
■hort  aMdam  of  Anatin'a  Tiem  In  the 
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respect  and  duty  to  the  lawgiver,  that  any  very  uojuet  or  abrard 
consequence  was  within  the  contSmplatioa  of  the  law.  But  if  it 
should  happen  to  be  too  palpable  in  its  direction  to  admit  of  hut 
one  construction,  there  is  no  doubt  in  the  English  law  as 
to  the  binding  *  efficacy  of  the  statute.  The  will  of  the  *448 
legislature  is  the  supreme  law  of  the  land,  and  demands 
perfect  obedience,  (a) 

But  while  we  admit  thia  conclusion  of  the  EngUah  law,  we 
cannot  but  admire  the  intrepidity  and  powerful  sense  of*  justice 
which  led  Lord  Coke,  when  Chief  Justice  of  the  K.  B.,  to  declare, 
as  be  did  in  Doctor  Bonham'i  due,  (()  that  the  common  law 
doth  control  acta  of  Parliament,  and  adjudges  them  void,  when 
against  common  right  and  reason.  The  same  sense  of  justice 
and  freedom  of  opinion  led  Lord  Chief  Justice  Hobart,  in  Day 
T.  Savage,  («)  to  insist  that  an  act  of  Parliament,  made  against 
natural  equity,  as  to  make  a  man  judge  in  his  own  case,  was 
Told ;  and  induced  Lord  Chief  Justice  Holt  to  say,  in  the  case 
of  Z^  Citif  of  London  t.  Wood,  ((2)  that  the  obeervation  of  Lord 
Coke  was  not  eztravi^nt,  bat  was  a  very  reasonable  and  true 
saying.  Perhaps  what  Lord  Coke  said  in  his  Reports  on  this 
point  may  have  been  one  of  the  many  things  that  King  James 
alluded  to,  when  he  said,  that  in  Coke's  Reports  there  were. many 
dangerous  conceits  of  his  own  uttered  for  law,  to  the  prejudice 
of  the  crown.  Parliament,  and  subjects.  («) 

L  Lain  Hepnccwit  to  th«  Coiutltatlon  Told. — The  principle 
in  the  English  government,  that  the  Parliament  is  omnipotent, 
does  not  prevail  in  the  United  States ;  tUough,  if  there  be  no 
constitational  objection  to  a  statute,  it  is  with  us  as  absolute 
and  uncontrollable  as  laws  flowing  from  the  sovereign  power, 
under  any  other  form  of  government.  But  in  this,  and  all  other 
countries  where  there  is  a  written  constitution,  designating  the 
powers  and  duties  of  the  legislative,  as  well  as  of  the  other 
departments  of  the  government,  an  act  of  the  legislature 
may  be  void  as  being  agunst  the  constitution.  *  The  law  *  449 
with  us  must  conform,  in  the  first  place,  to  the  Constitu- 
tion of  the  United  States,  and  then  to  the  subordinate  constitution 
of  its  particular  state,  and  if  it  infringes  the  provisions  of  either, 

(a)  1  BUclut  Comm.  91,  ISO,  186  j  Chiutlan'a  doW  to  1  BbckaL  Cwun.  41. 
(i)  8  Co.  118.  (Bl  Hob.  87. 

[di  IS  Hod.  607.  (<]  BMon'a  Woiki,  tI.  138. 
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it  is  BO  &r  T<ad.  The  oourts  of  justice  have  a  right,  and  are  in 
duty  bound,  to  bniig  everj  lair  to  the  test  of  the  CoDatitution, 
and  to  regard  the  Coudtitution,  first  of  the  United  Statea,  and 
thea  of  their  own  state,  aa  the  paramount  or  supreme  law,  to 
which  everjr  inferior  or  derivative  power  and  regulation  must  con- 
form. The  Conatitutiou  is  the  act  of  the  people,  speaking  in  their 
original  charactev,  and  defining  the  permanent  conditions  of  the 
Booial  alliance ;  and  there  can  be  no  doubt  on  the  point  with  us, 
that  every  act  of  the  legislative  power,  contrary  to  the  true  intent 
and  meaning  of  the  Constitution,  is  absolutely  null  and  void. 

a.  Powsr  of  tlw  JnOlolatr  to  daoUr*  tham  Void.  ~  The  judicial 
department  is  the  proper  power  in  the  government  to  determine 
whether  a  statute  be  or  be  not  constitutional.  The  interpretation 
OL'  construction  of  the  Constitution  is  as  nrnoh  a  judicial  act,  and 
requires  the  exercise  of  the  same  l^aX  discretion,  as  the  interpret 
tation  or  conatrucUon  of  a  law.  To  contend  that  the  oonrts  of 
justice  must  obey  the  requisitions  of  an  aot  of  the  legislature  when 
it  appears  to  them  to  have  been  passed  in  violation  of  the  Consti- 
tution, would  be  to  contend  that  the  law  was  superior  to  the  Con- 
stitution, and  that  the  judges  had  no  right  to  look  into  it,  and 
regard  it  as  a  paramount  law.  It  would  be  rendering  the  power 
of  the  agent  greater  than  that  of  his  principal,  and  be  declaring, 
that  the  will  of  only  one  concurrent  and  coordinate  department 
of  the  subordinate  authorities  under  the  Constitution  was  abso- 
lute over  the  other  departments,  and  competent  to  control,  ac- 
cording to  its  own  will  and  pleasure,  the  whole  fabric  of  the 
government,  and  the  fundamental  laws  on  which  it  rested.  The 
attempt  to  impose  restraints  upon  the  exeroiae  of  the  legislative 
power  would  be  fruitless,  if  the  constitutional  provisions  were 
left  without  any  power  in  the  government  to  guard 
*4o0  *and  enforce  them.  From  the  maas  of  powers  neces- 
sarily vested  in  the  legislature,  and  the  active  and  sover- 
eign nature  of  those  powers ;  from  the  numerons  bodies  of  whioh 
the  legislature  la  composed,  the  popular  sjrmpathiea  which  it 
excites,  and  its  immediate  dependence  upon  the  people  by  the 
means  of  frequent  periodical  elections,  it  follows  that  the  legisla- 
tive department  of  the  government  will  have  a  decided  aoperiorify 
of  influence.  It  is  constantly  acting  upon  all  the  great  interests 
in  society,  and  agitating  its  hopes  and  fears.  It  is  liable  to  be 
Gonstantiy  swayed  by  popular  prejudice  and  passion,  and  it  is 
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difficult  to  keep  it  from  pressing  with  injurioaa  weight  Qpoii  the 
coDBtitutioDal  rights  and  privileges  of  the  other  departments. 
Aq  iodepeDdeitt  judiciary,  venerable  by  its  gravity,  its  dignity, 
and  its  wisdom,  and  delibeiatiug  with  entire  serenity  and  modera* 
tion,  is  peculiarly  fitted  for  the  exalted  dnty  of  expounding  the 
Constitution,  and  trying  the  validity  of  statutes  by  that  standard. 
It  is  only  by  the  free  exercise  of  this  power  that  courts  of  justice 
are  enabled  to  repel  assaults,  and  to  protect  every  part  of  the 
government,  and  every  member  of  the  oommuaity,  from  undue 
and  destructive  innovations  upon  their  chartered  rights,  (a) 

It  has  accordingly  become  a  settled  principle  in  the  legal  polity 
of  this  country,  that  it  belongs  to  the  judicial  power,  aa  a  matter 
of  right  and  of  duty,  to  declare  every  act  of  the  legislature,  made 
in  violation  of  the  Constitution,  or  of  any  provision  of  it,  null  and 
void.  The  progress  of  this  doctrine,  and  the  manner  in  which  it 
has  been  discussed  and  established,  is  worthy  of  notice.  It  had 
been  very  ably  examined  in  the  Federalist,  (6)  and  its  solidity 
vindicated  by  nnanswerable  arguments ;  but  it  was  not  nntil  the 
year  1792  that  it  seems  to  have  received  a  judicial  consideration.' 

(a)  H.  Se  TocquevlUe  1b  of  oplulon,  thftt  if  the  free  InitltntioDa  of  America  tn 
to  be  deitroyed,  it  will  be  owing  to  the  tyranny  of  majoritle*,  driring  mioDrttiei  to 
deaperatioii.  The  majority  conititDlei  pablic  opinion,  which  becomes  a  tyrant,  and 
control*  freedom  of  diictudon  and  independence  of  mind.  This  is  bis  view  of  the 
qnettion,  and  EcglUh  writera  on  the  Inatituiioua  of  society  in  this  country  have 
eipreMed  the  tame  opinion.  If  there  was  no  check  upon  the  tyranny  of  legiiUllvn 
majorltiet,  the  ptotpect  before  ue  would  be  gloomy  In  the  extreme.  Bat  In  addition 
to  tiie  indirect  checks  of  the  liberty  of  the  preu,  and  of  popular  instruction  and  of 
maoners,  religion,  and  local  institutions,  there  are  fuDdamental  rights  declared  in  the 
constitutions,  and  there  ire  constitutional  checks  npon  the  arbitrary  will  of  majoritie* 
confided  to  the  integrity  and  Independence  of  the  jndiclol  department  H.  De  Tocqne- 
*ille  seems  to  be  deeply  Impressed  with  the  dangers  in  K  democncy,  of  the  coimptlng 
and  controlling  power  of  disciplined  faction,  and  well  he  may  be.  The  most  dan- 
gerons  and  tyrannical  of  all  erafia  is  p«rty  or  political  crafl.  The  equal  rights  of  a 
minor  party  are  disregarded  In  the  animated  competitions  for  power ;  and  if  it  were 
not  for  the  checiu  and  barrien  to  which  I  hare  alluded,  they  would  fall  a  sacrifice 
to  the  paeaioni  of  fierce  and  vindictive  majoritle*.  See  Tocqueviiie's  De  la  Dimi^ 
cratie  en  Amifrique,  ii.  c  16.  The  whole  work  U  bteresting,  startling,  profound, 
liberal,  and  initructlve.  The  author  Is  remarkably  fearlcM,  candid,  and  unpreju- 
diced in  his  diicnialons  and  reflecHona.  (b)  No.  78, 

I  In  Den  dem.  Bayard  v.  BingleloD,  conrts,  In  all  cases  where  the  defendant 
Martin  (V.  C),  48,  dtitens  of  the  United  made  affidavit  that  he  held  the  disputed 
State*  brought  an  ejectment  for  lands  property  under  a  sale  from  inch  S  com- 
held  by  the  defendant  under  a  coareyance  missloner,  to  dismiss  the  suit  on  motion. 
from  a  commisdon^  of  forfeited  estate*.  The  defendant  made  such  an  affidavit. 
An  act  of  the  «liite  legislature  required  the    and  ntoTed  that  the  suit  be  dismissed.  At 
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In  Saybum's  Cote,  which  came  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  York,  in  April,  1791, 

*  451    the  jadgea  proceeded  with  the  utmost  delicacy  and  *  cau- 

tion to  declare  an  act  of  CoDgreas,  ass^ing  mioiaterial 
duties  to  the  circuit  courts,  to  be  unoonatitutional.  The  court 
laid  down  the  position,  that  Congress  cannot  constitutionallj 
assign  to  the  judicial  power  any  duties  which  ate  not  strictly 
judicial ;  and  that  the  act  in  question  was  not  obligatory  upon 
the  court.  But  they  nevertheless  proceeded,  voluntarily  and  ex 
gratia,  as  commissioners,  to  execute  the  duties  of  the  act. 

Id  Pennsylvania  and  North  Carolina,  the  circuit  courts  of  the 
United  States,  within  those  districts,  equally  held  the  act  not 
binding  upon  them,  because  the  legislature  had  no  right  or  power 
to  assign  to  them  duties  not  judicial ;  but  they  were  not  so  accom- 
modating as  the  Circuit  Court  of  New  York,  for  they  declined  to 
act  under  the  law  in  any  capacity,  (a) 

In  1792,  the  Supreme  Court  of  South  Carolina,  in  the  case  of 
Bowman  v.  MideUetmt,  (£)  went  furiiher,  and  set  aside  an  act  of 
the  colony  legislature,  as  bang  against  common  right  and  the 
principles  of  mt^na  charta,  for  it  took  away  the  freehold  of  one 
man  and  vested  it  in  another,  without  any  compensatioa,  or  any 
previous  attempt  to  determine  the  right.  They  declared  the  act  to 
be  ip«o /turfo  void,  and  that  no  length  of  time  could  give  it  validity. 
This  was  not  strictly  a  question  arising  upon  any  special  pro- 
vision of  the  state  constitution  ;  but  the  court  proceeded  upon 
those  great  fundamental  principles  which  support  all  government 
and  property,  and  which  have  been  supposed  by  many  judges  in 
England  to  be  sufficient  to  check  and  control  the  regulations  of 
an  act  of  Parliament.  The  next  case  in  which  the  power  of  the 
judiciary  to  disregard  or  set  aside  a  statute  for  being  repugnant 
to  the  Constitution,  was  one  that  came  before  Judge  Pater- 
son,  at  Philadelphia,  in  April,  1795.  (c)  He  asserted  the 
•452  duty  of  the  court,  and  the  paramount  authority  •  of  the 
(a)  2  DalUs,  410,  411, 412.  (b)  1  Bb7,  268. 

(o)  Tan  Home  n.  Dorrance,  2  Dallu,  804. 
Mjif  term,  1787,  "the  court,  ftfter  ereir  greatdeUbentionaDdfiniu»eM,gaTethe{T 
reasonable  endearor  had  been  tued  In  opinion  leparately,  bat  tmanlmoiulj,  for 
Tain  for  avoidiBg  a  dUtgreeable  differ-  oTerruling  the  afoTementioued  moUon," 
ence  between  the  le^ilatnie  and  tife  on  the  gmand  thai  the  act  wat  nncatwtl. 
jQdicial  powen  of  the  Hate,  at  length,  tutioual  and  void  ai  depriTlng  the  dtlsen 
with  mncb  apparent  relucunoe,  hot  with    of  liia  right  to  a  tiial  bj  Jnir. 
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CoQBtitiitiOD,  ia  remarkably  clear  and  decided  languf^e.  That 
vrw  a  case  of  an  act  of  Pennsjivania,  which  be  held  to  be 
QDCOneUtutional,  and  not  binding.  He  insisted  that  the  Consti- 
tation  vna  certAin  and  fixed,  and  contained  the  permanent  will 
of  the  people,  and  was  the  supreme  law,  and  paramount  to  the 
power  of  the  legislature,  and  could  only  be  revoked  or  altered 
bj  the  anthority  that  made  it;  that  the  legislature  wsa  the 
creature  of  the  Constitution,  and  owed  its  existence  to  the  Con- 
stitation,  and  derived  its  powers  from  the  Constitntion,  and  all 
its  acta  moat  be  conformable  to  it,  or  else  they  will  be  void. 

The  same  question  afterwards  arose  before  the  Sapreme  Court 
of  South  Carolina,  in  the  case  of  Lindtag  v.  The  Charleston  Cont- 
mi$9ionera,  (a)  and  the  power  of  the  legislatnre  to  t^e  private 
property  for  neoessary  public  purposes,  as  for  a  pablio  street,  was 
freely  discussed  ;  and  though  the  judges  were  equally  divided  on 
the  question  whether  it  was  a  case  in  which  the  party  was  entitled 
to  compensation,  those  who  held  him  so  entitled  held  also  that 
the  law  was  anoonstitatioDal  and  inoperative  until  the  compen- 
sation was  made.  The  judges,  in  exercising  that  high  autJiori^, 
claimed  to  be  only  the  administrators  of  the  public  will ;  and  the 
law  was  void,  not  because  the  judges  had  any  control  over  the 
le^alatave  power,  bnt  because  the  will  of  the  people,  declared  in 
the  Conatitution,  was  paramount  to  that  of  their  representatives 
expressed  in  the  law.  In  Whittinffttm  v.  Polk,  (&)  it  was  decided, 
in  1802,  by  the  general  court  of  Maryland,  with  great  clearness 
and  force,  that  an  act  of  the  legislature  repugnant  to  the  Con- 
stitution was  void,  and  that  the  courts  had  a  right  to  detennine 
when  it  was  so  void. 

Hitherto  this  question,  as  we  have  seen,  was  confined  to  some 
of  the  state  conrts,  and  to  the  subordinate  or  circuit  courts  of 
the  United  States.  But  in  Marhayv.  Maditon,(^c)  the 
subject  was  brought  under  the  consideration  *  of  the  *  463 
Supreme  Conrt  of  the  United  States,  and  received  a  clear 
ond  elaborate  discussion.  The  power  and  duty  of  the  judiciary 
to.  disregard  an  unconstitutional  act  of  Congress,  or  of  any  state 
l^islature,  were  declared,  in  an  argument  approaching  to  the 
precision  and  certainty  of  a  mathematical  demonstration. 

The  question,  said  the  chief  justice,  was,  whether  an  act  repug- 
nant to  the  Constitution  can  become  a  law  of  the  land,  and  it  was 
(a)  3  B^,  SB.  lb)  1  Earr.  &  JohiM.  286.  (e)  1  Cnmch,  18T. 
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one  deeplf  interestang  to  the  United  Statea.  The  powera  of  the 
legislature  are  defined  and  limited  by  a  wiitten  Constitatioa.  Bafc 
to  vhat  puipoee  ia  that  limitatios,  if  those  limits  may  at  any  time 
be  passed  ?  The  distiiietioa  between  a  govemmeat  with  limited 
and  unlimited  powers  is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  ate  imposed,  and  if  acts  prohibited,  and 
acts  allowed,  are  of  equal  oblation.  If  the  Constitution  does 
not  oontrol  any  l^islative  act  repugnant  to  it,  tiien  the  legisla- 
ture may  alter  the  Constitntion  by  an  ordinary  act.  The  Uieoiy 
of  eveiy  goyemment,  with  a  written  oonstitation,  forming  the 
fundamental  and  paramount  law  of  the  natiou,  must  be,  that  an 
act  of  the  legislature  repugnant  to  the  Constitutjon  is  void.  I£ 
void,  it  cannot  bind  the  courts,  and  oblige  them  to  giye  it  effect; 
for  this  would  be  to  overthrow  in  &ot  what  was  established  in 
theory,  and  to  make  that  operative  in  law  which  is  not  law.  It 
is  the  province  and  the  duty  of  the  judicial  department  to  say 
what  the  law  is ;  and  if  two  laws  ooofiiot  with  each  other,  to  de- 
cide  on  the  operation  of  each.  So  if  the  law  be  in  oppositaon  to  the 
Constitution,  and  both  apply  to  a  partioolar  ease,  the  court  most 
either  decide  the  case  conformably  to  the  law,  disregarding  the 
Constitution,  or  conformably  to  the  Constitution,  disregarding  the 
law.  If  the  Constitution  be  superior  to  an  act  of  the  legislature, 
the  courts  most  decide  between  these  oonfliolang  rules;  and  how 
can  they  close  their  eyes  on  the  Constitntion,  and  see  only  the  law  ? 
This  great  question  may  be  r^arded  as  now  finally  settled, 

and  I  consider  it  to  be  one  of  the  most  intereeting 
•454    •points  in   favor   of  constitutional   liberty,  and   of  the 

security  of  property,  in  this  country,  that  has  ever  been 
judidally  determined,  (a)    There  never  was  any  doubt  or  diffi- 

(a)  See  dMiiliHu  In  the  lUte  courts  to  the  same  pt^t,  in  1  N.  H.  199 ;  ]2  Sag. 
«  B4wle  8:10,  8S9;  Chsrlton,  [ITS,]  176;  1  Hut.  ft  JohnB.  2S8  ;  1  Hajw.  38; 
2  Hsyw.  810,  874 ;  1  Murphy.  58 ;  3  Desaui.  478  ;  1  Const  E.  [Tre«dw«jl  (&  C.) 
267  1  Le  Breton  d.  Morgan,  16  Martin  (La.),  138;  Hoke  r.  Hendenon,  4  Der. 
(N.  C.)  7.  Wben  a  law  require!  a  conaEitutional  majority  of  tnon  than  a  mere 
numeral  majorltj,  the  courti  at  JiuUce  may  look  beyond  the  Ian  into  the  proceed- 
ing* of  the  legiilature,  to  see  that  the  prerequiiiCea  hare  boen  complied  vith,  and 
that  it  hu  paesed  by  the  conadtuHonal  majoritlet.  The  Stale  b.  HcBiide,  4  Ifo. 
803.  But  thii  lait  point  wai  left  In  donbt,  in  B.  &  R.  F.  Railroad  r.  City  of  BufbOo, 
6  Hill  (N.  7.),  SOS.  [Bo  they  may  to  determine  the  date  of  an  act.  Thai,  extriuic 
STidence  of  the  year  in  which  an  act  wai  signed,  "  Approred,  December  24,  Abraham 
Lincoln,"  waa  held  admluible.  Gardner  ti.  The  Collector,  ft  Wall.  409,  dting  Piiniy 
e.  The  People,  4  Bill,  884 ;  De  Bgw  «■  Tbe  People,  1  Denio,  9,  and  oilier  ca«et.] 
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ouUy  in  New  Tork,  in  respect  to  the  competency  of  the  conrts 
to  declare  a  statute  unconstitutioDRl,  when  it  clearly  appeared  to 
be  sa  Thus,  in  the  case  of  Th*  People  t.  Plott,  (i)  the  Supreme 
Court  held  that  certain  statutes  affisoting  the  right  of  Z.  Flatt 
and  his  assigns  to  the  exoloslTe  enjoyment  of  the  river  Snranac 
were  in  violation  of  vested  rights  under  his  patent,  and  so  far 
the  court  held  them  to  be  unoonstitntional,  inoperative,  and  void. 
The  control  which  the  jndicifd  power  of  the  state  had,  until  the 
year  182S,  over  the  passing  of  laws,  by  the  institution  of  the 
eoundl  of  revition,  anticipated,  in  a  great  degree,  the  necessity 
of  this  exercise  of  du^.  A  law  conttuning  nnconstitotaonal  pro- 
visions was  not  likely  to  escape  the  notice  and  objection  of  the 
eouncil  of  revi«on;  and  the  records  of  that  body  will  show 
that  many  a  bill  which  had  heedlessly  passed  the  two  houses  of 
the  le^lature  was  objected  to  and  defeated,  on  constitutional 
grounds.  The  records  to  which  I  refer  are  replete  with  the 
assertion  of  salutary  and  sound  principles  of  public  law  and  con- 
stitutional policy,  and  they  will  for  ever  remain  a  monument  of 
the  wisdom,  firmness,  and  iategri^  of  the  council,  (c) 

a  Wban  a  Btatnt*  takM  effaot.  —  A  statute,  when  duly  made, 
takes  effect  from  its  date,  when  no  time  is  fixed,  and  this  is  now 
the  settled  rule.  It  was  so  declared  by  the  Supreme  Court  of  tbe 
United  States  in  MdttAewi  v.  Zam,  (li)  and  it  vas  like- 
wise BO  adjudged  in  "  the  Circuit  Court  in  Massachusetts,  *  455 
in  the  case  of  2%«  Brig  Ann.  (a)  I  apprehend  that  the 
same  rule  prevails  in  the  courts  of  the  several  states,  and  that  It 
cannot  be  admitted  that  a  statute  shall,  by  any  fiction  or  relation, 
have  any  effect  before  it  was  actually  passed.     A  retroactive 

{b)  IT  Johni.  lOfi. 

(c)  Ad  act  of  Congreu  h&TiDg  giren  to  tbe  SecnUrj  of  the  TreMnrj  the  light 
of  apiwftl  troin  the  collector  of  the  cuitoms,  oa  hia  deduon  reUtive  to  muucertiUned 
dutiei,  or  diitie*  paid  under  ■  proteit,  It  was  held  that  the  aggrieved  merchant  wai 
confined  to  that  remedy,  and  could  not  luitain  a  luic  at  Uh  againat  tbe  collector. 
Gary  n.  Curti«,  8  How.  236 ;  [Curtii  d.  Fiedler,  2  Black,  461.]  Tba  atrong  objection 
to  the  decUion  1«,  that  It  take*  the  final  conitruclion  of  itatute  la*  from  tlw  catab- 
l[(hed  courta,  and  places  it  in  an  executive  officer,  holding  at  the  pleMvre  of  tlw 
President.  It  li  the  common-law  right  of  the  citizen  to  appeal  to  the  <Mnrta,  on  the 
aulhorltj  of  laws,  and  to  leek  there  redress  from  wrong  and  oppreiilon.  The  ded- 
don  of  the  tame  court,  In  Bend  u.  Hoyt,  13  Peters,  263,  recognized  piiuciplea  that 
•eem  to  be  at  rarlance  with  the  aboTe  decision. 

{J)  7  Whealon,  164. 

(a)  1  Oall.  ffi.  Tbe  Mune  nile  Is  declared  In  New  Jersey  bj  statute.  Elmer*! 
I>ig«tt,  6S4. 
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statute  would  partake  in  its  character  of  the  iDischie&  of  on  «t: 
poat  facto  law,  as  to  all  coses  of  crimes  and  penalties ;  and  in 
every  other  case  relating  to  contracts  or  property,  it  wonld  be 
against  every  sound  principle.  It  would  oome  widiin  the  reach 
of  the  doctrine,  that  a  statute  is  not  to  have  a  retroapeotiTe 
effect ;  and  which  doctrine  was  very  mnch  discnssed  in  the  case 
of  Bath  V.  Van  KUeck,  (6)  and  shown  to  be  founded  not  only  io 
English  law,  but  on  the  principles  of  general  jurisprudeDce.(e) 
A  retrospective  statute,  affecting  and  cbsnging  vested  rights, 
is  very  generally  conndered,  in  this  ooantry,  as  founded  on 
unconstitutioDal  piinciples,  and  consequently  iuoperative  and 
void,  ((f)  'y^    But  this  doctrine  is  not  understood  to  apply  to  r&- 

(6)  T  JobDS.  in. 

{e)  Nemo  pol«tt  mnUre  con^um  mnm  In  alterim  injurUin,  Dig.  GO.  IT.  T6 ; 
Tajlor*!  Elemento  of  the  (3x11  Law,  168  j  Code,  1.  14  7  j  Bntcton,  1,4,  b.SKi 
Code  NapoleoD,  art.  2. 

{d)  TeniMwee  Bill  of  Kghti,  art.  SO ;  New  Hampchire  BUI  of  Bigfata,  art  2S ; 
Otborde  v.  Hnger,  1  Baj,  179 ;  Ogdea  u.  Blackledge,  2  CTanch,  872 ;  Bedford  v. 
Shilling,  4  Serg.  &  Bawte,  401;  Duncan,  J,  la  Eaktn  f.  Baab,  12  Id.  803-ST2; 
Societj  0.  Wlieeler,  2  Call.  lOS ;  Waihin^n,  J.,  in  Sodety  for  Propagating  Uia 
Ootpeln.  New  Hbtgd,  8  WLeatoD,493;  MerriU  ir.  Sherbnrae,  1  N.  B.  109  j  Ward  n. 
Barnard,  1  Aikens,  121 ;  Bruntwlclc  u.  Litchfleid,  2  GreenL  28 ;  Proprieton  of  Ken. 
Pur.  K.  Laboiee,  ib.  276 ;  Story,  J.,  la  WilkinMo  v.  Lelind,  2  Peten,  657,  658 ;  Lewla 
«.  Brackeniidge,  1  Black.  (lad.)  220;  Jonei  p.  Wootten,  1  Har,  (Del)  77;  PDra;th 
V.  &lBrbTir7,  R.  M.  Charlton,  333 ;  Boyce  p.  Holinea,  3  Ala.  £4;  'Wmianuan  >.  Held, 
8  Sandf.  Cb.  &S4. 

"  BetntptOiea  Law*.  —  A  retrofpeetlve  Schenley  p.  ComnwawMlth,  SB  Penn.  St. 

■tete  Uw  ii  not,  ai  Buoh,  contrary  to  the  20,  67 ;  tee  Miller  p.  Graham,  17  Ohio 

ConititulJon  of  the  United  States.    466,  St.  1 ;   Abbott  p.  Undenbower.  42   Ho. 

n.  (r);  Baltimore  and  Snaqnebanna  B.  B.  162 1  Conway  p.  Cable,  87  BL  82:  of  a 

p.  Neabit,  10  How.  306;  Loi^  e.  New  deedtnadetnKoodfBlth,bat  to  the  wrcotg 

Orleans,  4  WaD.  172;  Drehman  p.  Stifle,  penon,  Kearney  p.  Taylor,  16  How.  494; 

8  WalL  605,  603.     Lawa  cnring  defecta  of  eontracti  partially  inralld  for  umry, 

haye   been   held  valid   io   many  cawa.  Saving*  Bank  n,  Allen,  28  Comi.  07; 

Thiu,  in  case  of  an  aieeiiment  made  even.  In  one  caie,  of  a  conveyance  of  a 

under  an  ordinance  void  for  fuformality,  married  woman's  land,  void  a*  to  her. 


yi  The    following   are    example*   of  tract  where  there  was  none,  K.  T.,  fc. 

curatiTe  ftatntei  held  valid.    Bandall  p.  R.  R.  Co.  v.  Van  Horn,  67  N.  T.  473; 

Kreiger.  23  Wall.  187;  Weed  p.  Donovan,  nor  validate   a   transaction    which   the 

114  Mass.  181.     Statotea  changing  the  courts  have  held  void,  Fonler  p.  Fan- 

remedy  only  have  been  beld  valid.   Well-  ter,  129  Maas.  550  (where  the  caie*  an 

•hearp.  Kelley,  eOMo.  343;  Railroad  Co.  collected  and  claaiifled) ;     nor  raUdaU 

V.  Commissioners,   35   Ohio   SC  I.     See  void  Judicial   proceedings.    Maxwell  v. 

Simpson  e.  City  Savings  Bank,  GB  N.  H.  Goetschins,  40  N.  J.  L.  3SS;  Lane  d.  Kel- 

466.    The  legiiUture  cannot  make  a  cod-  ion,  70  Pa.  St.  407. 
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medial  statutes,  whiob  may  be  of  a  retrmpectiTe  nature,  provided 
they  do  not  tmpait  contracts,  or  diaturb  absolute  vested  rights, 
and  only  go  to  confirm  rights  already  existing,  and  in  further- 
ance of  the  remedy,  by  curing  defects,  and  adding  to  the 
means  of  *  enforcing  existing  obligations,  (a)     Such  stat-   *  456 

{a)  Suncmn,  J.,  in  Uaderwood  v.  Lillj,  10  Serg.  4  lUwle,  101 ;  Tate  v.  Stooltifoo*, 
leid.  86;  Rleakney  v.  F.  &  M.  Bknk,  IT  [d.  64;  Hepburn  v.  CdtU,  T  Watts,  300; 
Fotter  V.  'Eaiex  Bank,  IB  Hms.  246;  Locke  v.  Done,  0  id.  SOD;  Oriental  Bank  v. 
Tntte,  18  He.  100;  Toviutnid  p.  Towiueiid,  Pe<i-(TeDn.),  16,  IT;  fb.  S66;  SUt9 
ir.  Bermudez,  22  La.  865.  In  Fattn  v.  Frejean,  7  La.  801,  It  wm  adniitled  that  right! 
acquired  under  a  contract  could  not  be  aOected  or  modified  bj  a  tubteqaent  itatate ; 
but  then  it  wag  laid  that  the  meani  of  enforcing  or  insurtug  the  enjojment  of  luch 
right*  might  be  extended  or  reitricted  bj  the  legitlatnre,  m  drcumitanceE  maj 
require.  Thii  ia  a  looae  and  dangerong  admlMion.  The  language  of  the  Supreme 
Court  of  Kew  York,  in  Butler  d.  Palmer,  1  Eill,  S26,  b  equally  to ;  and  It  leemi  to 
be  there  conceded,  that  the  legitlatnre  haf  unlimited  po«er  to  Interfere  with  veated 
right*,  unle**  thej  be  MTed  bj  lome  restriction  b>  be  found  In  the  federal  or  itata 
CODttltntion  1 1  Ch.  J.  Hanhall,  in  Slurgea  n.  Crownlnihield,  4  Wbeaton,  200,  20T, 
■poke  on  thit  (ubject  in  a  general  and  latitudinar;  manner,  which  «a*  rather  hazard* 
oni.  Be  laTB,  that  the  diitinctiiHi  between  the  obliffotim  of  a  contract  and  the  rmtitf 
giTen  to  enforce  that  obllgalion  eziits  in  the  nature  of  things,  and  that  without 
impairing  tbe  obligatloti  of  the  contract,  the  remedy  may  be  modified  as  the  wisdom 
<4  the  natloii  ifaall  direct    IiD|«i*oniDeDt  of  the  debtor  1*  no  part  of  tlie  contract, 

Ocahom   u.   Purcell,  11   Ohio    8t   041.  CO  tfaine,  111 ;  Harrey  «.  Tyler,  2  WalL 

See  further,  Thomson  v.  Lee  Coan^,  8  828, 84T ;  Plumb  d.  Sawyer,  21  Conn.  861 ; 

Walt.  S2T ;  Shaw  r.  Norfolk  CooDty  R.  R.,  Taylor  v.   Eeeler,  SO   Conn.   824,  S26 ; 

6  Gray,  108, 190.    On  the  otlicr  liand,  in  Torrey  v.  Corllu,  83  Maine,  838;  Bap- 

Hubronck  v.  Milwaukee,  18  '^s.  ST,  it  Una  e.  Jonea,  82  Ind.  310;  Setmans  r. 

was  held,  and  it  would  »eaa  on  Kntid  Carter,  16  Wis.  648 ;    Boston  &  Maine 

reason,  that  a  contract  of  a  municipal  B.  B.  o.  Cilley,  44  K.  H.  6TB ;  Hannnm 

corporation,  Told  u  vltra  rira,  could  not  n.   Bank  of  TenneaHe,   1   Coldw.  806 ; 

be  fatifled  by  the  legislatnte  w  a*  to  Im-  Broom'i  Legal  Uazira*,  tfana  eoRttiMio 

pose  a  burden  on  the  corporation  without  JiitunM,/brman  impoiten  dA^  nm  praUrltit. 

it*  auent.  B"*  '^  Fardo  v.  Bin^iam,  L.  R.  4  Ch. 

The  constitutions  of  some  states  ex-  736. 

presslT  prohibit  retrospective  laws.    See  Further  reatricHon*  »Te  aometinie*  im- 

Rich  r.  Flanden,  S9  N.  H.  304;  Goihom  posed  by  the  atate  constitutiDns  forbid- 

V.  Purcell,  U  Ohio  St.  841 ;  De  CordoTa  ding  the  legislature  to  exercise  judicial 

».  GalTeWon,  4  Teias,  4T0.     And  it  is  functions.    On  thi*  ground  It  has  been 

alwayglaiddownasaruleofconslruction  held,  for  instance,  that   the  legislature 

that,  to  aToid  injustice  or  nnconstilution-  cannot  conflrm   and  declare  TBlid  pro- 

■lity.astatuIeJstabetakenasproBpectiTe  ceedings  in   invitam   in  insolxency  held 

only,  unless  Its  language  ia  Inconiiitenl  before  a  pertOD  haling  no  Jurisdiction, 

with  that  interpretation.   [9  Q.  B.  D.  6T2 ;]  which  the  supreme  court  of  the  state  had 

McEwen  u.  Den.  84  How.  242 ;  Qnacken-  adjudged  to  be  roid.    Denny  v.  Hattoon, 

bush  w,D«nks,lDenfo,12e;«.c.3Denio,  2  Allen,  861.    See  also  Richards  p.  Rote, 

664;  lCoinst.129;  AlUntoD  f-DodUp,  66Pe[Ui.8t4& 
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ates  have  beeo  held  valid  when  dearly  just  and  reasonable, 
.  and  cosducive  to  the  general  welfare,  even  tiiough  they  might 
operat«  in  a  degree  upon  existing  rights,  as  a  atatate  to  conflmt 
fonner  msrriRgea  defectively  celebrated,  or  a  e&le  of  lands  defeo- 
tively  made  or  acknowledged.  The  legal  rights  affected  in  those 
-  cases  by  the  statutes  were  deemed  to  have  been  vested  subject  to 
the  equity  existing  against  them,  and  which  the  statutes  recog- 
nized and  enforced.  (£}  But  the  cases  cannot  be  extended  be- 
yond the  circumstances  on  which  they  repose,  without  potting  in 
jeopardy  the  energy  and  safety  of  the  general  principles,  (c) 

ud  be  tMj  be  releued  (ram  ImpriMnunent  hy  the  leglaUtare,  without  Impeirin;  tb» 
Dbtlg&tion.  So  BtatutCB  of  limiMIIon  relate  to  the  remedie*.  It,  howerer.  leeim  to 
me,  that  to  leoeen  or  take  mra;  from  the  extent  and  efflcacj-  of  the  reniedr  to  enforce 
tbe  conmct,  legally  esliltng  when  the  contract  ««>  made,  impiln  its  Talne  and 
obligation.  The  Snpreme  Court  of  the  United  BMtet,  In  Uaaon  a.  H^e,  13  Whet- 
ton,  ST8,  adopted  and  eitablished  the  abore  dictum  of  Ch.  J.  Manhall,  but  not  witlh 
ont  a  frank  and  just  objection  on  the  part  of  Mr.  Joatice  WaililDgtoa.  Be  obeerred, 
that  the  great  and  Intelll^le  prindple  upon  which  the  caaei  of  Stnrget  v.  CrownfaH 
■hietd  and  Ogden  d.  Saunden  were  decided  wai,  that  a  rtlnapectivt  itAte  law,  so  Ikr 
M  It  operated  to  discharge  oTTarytbe  termiof  an  ezlgting  contnot,  Impaired  It*  nbtt- 
gation,  atid  that  a  pmtptettvt  law  fn  iti  operation  had  not  that  effect ;  and  that  in  tiM 
lait  cate  cited  thli  principle  wai  inbTerted,  and  the  dlitlnction  between  retrotpcctivt 
and  protpectiTe  lawa,  in  their  application  to  contracta,  disregarded,  and  that  to  abol- 
lih  iiDpriionment  for  debt,  and  apply  it  to  exltting  contract!,  impaired  their  obliga- 
tion. In  the  BUbie(|iient  caae  of  Jackaon  v.  Lamphtre,  8  Petrn,  280,  it  waa  <riwerTed 
that  state  leglilatnrea  had  the  niidoabted  right  to  paM  reoMding  acti,  by  which  tbt 
elder  grantee  ihonld  be  poMponed  to  a  younger,  if  the  prkir  deed  wai  not  recorded 
within  a  JImiled  time.  They  hare  the  like  power  to  pau  limitation  lawi  affecting 
the  time  of  the  remedy  on  existing  oontracta.  [^^ntu'-^Utney,  13  Wall.  06 ;  oate, 
419,  a.  L] 

{b)  Ooehm  V.  StoningtOD,  4  Conn.  209 ;  WUkinaon  v.  Leland,  2  Peten,  627 ;  Lang- 
don  v.  Strong,  2  Vermont,  231 ;  Walaon  e.  Mercer.  8  Feten,  88;  3  Siory'i  Comm.  on 
tbaCoaetltution,S67. 

{r)  B^rarpectiiit  laws,  as  osed  hi  the  constitnUons  of  Tennessee,  North  Carolina, 
and  Maryland,  mean  tawa  impairing  the  obUgatlou  of  contracts.  Peck  (Tenn.),  17. 
The  Supreme  Court  of  the  United  Sutes,  In  Satterlee  v.  Hatthewann,  S  Peten,  41^ 
and  in  Wataon  v.  Mercer,  8  id.  110,  declared  that  the  Constitution  of  the  United 
States  did  not  prohibit  the  states  from  pasung  retroapcctire  laws,  devesting  antece- 
dent veeted  rights  of  [o^perty,  provided  sQch  laws  did  not  impair  the  obligation  of 
coQtracte,  or  partake  of  the  character  of  tx  pott  Jaeto  laws.  The  same  doctrine  waa 
declared  by  the  Chief  Justice  of  the  United  States,  In  Charles  Hirer  Bridge  o.  War- 
ren Bridge,  11  Peten,  5S0,  MO.  But  though  the  Conttltntion  of  the  Unii«d  Sutti 
doe*  not  reach  such  slate  laws,  they  remain,  nerertheleM,  to  be  In  most  cases  strongly 
condemned,  as  being  contrary  to  right  and  justice. 

It  seems  to  be  settled,  as  the  sense  of  the  conrta  of  Justice  In  this  eoanttr.  that 

the  legislature  cannot  pass  anyt&damteiylaw.or  act  declaratory  of  what  the  law  waa 

before  its  passage,  so  as  to  give  It  any  binding  weight  with  the  courts.    It  is  only 

evidence  of  tbe  sense  of  tbe  te^lature  as  to  tbe  ptefalsttng  law.    (8««  Oie  caae  tH 
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The  EnglUh  role  fonnerly  waa,  that  if  no  period  was  fixed  b^ 
the  stfttute  itself,  it  took  efiect  by  relation,  from  the  first  Aay  of 
the  session  in  wbioh  the  not  was  passed,  aod  which  might  be  some 
weeks,  if  not  monthsi  before  the  act  received  the  royal  sanction, 
or  even  before  it  had  been  iotrodnoed  into  Parliament.  (_d)  This 
was  an  extraordinary  instance  of  the  doctrine  of  relation,  working 
gross  injustice  and  abaurdity ;  and  yet  we  find  the  rule  declared 
and  uniformly  adhered  to,  &om  the  time  of  Henry  VI.  (e)  All 
the  judges  agreed.  In  the  case  of  Partridge  v.  Strange,  in  the  6th 
Edward  VI.,  (f)  that  the  statute  was  to  be  acooonted  in  law  a 
perfect  act  from  the  first  day  of  the  session ;  and  all  per- 
sons *  were  to  be  punished  for  an  offence  done  against  it  *  457 
after  the  first  day  of  the  session,  unless  a  certain  time  was 
appointed  when  the  aot  should  take  effect.  In  tbe  case  of  The 
King  V.  Thuriton,  (a)  this  doctrine  of  carrying  a  statute  back  by 
relation  to  tbe  first  day  c£  the  session  was  admitted  in  the  K.  B. ; 
though  the  consequence  of  it  was  to  render  an  aot  murder  which 
would  not  have  been  so  without  such  relation.  The  case  of  The 
Attwneif' General  v.  Pouter  (&)  is  another  strong  instance  of  the 
application  of  this  rigorous  aod  unjust  rule  of  the  common  law, 
even  at  so  lato  and  enlightened  a  period  of  the  law  as  the  year 
1772,  Aq  act  for  laying  a  duty  on  the  exportation  of  rice  there- 
after to  be  exported,  received  the  royal  assent  on  the  29th  of  June, 
1767,  and  on  the  10th  of  June  of  that  year  the  defendants  had 
exported  rice.    After  the  act  passed,  a  duty  of  one  hundred  and 

ttw  tkcti  alluded  to,  pMt,  U.  S8,  94.)  Tbe  power*  of  gOTcrDtMDt  In  thi*  conntrr  ue 
dtltritinted  in  departmeDt*,  and  each  department  i»  coofliwd  within  Iti  conititulional 
limlti.  Tbe  power  that  maket  i«  not  the  power  to  conitnie  tbe  Uw.  That  Utter 
tnut  belong!  to  the  jndlclal  department  exclnafTelj.  Kent,  Ch.  J.,  In  Jackion  v. 
Pbelpt,  3  CahiM,  00 ;  Ogi»a  e.  BlacUedge,  3  Cnuich.  2T2;  Jone*  >.  Wootten,  1  Harr. 
(Del.)  7T ;  Fl«ld  w.  The  Feople,  3  Scua.  (lU.)  7D;  Cotton  b.  Brien,  6  Rob.  (La.)  11& 
Wben  Lord  Bacon  corapoted  bb  admirable  apborianu,  De  Fontibna  Jnrii,  he  auumed 
the  propoiltioa  that  declaratory  Btatutes  comiounicated  an  Interpretation  that  wai 
ai  ^eaclotu  ai  if  it  had  been  contemporary  with  the  pawaKS  of  tbe  itatnte.  Bnt  in 
bit  age,  the  partition  of  power  among  department*  wai  aot  accnrateij  undcrttood,  or 
inecltelj  defined,  or  conitltutionallj  limited;  and  he  held,  not witbi landing,  that 
UMf  OQKht  not  to  be  paaaed,  except  in  caiea  in  which  a  retroipective  operation  to  « 
•tatute  would  be  Jnit,  —  legea  decjaratoiiai  ne  ordlnato  n)it  Id  cailbiu  nU  legei  oua 
joitlcia  retroipfcere  poednt.    Bacon'a  Worki,  tIL  4G0,  Apborlttn  51. 

(<f)  4  Init.  2G. 

(«)  SS  Htn.  VI 16;  Bro.  EzpofUian  del  Temu,  S3. 

{/)  1  Plow.  TO 

(a)  1  Ler.  91.  (»]  6  Big-  F.  C.  6ea 
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fifteen  pounds  was  demanded  upon  the  prior  expottation,  and  it 
was  adjudged,  in  the  Irish  Court  of  Exchequer,  to  be  payable. 
The  cause  was  carried  by  appeal  to  the  British  House  of  Lords, 
on  the  ground  of  the  palpable  injustice  of  pimishing  the  party  for 
an  act  innocent  and  lawful  when  it  is  done ;  but  the  decree  was 
affirmed,  upon  the  opinion  of  the  twelve  judges,  that  the  statute, 
by  legal  relation,  eommenced  from  the  first  day  of  the  session. 
The  K.  B.,  also,  in  Latleaa  v,  Solme%,  (jo)  considered  the  rule  to 
be  too  well  settled  to  be  shaken,  sod  that  the  court  could  not 
take  notice  of  the  grea^  hardship  of  the  ease.  The  voice  of 
reason  at  last  prevailed ;  and  by  the  statute  of  88  Geo.  III.  c  13, 
it  was  declared  that  statutes  are  to  have  effect  only  from  the 
time  they  receive  the  royal  assent;  and  the  former  rule  was 
abolished,  to  use  the  words  of  the  statute,  by  reason  of  "its  great 
and  manifest  injustice."  y' 

There  is  a  good  deal  of  hardship  in  the  rule  as  it  noi^  stands, 
both  here  and  in  England ;  for  a  statute  is  to  operate  from 
*458  the  veiy  day  it  passes,  if  the  law  itself  does  not  *  establish 
the  time.  It  is  impossible  in  any  state,  and  particularly 
in  such  a  wide-epread  dominion  as  that  of  the  United  States,  to 
have  notice  of  the  eziBteuce  of  the  law,  until  some  time  after  it 
has  passed.  It  would  be  no  more  than  reasonable  and  just,  that 
the  statute  should  not  be  deemed  to  operate  upon  the  persons  and 
property  of  individuals,  or  impose  pains  and  penalties  for  acta  done 
in  contravention  of  it,  until  the  law  was  duly  promu^ted.  The 
rule,  however,  is  deemed  to  be  fixed  beyond  the  power  of  judicial 
control,  and  no  time  is  allowed  for  the  publication  of  the  law 
before  it  opemtes,  when  the  statute  itself  gives  no  time.  Thus, 
in  the  case  of  The  Brig  Ann,  (a)  the  vessel  was  libelled  and  con- 
demned for  sailing  from  Newburyport,  in  Massachusetts,  on  the 
12th  of  January,  1808,  contrary  to  the  act  of  Congress  of  the  9th 
of  January,  1808,  though  it  was  admitted  the  act  was  not  known 
in  Newburyport  on  the  day  the  br^  sailed.  The  court  admitted 
that  the  objection  to  the  forfeiture  of  the  brig  was  founded  on  the 
principles  of  good  sense  and  natural  equity ;  and  tiiat  unless  such 
time  be  allowed  as  woidd  enable  the  party,  with  reasonable  dJli- 
(c)  4  T.  B.  eeO.  (a)  1  0)01.  02. 

ji>  TomllnKin  r.  Bullock,  4   Q.  B.  D.  aeftled,  la  Lape^re  ■.  United  Sutea,  IT 

SaO.    A  procUmatlaD  bj  tbe  Preudent  WaU.  191.    See  tiao  United  StalM  c.  Nor- 

wMbdd  to  go  Into  effect  wboicigiMd  and  too,  97  U.  S.  164. 
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gence,  to  aacertain  the  erutence  of  the  law,  an  innoceDt  man 
might  be  punished  in  hia  person  and  property  for  an  act  which 
was  innocent,  for  anght  he  knew,  or  could  by  posubility  have 
biowD,  when  be  did  it.  (i) 

The  Code  Napoleon  (c)  adopted  the  trne  rule  on  this  subject 
It  declared  that  laws  were  binding  ftvm  the  moment  their  prom- 
ulgation could  be  known,  and  that  the  promulgation  should  be 
considered  as  known  in  the  department  of  the  imperial  residence 
one  day  after  that  promulgation,  and  in  each  of  the  other 
departments  of  the  French  empire  *  after  the  expiration  of  *  469 
the  same  space  of  time,  augmented  by  as  many  days  as 
there  were  distances  of  twenty  le^pies  between  the  seat  of  gov- 
ernment and  the  place.  The  New  York  Revised  Statutes  (a) 
have  also  declared  the  very  eqaitable  rule  that  every  law,  unless 
a  different  time  be  prescribed  therein,  takes  effect  throughout  the 
state  on,  and  not  before,  the  20tb  day  after  the  day  of  its  final 
passage.  (() 

If  the  statute  be  constitution&l  in  its  character,  and  has  duly 
gone  into  operation,  Uie  next  inquiry  ia  respecting  its  meaning  ; 
and  this  leads  us  to  a  consideration  of  the  established  rules 
d  construction,  by  which  its  sense  and  operation  are  to  be 
understood. 

4.  Acta,  Pnblle  and  Pifvuta.  —  There  is  a  material  distinction 
between  public  and  private  statutes,  and  the  books  abound  with 
cases  explaining  this  distinction  in  its  application  to  particular 
statutes.  It  is  sometimes  difficult  to  draw  the  line  between  a 
public  and  private  act,  for  statutes  frequently  relate  to  matters 
and  things  that  are  partly  public  and  partly  private.  The  most 
comprehensive,  if  not  the  most  precise,  definition  in  the  English 
books  is,  that  public  acts  relate  to  the  kingdom  at  latge,  and  pri- 
vate acts  concern  the  particular  interest  or  benefit  of  certain  indi- 
viduals or  of  particular  classes  of  men.  (<;}     Generally  speaking, 

(&)  Judge  IjTlDgiloii,  [a  I8I0,  held  that  the  emha^o  law  of  Deoember,  1807,  did 
not  opeimta  upon  a  vettel  which  Mlled  from  Georgia  on  the  I6tfa  JaDuarj,  ISIH^ 
befbre  notice  i^  the  act  had  anived.    1  Paine,  S3. 

(e)  Art  1.  (a)  Tol.  L  167,  mc.  12. 

(6)  By  the  Berlied  StatnUa  of  MaaiachtuetU,  In  ISSe,  It  ]»  the  thirtieth  day  after, 
and  b/  the  conitltndon  of  HiatlMlppl,  a«  declared  in  1BS8,  it  is  listy  dayi  thereafter. 
[See  Biibop  on  Written  Lawt  for  dndlar  proTUona  in  oAer  ■talM.) 

(e)  DvaiTli  m  Statntei  (Sd  ed.«OI);  OUbertonEr.  89.  [See  Holland  on  flie 
Fonn  <d  the  Law,  IJoBdim,  Bntterwortha,  ISTI^  poMJM,  cap.  p.  16>.] 
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statntes  sre  public ;  and  a  private  statute  maj  rather  be  coiuid> 
ered  an  exception  to  a  general  rule.  It  operates  upon  a  parttou- 
lar  thing  or  private  persoss.  It  is  said  not  to  bind  or  include 
strangers  in  interest  to  its  provisiona,  and  they  are  not  bound  to 
take  notice  of  a  private  act,  even  thongh  there  be  no  general 
saving  dauae  of  the  rights  of  third  persons.  This  is  a  safe  and 
jost  rale  of  oonstruction ;  and  it  was  adopted  by  the  English 
courts  in  very  early  times,  and  does  great  credit  to  their  liberality 
and  spirit  of  justice.  (<f)  t/^  It  la  siipported  by  the  opinion  of  Sir 
Matthew  Hale,  in  Luey  t-  Levington,  (e)  where  be  lays  down  the 
mle  to  be,  that  though  every  man  be  so  &r  a  party  to  a  private 

act  of  Parliament  as  not  to  gainsay  it,  yet  he  ia  not  so  fax 
*460    a  party  as  to  give  up  his  interest.  To  take  the  *  case  stated 

by  Sir  Matthew  Hale,  suppose  a  statute  recites  that  wAtreat 
there  wa»  a  oontrovertlf  concerning/  land  between  A  and  B,  and  enaett 
that  A  shall  ejyoy  it,  this  would  not  bind  the  interest  of  third  per- 
sona in  that  land,  because  they  are  not  strictly  parties  to  the  act, 
but  Btrangers,  and  it  would  be  manifest  injustice  that  the  statute 
should  affect  Uiem.  This  rule,  as  to  the  limitation  of  the  operar 
tioD  of  private  statutes,  was  adopted  by  the  Supreme  Court  of 
Kew  York,  and  afterwards  by  the  Court  of  Errors,  in  JacAton  v. 
Gatlin.(_a')^    It  ia  likewise  a  general  rule,  in  the  interpretation 

((f)  87  Ben.  VI.  IS;  Bro.  FarUuiMnt,pL  2T;  Botwell'*  CMe,S6  k  SSEfl»,dted 
tD  BuriDgton'B  Cue,  8  Co.  188,  &. 

(<)  1  Vent  ITS.  (a)  S  Johiu.28>;  6  John*.  G2D,  b.  o. 

1  McSlnnon   s.  BUu,  21  N.  T.  206 ;  Co.  v.  W&nehope,  8  CL  ft  Flo.  710,  734. 

E*A   of   Bhrenabmj  v.  Scott,  6  C.  B.  It  i«  noticeable  that  In  vAra  nm  cuet  the 

K.  I.  1, 167-    But  if  a  private  act  in  poi-  Eiigliih  conrta  are  fometiinea  carefnl  to 

Itire  aod  expren  t«nni  propotM  to  affect  *tate  that  the  act  of  lacorjMnlJoD  in 

and  doM  affect  the  rigbta  of  parttet  not  queatlon  Ii  a  pnblic  act,  of  which  all  an 

before  the  legialature,  a  court  of  law  ia  bound  to  take  notice.    Haat  Anglian  Bj. 

bound  to  give  effect  to  the  proTiuon.  Co.  n.  Eaitem  Conntiei  Ry.  Co.,  11 C.  B. 

0  C.  B.  H.  a.  1G7-160 ;  Edinburgh  Railway  770,  Bll. 

yi  Local  and   Special  Lam— At  to  Mnu,  40N.J.  L.  12S;  Satleriro- Camden 

when  court!  wlU  take  notice  of,  tee  AltMi  Common  Pleai^  41  N.J.  L.406;  Wheeler 

B.  Stephen,  1  App.  Caa.  460 ;  Perry  e.  New  ■>.  PhiUdelphia,  77  Pa.  St  S3S  j  Eerrlgta 

Orleant,  &c.  R.  R.  Co.,  56  AU.  4IS.   Local  v.  Force,  66  N.  T.  3S1. 
and  ipedal  legialation  i^  forbidden  b;  In  Oardner  v.  Newark,  40  N.  J.  L.  207. 

coutitational  proviiion  in  man;  itatea.  it  it  laid  that  tbo  tendentr  ha*  been  to 

Van  Riper  n.  Panoni,  40  N.  J.  L.  1 ;  Peo-  enlarge  the  dau  of  public  acti,  and  to 

pie  D.  Harper,  91  111  367 ;  caiet  iiffra.   For  make  It  apply  to  all  aot«  whiiA  in  any 

further  diicuaiion  ai  to  what  conttltntea  waj  affect  the  public  at  large.    So,  VS- 

•pecial  legitlation,  tee  Van  Bipw  V.  Pu>-  lage  of  WinootU  p.  Qokej,  48  Vt,  282. 
[&44J 
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of  BtatQtea  limitiDg  rights  aod  interestB,  not  to  construe  them  to 
embrace  the  sovere^n  power  or  govenxment,  unless  the  same  be 
expressly  named  therein,  or  intended  by  neoessarj  impUoatioa.  (&) 
There  is  another  material  diadnctioa  in  respect  to  public  and  pri- 

(ft)  1  Btackat  Comm.  261 ;  Comjng'*  Dig.  tit  Ptullament,  R.  8 ;  The  Siog  v. 
AUen,  16  Emn,  SSS;  The  King  r.  InhabitanU  of  Cambnluid,  6  T.  R.  IM ;  Storf, 
J,  3  Mmca,  814 ;  Commoiiwaath  v.  Baldwin,  1  WMm,  U  ;  The  FMple  i>.  RouU«r, 
4  Cowoi,  143;  Jlaitrd  Sum  v.  Hewei,  U.  S.  D.  C.  for  PemuylTmoia,  Febmarj, 
1840,  [Cnbbe.  307.]  In  cuee  of  gnuiti  hy  the  king,  In  vinae  at  hli  pren^live,  the 
old  rule  WM  )sld  to  be,  that  nothing  pused  irlthout  clear  and  detennbiHte  worda, 
and  the  grant  waa  comtnied  nott  atrongly  Bgrninat  the  gnuttes,  tbongh  the  rale  iraa 
Mberwiae  m  to  prtTate  gianta.  Stanbope'i  Caae,  Hob.  243;  TBrner  ft  Atk/na  B., 
Hard.  80fi ;  Bro.  Abr.  Patent,  pi.  62 ;  2  Blnckit,  Comm.  317.  Bat  the  rule  wai  and 
It  to  be  taken  with  much  qoaliScalion,  and  applied  to  doublf  ul  ca<ef ,  where  a  choice 
ta  fairt7  open  wtthont  tay  Tiolatioo  of  the  apparent  objecta  of  the  grant  Thia  waa 
tha  doctrine  In  Sir  John  Moljn'i  Caie  (6  Co.  6),  where  tt  waa  held  that  the  king'a 
grant  ihoold  be  taken  beneficiall]'  for  the  honor  of  the  king  and  the  relief  of  the 
•object ;  and  Iiord  Coke  obaerred  in  that  cate  on  the  grarlt}'  or  wiadom  of  the 
andent  aaget  of  the  law.  who  conitrned  the  king's  granti  beneQdall^,  ao  at  not  to 
■Bake  any  atiict  or  literal  cooftroction  In  lubrerilon  of  aneb  giants.  He  alao  obaerred, 
inhucomnMntar7<w  tbe  itatnte  of  fw  warranto  {18  Ed.  I.,  2  loat  496, 407),  that  the 
Uog*!  patenta,  not  only  of  llbertiei,  but  of  landi,  tenementi,  and  other  thinga,  should 
have  no  strict  or  narrow  interpretation  for  the  orerthrowing  of  tliem ;  but  ■  liberal 
and  f BToraUe  constractlon  for  the  making  of  them  ar^lahle  In  law,  nnjiia  ad  fitni- 
ladiium,  for  the  honor  of  the  king.  And  it  was  alwsjs  conceded  in  the  caaea,  that  if 
the  grant  was  declared  to  be  made  tx  etrta  tamtia  ti  moTt  molH,  they  were  to  be  con- 
ttroed  beneBdallj'  for  the  grantee,  according  to  the  Intent  expreMed  in  the  grant, 
and  according  to  the  common  nnderstanding  and  proper  signification  of  the  words. 
Alton  Wood's  Case,  1  Co.  40,  b.  In  the  case  of  Sutton's  Hospital  (10  Co.  27),  the 
doctrine  was,  that  a  grant  for  a  charitable  purpose  1*  taken  most  farorably  for  the 
object,  and  that  the  usual  Incidents  to  *  corporation  are  held  to  be  tacitly  annexed 
to  the  charter. 

And  if  the  royal  grant  was  not  in  a  case  of  mere  bounty  or  donation,  but  one 
fonnded  open  a  valuable  consideration,  the  item  rule  never  applies,  and  the  grant 
is  expounded  as  a  private  grant,  favorable  for  the  grantee,  or  rather  according  to  ila 
fair  meaning,  for  the  giant  la  a  contract.  See  a  clear  and  fnll  view  of  the  andent 
law  on  the  conatniction  of  royal  grants,  by  Mr.  Justice  Story,  in  hli  opinion  in 
Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  589-598.     See  also  infra,  ii.  666. 

In  addition  to  the  restrictions  which  the  common  law  has  imposed  upon  the  opera- 
tion of  private  statutes,  they  are  usually  laid  under  special  checks  by  legislative 
rales,  or  by  law,  as  to  the  notice  requirite  before  a  private  bill  can  be  introduced. 
Bee  the  notice  requisite  on  tlie  application  to  the  legislature  of  New  York  for  private 
purposes.  N.  T.  R  8.  8d  ed.  I.  p.  161.  The  constitution  of  New  York  (art.  7,  sec  9) 
requires  the  assent  of  two  thirds  of  the  members  elected  to  each  house,  to  every  bill 
appropria^g  public  moneys  or  property  for  private  purposes.  So  the  legislature  ot 
Korth  Carolina  is  prohibited  by  their  constitution,  as  amended  in  1836,  from  passing 
any  private  law,  without  thirty  days'  previous  notice  of  application  for  the  law.  The 
caution,  checks,  and  course  of  proceedings,  in  the  English  Parliament,  on  pauing 
private  bills,  are  detailed  at  large,  and  with  great  precision  and  accuracy,  in  Hay's 
Treatise  upon  the  1*»  and  Proceedhigs  of  Parliament,  883-460. 

VOL.1.  — 86  [545] 
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Tate  Btatates.  The  coortB  of  jostico  are  bound,  ex  o^mo,  to  take 
notice  of  public  acts  nithout  their  being  pleaded,  for  they  aze 
part  of  the  goDeral  law  of  the  land,  which  all  persons,  and  par- 
ticularly the  judges,  are  presumed  to  know.  Public  oots  cannot 
he  put  in  iasue  by  plea.  SiU  tiel  record  cannot  he  pleaded  to  a 
public  statute ;  the  judges  are  to  determine  the  existence  of  t^m 
from  their  own  knowlec^e.  (e)  But  tiiey  are  not  bonnd  to  take 
motice  of  private  acts,  unless  they  he  specialty  pleaded,  and  shown 
in  proof,  by  the  party  claiming  the  effect  of  them.  In  England 
the  existence  even  of  a  private  statute  cannot  be  put  in  issue  to 
be  tried  by  a  jury  on  the  plea  of  nul  tiel  reeord,  though  this  may 
be  done  in  New  York  under  the  Kevised  Statates,  (d) 

5.  Ral«B  for  tb»  Xntorpratatloa  of  BUtotM.  —  The  title  of  the  aot 
and  the  preamble  to  the  act  are,  strictly  speaking,  no  parts  of 
it.  (e)  They  may  serve  to  show  the  general  scope  and  purport 
of  the  act,  and  the  inducements  which  led  to  its  enactment.  They 
may,  at  times,  aid  in  the  construction  of  it ;  (/}  but  generally 
they  are  loosely  and  carelessly  inserted,  and  are  not  safe  exposi- 
tors of  the  law.  The  title  frequently  alludes  to  the  subject-mat- 
ter of  the  act  only  in  general  or  sweeping  terms,  or  it  alludes  only 
to  a  part  of  the  multifarious  matter  of  which  the  statute  is  com- 
posed. The  constitution  of  New  Jersey,  in  1844,  has  added  a 
new  and  salutary  check  to  multitudinous  matter,  by  declaring  (jg) 
:tbat  every  law  shall  embrace  but  one  object,  and  that  shall  be 
■expressed  in  the  title.  So  also  in  New  York,  by  the  revised  coa- 
;Btitution  of  1846,  art.  3,  sec.  16,  no  private  or  local  bill  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title.'    The  title,  as  it  was  observed  in  United  Statea  t. 

(e)  The  Frloce'*  Cue,  8  Co.  23,  a. 

[d)  Dwarrie  on  Slatntei,  S20;  Trotter  v.  Milk,  6  Wend.  612. 

(e)  The  King  r.  WiUiwu.  1  VT.  Bl.  96 ;  MUU  v.  WiltiM,  6  Mod.  62. 

(/)  Sation'i  Hospital,  10  Ck>.  23,  24,  b  i  Bonlton  t>.  Boll,  3  E.  Bl.  463,  600. 

{g)  Art.  4,  see.  7. 

^  The    congtltntiani   of  111U17  other  Lim.  c  4,  p.  82;  c%  p.  ICO;  potf, 406, 

Btatei  contain  a  aiaiilar  proyirion,  which,  n.  1.    Aod  It  to  aecordiogly  laid  down 

although  treated  as  0DI7  directory  In  Cal-  that  when  the  title  emhracea  more  than 

ifomla  and  Ohio,  Washington  v.  VLumy,  one  object  the  whole  act  will  be  raid,  ib. 

4  Cal.  888;  Fim  v.  Nicholson,  6  Ohio.  148;  and  when  the  act  contaiDed  matten 

n.  a.  176 ;  Ohio  d.  Covington,  20  Ohio  St  not  connected  with  the  object  named  in 

102,  ia  uiA  to  h»Te  been  generallr  con-  the  title.  It  has  been  held  to  be  iiiid  as  to 

■idered  m  mandatorr,    Coole/,  Gout,  them,  B^'encn  v.  XJHej,  IS  Mich.  20Oi 
[646] 
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JbAer,(A)  when  taken  in  connection  with  other  parts, 
may  *  assist  in  remoTing  amb^itiea  where  the  intent  is  *  461 
not  pliun ;  for  when  the  mind  lalMira  to  discoTer  the  inten- 
tion of  the  legislature,  it  seizes  everytbing,  even  the  title,  from 
which  aid  can  be  derived.  So  the  preamble  may  be  resorted  to 
in  Older  to  ascertain  the  inducements  to  the  making  of  the  stat- 
ute ;  but  when  the  words  of  the  enacting  clause  are  clear  and 
positive,  recourse  must  not  be  had  to  the  preamble.  Notwith- 
standing that  Lord  Coke  (a)  considers  the  preamble  as  a  key  to 
open  the  understanding  of  the  statute,  Mr.  Barrington,  in  his 
Observations  on  the  St-atutes,  (i)  has  shown,  by  many  instances, 
that  a  statute  &equentiy  recites  that  wbtoh  is  not  the  real  ooca- 
sioD  of  the  law,  or  states  that  doubts  existed  as  to  the  law,  when 
in  fact  none  had  existed.  The  true  rule  is,  as  was  declared  by 
Mr.  J.  Buller  and  Mr.  J.  Grose,  in  Cre^p^y  v.  WtUenoom,  (e) 
that  the  preamble  may  be  resorted  to  io  resteunt  of  the  generality 
of  the  enaoting  clause,  when  it  would  be  inconvenient  if  not 
restrained,  or  it  may  be  resorted  to  io  explanation  of  the  enact- 
ing clause,  if  it  be  doubtful.    This  is  the  whole  extent  of  the 

[h]  2  CTMKh,  386.  (a)  Co.  IM.  79,  a. 

(5)  P.  BOO.  (e)  4  T,  B.  788. 

HeirbertCT  o.  Price,  11  Lid.  IW ;  Skrut-  Eagle,  8  Wall.  IS,  24,  look*  the  other  wa;. 

D4h  V.  OeoTgiB,  4  Ga.  SS.  zi  [H&dden  b.  The  Collector  ii  approved  io 

The  title  of  BD  act  of  Congreu  hat  United  States  a.  Uiiioa  Pftc.  B.  B.  Co., 

beentaldtobeof  rapedallj'tltllewcight,  91  U.S.  T2,  B2.]     See  Lfttle  d.  Walton, 

Diringtothenotorioasctutomof  liuerting  SSMaine,  214;  Commonwealth  v.  SiileT, 

proTiaiontwtiich  have  nothing  to  do  with  5S   Penn.   8171;    Ogden  v.   Strong,   8 

the  lubject-matter  of  the  act  u  it  appear*  Paine,  684;  Kidder  i>.  StewarUtown,  48 

in  the  title.    Hadden  b.  The  CoUector,  5  N.  H.  290,  292. 
Wall.  107.    But  the  reaaoning  of  The 


x*  The  whole  act  wai  held  Toid  in  San  Antonio  e.  Hehaff^,  M  D.  a  812 ; 

State  0.  McCann,  4  Lea,  1,  becante  more  Albrecht  n.  State,  S  Tex.  App.  216 ;  I><»^ 

was  embraced  in  the  act  than  wai  referred  ■ey'i  App.,  72  Fenn.  St.  192;   Bader  b- 

tointbetltU,    Bat  the  better  Tiew  would  Township  of  Union,  89  N.  J.  L.  GOg. 
•eem  to  be  that  U  the  part  snffidently         In  coMbving  a  itatnte,  tlie  title  mB7 

referred  to  can  be  eepanted,  it  ilionld  l«  be  reaorted  to  at  leaat  to  remove  ambig- 

held  valid.    Van  TUper  b.  North  Plain-  nitiei   in  the  act.    Coombra  p.  Joaticei 

field,  43  N.J.  I..S49;  In  the  matter  of  of  Berke,  9  Q.B.D.  17,32,  88;   In  the 

Met.  Qaa  Ugbt  Co.,  86  N.  T.  020 ;  Jonee  matter.  Ac.  VUlage  of  Middletown,  82 

R  TbompBOa'i  Exr.,  12  Boih,  894.    See  N.  T.  196 ;  In  the  UBtter  of  Bofton,  Ac 

generallr,   Montclair  e.  BamtdeU,  107  Co.,  61  CaL  624. 
U.S.14T;  CDit]'«.Bnn>ge,10eU.8,447; 
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influence  of  the  title  and  preamble  in  the  constniction  of  the 
statute.  The  true  meaning  of  the  etatate  is  generally  and  prop- 
erly to  be  sought  &om  the  body  of  the  act  itself.  But  such  is  the 
imperfection  of  human  langu^e,  and  the  want  of  technical  skill 
in  the  makers  of  the  law,  that  statutes  oftea  give  occasion  to  the 
most  perplexing  and  diBtressing  doubts  and  diBcuauons,  arising 
from  the  ambiguity  that  attends  them.  It  requires  great  expe- 
rience, as  well  as  the  command  of  a  perspicaoua  diction,  to  frame 
a  law  in  such  clear  and  precise  terms  as  to  secure  it  from  am- 
biguous expressions,  and  fzom  all  doubt  and  critioism  upon  its 
meaning. 

It  is  an  established  rule  in  the  exposition  of  statutes,  that  the 
intention  of  the  lawgiver  is  to  be  deduced  from  a  view  of 
*  462  the  whole  and  of  every  part  of  a  statute,  taken  and  *  com- 
pared k^ether.  (a)  The  real  intention,  when  accurately  as- 
certained, will  always  prevail  over  the  literal  sense  of  terms.  (&)  y^ 
When  the  expression  in  a  statute  is  special  or  particular,  but  the 
reason  is  general,  the  expression  should  be  deemed  general,  (e) 
Scire  Ugett  non  hoe  eH  verba  earum  tenere  ted  vim  ae  poteataUm, 
and  the  reason  and  intention  of  the  lawgiver  will  control  the 
strict  letter  of  the  law,  when  the  latter  would  lead  to  palpable 
injustice,  oontaadiction,  and  absurdity.    This  was  the  doctrine  of 

(d)  Co.  Litt.  381,  A ;  Mknhall,  C.  3^  12  WbMton,  332 ;  Muon  n.  Finch,  2  Soul 
324. 

(b)  Thompion,  C.  J.,  in  The  f  Mple  t>.  Utlu  bi.  Co.,  IBJohiu.  380;  Wbitner  c. 
Whitnej,  14  Mu*.  92. 

(e)  10  Co.  101,  b. 

y<  It  ii  well  lettlcd  that  a  more  literal  try  seemt  to  go  almo«t  to  Ifah  extent, 

meaning  of  vorde  in  a  atatnte  will  jleld  Oatei  d.  National  Bank,  100  U.  8.  239; 

to   ■  ieaa   literal,  wliere  tuiih  meanioK  ii  Feny  County  r.  JfSenon  Conntj,  94  ItL 

thown  by  Che  act  itself,  riewed  with  the  214.    Bnt  that  when  the  meaning  of  the 

aid  of  tlie  ontdde  lielpa  which  are  al-  wordi  ii  clear  It  i*  conclulTe,  tee  Water 

lowed  to  the  conrt,  to  hare  been  the  leg-  Commiuioneni  v.  BrewMer,  42  N.  J.  L. 

Ulatiie  iDtenk    Caledonian   By.   Co.  e.  126;   Bentley  n.  Bciaid  of  Health,  4  Ch. 

Korlli  BriUih  Ry.  Co..  6  App.  Caa.  114,  D.  688. 

per  horA  Selbome.    Bnt  it  wonld  teem         Statutes  ibotdd  be  conitrned,  where 

clear  that  no  evidence  ehould  be  allowed  the  word*  permit,  eo  as  to  wotfc  benefl- 

to   ihow  a  meaning  which    the  word*  d^ly  rather  than  inJnrioDtly ;  t.^.,  w  at 

themeelTca    are   incapable  of   bearing;  not  ta  talce  away  retted  right*.    Hetro- 

i.e.,  to  show  that  the  legislature  intended  politan  Asylum  Diet  v.  Hill,  6  App.  Caa. 

to  enact  eomethliig  else  than  what  they  19G,  208;  Dl^oD  e.  Caledonian,  &C  Cora- 

bave  expretted  la  the  law.    Yet  the  laa-  panies,  6  id.  890,  83T. 
guage  of  tome  of  the  conrtt  of  thit  coon- 
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ModestiauB,  Sctevola,  Paulus,  and  UlpiaaoB,  the  most  illuatrious 
commentators  on  tbe  Roman  law.((2)  Wheo  the  words  are  not 
explicit,  the  intention  is  to  be  eollected  from  the  context,  from 
the  occasion  and  necessity  of  the  law,  bom  the  mischief  felt,  and 
the  objects  and  the  remedy  in  view ;  and  the  inteotioa  is  to  be 
taken  or  presumed,  according  to  what  is  consonant  to  reason  and 
good  discretion,  (e)  These  rules,  by  which  the  sages  of  the  law, 
according  to  Plowden,  (/)  have  ever  been  guided  in  seeking  for 
the  intention  of  £he  legislature,  are  maxims  of  sound  interpreta- 
tion, which  have  been  accumulated  by  the  experience,  and  rati- 
fied  by  the  approbation  of  ages. 

The  words  of  a  statute,  if  of  common  use,  are  to  be  taken  in 
their  natural,  plain,  obvious,  and  ordinary  signification  and  im- 
V°^  i  (s)  iuid  if  technical  words  are  used,  they  are  to  be  taken 
io  a  technical  sense,  unless  it  clearly  appears  from  the  context, 
or  other  parts  of  the  instrument,  that  the  words  were  intended 
to  be  applied  differently  from  their  ordinary  or  their  legal  accep- 
tation, (i)  The  current  of  authority  at  tlie  present  day,  said  Mr. 
Justice  Bionson,  (t)  is  in  favor  of  reading  statutes  according  to 
the  natural  and  most  obvious  import  of  the  language,  without 
resorting  to  subtle  and  forced  constructions,  for  the  purpose  of 
either  limiting  or  extending  their  operation.  A  saving  clause  in 
a  statute  is  to  be  rejected,  when  it  is  directly  repugnant  to  the 
purview  or  body  of  the  act,  and  could  not  stand  without  render- 
ing the  act  inconsistent  and  destructive  of  itself,  (j)  Lord 
Coke,  in  Alton  Wood's  Caie,  (le)  gives  a  particular  illustration  of 

(d)  I>ig.l.S.lTi  ib.llb.2T.  I.1&2.  HaledicU Inlerpretatio qua corrodit  TiKera 
textL    Lord  Coke. 

(<)  10  Co.  57,  b ;  8  Co.  7 ;  Plow4 10,  67, 860,  883 ;  Eyre,  C.  J.,  in  Boolton  u.  Bull, 
2  B.  Bl.  490;  BfuduUI,  C.  J.,  9  Wbeaton,  189. 

(/)  Plowd  206. 

{g)  Stoiy,  J.,  1  WbMton,  S26 ;  Lord  TenteTden,  2  B,  ft  Aid.  632. 

(A)  Certaint;?  to  a  ceru^n  inWnt  in  general  ii  ordltiartly  inffident  in  the  conitmo- 
ItiMi  of  (Utnte*.  The  words  are  to  b«  Ukeo  in  the  lenie,  tay  tbe  Jadgei  In  Ter- 
moot,  that  would  ooDTe;  the  meaning  required,  to  all  men  of  ordlttary  discernment 
alike,  and  that  ma j  be  called  cCTfoin  witiiont  rccarrlng  to  possible  facta  which  do  not 
appear.    Falrlee  r.  Corinth,  9  Temont.  369. 

(i)  aO  Wendell,  661.  In  HaUan  v.  Hay,  18  Hen.  A  W.  611,  the  ordinai;  mle  of 
OMUtmctioD  was  declared  (o  be,  that  words  were  to  be  construed  according  to  their 
strict  and  primary  acceptation,  nnleas  from  the  context  of  the  Inatmment,  and  the 
intention  of  tbe  parties,  to  be  collected  from  It,  they  appear  to  be  used  In  a  different 
tense,  or  miless  In  their  strict  sense  they  are  incapable  of  being  carried  into  efieoL 

(j )  Plowd.  666;  8  Taunt.  18-18.  (i|  1  Co.  47,  a. 
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thitf  rule,  by  a  case  which  wonld  be  false  doctrine  with  lu,  but 
which  serves  to  show  the  force  of  tJie  rule.  Thus,  if  the  manor 
of  Dale  be  by  express  words  given  by  statute  to  the  king,  savii^ 
the  right  of  all  persons  interested  therein,  or  if  the  statute  vesta 
the  lands  of  A  in  the  king,  eanng  the  rights  of  A,  the 
*  463  interest  of  the  owner  is  not  *  saved,  inasmuch  as  the  sav- 
ing clause  is  repugnant  to  the  grant ;  and  if  it  were  allowed 
to  operate,  it  would  render  the  grant  void  and  nugatory.  But 
tiiere  is  a  distinction  in  some  of  the  books  between  a  saving 
clause  and  a  proviso  in  the  statute,  though  the  reason  of  the  dis- 
tinction is  not  very  apparent.  It  was  held  by  all  the  barons  of 
the  Exchequer,  in  the  case  of  The  Attorney  Qetural  v.  The  Gov- 
ernor and  Company  of  Cheltea  Waterworka,  (a)  that  where  the 
proviso  of  an  act  of  Parliament  was  directly  repugnant  to  the 
purview  of  it,  the  proviso  should  stand,  and  be  held  a  repeal  of 
the  purview,  because  it  speaks  the  last  intention  of  the  lawgiver. 
It  was  compared  to  a  will,  in  which  the  latter  part,  if  inoonaia- 
tent  with  the  former,  supersedes  and  revokes  it  But  it  may  be 
remarked  upon  this  case  of  Fitzgihhon,  that  a  proviso  repugnant 
to  the  purview  of  the  statute  renders  it  equally  nugatory  and 
void  as  s  repugnant  saving  clause ;  and  it  is  difficult  to  see  why 
the  act  should  be  destroyed  by  the  one,  and  not  by  the  other,  or 
why  the  proviso  and  the  saving  clause,  when,  inconsistent  with  the 
body  of  the  act,  should  not  both  of  them  be  equally  rejected.  (() 
There  is  also  a  technical  distinction  between  a  proviso  and  an 
exception  in  a  statute.  If  there  be  an  exception  in  the  enacting 
clause  of  a  statute,  it  must  be  negatived  in  pleading ;  but  if  there 
be  a  separate  proviso,  that  need  not,  and  the  defendant  must 
show  it  by  way  of  defence,  (c) 

{a)  ViUg.  106 ;  4  0«o.  11 1  [Townteod  ».  Brown,  4  Z*br.  BO.] 
\h)  In  SbtIuki  InttlRitioD  «.  Uaklii,  23  Maine,  SOO,  U  vaa  held,  in  the  cue  whkfa 
led  to  ■  gre«t  and  able  dUcoHlon,  that  ataving  clause  In  a  itatnte,  n  tit/orm  of  a 
prom'io,  restricting  in  certain  caaet  die  operation  of  the  general  language  ot  the  enact- 
ing d&QM,  WM  not  void,  though  the  proiiM  be  repugnaot  to  the  general  language  of 
tfae  enacting  clanse.  The  trne  principle  nndonbtedlfli,  that  the  tonnd  interpretation 
and  meaning  of  the  itatule,  on  a  rlew  of  the  enacting  clanae,  saTing  dame,  and 
proTlao,  taken  and  eonitrued  together,  li  to  preTaiL  If  the  principal  object  ot  the 
act  can  be  accompUihed  and  stand,  onder  the  restriction  of  the  saving  clauw  or  pro 
Tiio,  the  same  is  not  to  be  held  void  for  repognancj. 

(e)  Spieres  V.  Parker,  1  T.  R.  141 ;  Abbott,  J.,  1  B.&  Aid.  09;  Thibanltv.GibwHi, 
12  Mees.  ft  W.  88 ;  lb.  T40.  The  office  of  a  proviso  is  eilh^r  to  except  something 
from  the  enacting  clame,  or  lo  qualify  or  reatiain  it*  generalilj,  or  to  exclude  some 
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Sevenl  acta  in  pari  meOtna,  and  relating  to  the  same  subject, 
are  to  be  taken  together,  and  compared,  in  the  oonsttuction  of 
them,  because  thej  are  considered  as  having  one  object  in  view, 
and  as  acting  upon  one  system.^  This  role  was  declared  in  the 
cases  of  Rex  v.  LoxdaU,  and  The  Earl  of  Ailethva-y  v,  PottMon  ;  (iT) 
and  the  rule  applies,  though  some  of  the  statutes  may  have 
expired,  or  are  not  referred  to  in  the  other  acts.  The  object  of 
the  rule  is  to  aaoertain  and  carry  into  effect  the  intention ; 
and  it  ia  to  be  inferred  *  that  a  code  of  statutes  relating  *464 
to  one  subject  was  governed  by  one  spirit  and  policy,  and 
was  intended  to  be  consistent  and  harmonious  in  its  several  parts 
and  provisions.  Upon  the  same  principle,  whenever  a  power  is 
given  by  a  statute,  everything  necessary  to  the  making  of  it 
efFeotual  or  requisite  to  attain  the  end  is  implied.  Quando  lex 
aliquid  oonoedit,  concedere  videtur  et  id,  per  qnod  devenitnr  ad 
iUud. 

Statutes  are  likewise  to  be  oonstrned  in  reference  to  the  prin- 
ciples of  the  common  law ; '  for  it  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  innovation  upon  the  oommoa 
law,  further  than  the  case  absolutely  required.  This  has  been  the 
langu^e  of  the  courts  in  every  ^e ;  and  when  we  consider  the 
constant,  vehement,  and  exalted  eulogy  whioh  the  ancient  sages 
bestowed  upon  the  common  law  as  the  perfection  of  reason,  and 
the  best  birthright  and  noblest  inheritance  of  the  subject,  we 
cannot  be  surprised  at  the  great  sanction  given  to  this  rule  of 
construction.  It  was  obaerved  by  the  judges,  in  the  case  of 
iStotoell  V.  Zouehe,  (a)  that  it  was  good  for  the  expositors  of  a 
statute  to  approach  as  near  as  they  could  to  the  reason  of  the 
common  law  ;  and  the  resolution  of  the  barons  of  the  Exchequer, 
in  SeydofCt  Caie^  (h)  was  to  this  effect.  For  the  sure  and  true 
interpretation  of  all  statutes,  whether  penal  or  beneficial,  four 

poMlble  ground  of  mMnterpntatiiHi  ot  lU  extent.  8(017,  J.,  Hlnii  v.TJnitad  Statei, 
16  Petert,  M6;  Boon  r.  Juliet,  1  Sdud.  268, 

{d)  1  Burr.  446;  Doug.  27.  See  alio  VemoD'*  CMe,4Co.4;  4  T,  B.  447. 460; 
6  id.  417 ;  DwATTii  on  Stktnle^  660 ;  Thompwn,  C.  J.,  IS  Jobaa.  880,  ■.  f. 

(a)  Plowd.  S06.  (t)  8  Co.  7. 

<  Hnber  v.  Betly,  6S  Feiiii.  St.  lia.  of  CongreH  ii  the  ume,  although  tbera 
lUi  U  eapedall;  m  in  tlie  cose  of  the  Is  no  common  law  of  the  United  Sttlet. 
rsTenne  U»i.  United  SUtei  v.  Collier,  Rice  v.  Rulroad  Co.,  1  Black,  368,  871 
8  BUtcbf .  826.  See  HcCool  v.  Smith,  ib.  460. 

^  The  role  for  the  conitracUoa  of  acts 
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tbingB  are  to  be  considered :  What  was  tlie  common  law  before 
the  act ;  what  waa  the  mischief  against  which  the  commoD  law 
did  not  provide ;  what  remedy  the  Parliament  had  provided  to 
cure  the  defect;  and  the  true  reason  of  the  remedy.  It  was 
held  to  be  th^duty  of  the  judges  to  make  such  a  construction  as 
should  repress  the  mischief  and  advanoe  the  remedy,  (e) 

In  the  construction  of  statutes,  the  sense  which  the  oou- 
temporary  members  of  the   profession   had  pat  upon  them  is 

deemed  of  some  importance,  accotding  to  the  maxim  that 
*  465    *  contemporanea  expotitio  eatforttatima  in  lege,  (u)   Statates 

that  are  remedial,  and  not  penal,  are  to  receive  mi  equi- 
table interpietataon,  hy  which  the  letter  of  the  act  is  Bometimea 
restrained,  and  sometimes  enlarged,  so  as  more  effectuallj  to 
meet  the  beneficial  end  in  view,  and  prevent  a  &ilnre  of  the 
remedy.  They  are  construed  liberally,  and  ultra  but  not  contra 
tbe  strict  letter.  (6)  This  may  be  illustrated  in  the  case  of  the 
registry  acts,  for  giving  priority  to  deeds  and  mortgages,  aocord- 
ing  to  the  dates  of  the  registry.  If  a  person  claiming  under  a 
registered  deed  or  mortgage  had  notice  of  the  unregistered  prior 
deed  when  he  took  his  deed,  and  procured  the  r^istiy  of  it  in 
order  to  defeat  the  prior  deed,  he  shall  not  prevail  with  his  prior 
r^pstry,  because  that  would  be  to  counteract  the  intent  and 
policy  of  the  statutes,  which  were  made  to  prevent  and  not  to 
uphold  frauds.  Statutes  are  sometimes  merely  directory,  and, 
in  that  case,  a  breach  of  the  direotioa  works  no  forfeiture  or 
invalidity  of  the  thing  done ;  hut  it  is  otherwise  if  the  statute 
be  imperative,  (c)  * 

(c)  Thia  li  eipedally  the  ewe  ai  to  itatDtM  which  reUte  to  matter*  of  public 
aUlity,  M  to  eitabluhmenti  of  pletj,  chui^,  educktioD,  u)d  public  improremaiU. 
MagdalMi  CoUege  Cue,  11  Co.  71,  b. 

(a)  Where  the  penning  of  n  itatote  It  dnbioni,  long  SMgo  1*  a  Jmt  median)  to 
expamid  it  b7 ;  for  jut  a  mantia  hjutndi  are  gOTemed  b j  mage.  The  meaning  of 
thing!  ipoken  or  written  mnu  be,  aa  it  hath  iMcn  constaDtly  recaired  to  be,  taken 
from  commoa  acceptation.  CIi.  J.  Vaughan,  in  Sbeppard  v.  Qamoid,  Taugb.  169. 
A  contemporarj-  eipoiilion,  eren  of  the  Conetltation  of  Uie  United  Btatei,  piactlaed 
und  acquiesced  in  for  a  period  of  yean,  fizei  tile  conitmction.  Btnart  r.  Laifd, 
1  Cranch,  299 ;  Martin  ■>.  HmiCer,  1  Wbeaton,  8M ;  Cohen*  p.  Virginia,  8  WlKabm, 
264. 

(b)  Dwarri*  on  Statntei,  tl&  el  ttq. 

(c)  To  interpret  a  atatnte  atrictly,  ia  to  adhere  predaeljr  to  the  worda  or  letter  of 

1  People  V.  Cook,  14  Barb.  2S9,  390 ;    111.  106 ;  State  v.  l^tm.  9  Wis.  ST9. 392. 
8.  c.  4  Seld.  67 ;  Wheeler  v.  Chicago,  24    But  it  ia  taiA  that  U  ia  difficult  to  treat 
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6.  Bflbot  of  Tamporarf  Btrntntoa.  —  It  an  act  be  penal  and  tem- 
porary by  the  terms  or  nature  of  it,  the  party  offendiag  must  be 
proBBcnted  and  punished  before  the  act  expires  or  Ib  repealed. 
Though  the  ofiFence  be  oommitted  before  the  expiration  of  the 
act,  the  party  cannot  be  pnnished  after  it  has  expired,  unless  a 
particulai-  provision  be  made  by  law  for  the  purpose.  (_d)  ^     If 

tbe  Ut,  which  Include,  of  coone,  fewer  particalBrB  tbui  k  freer  eoiutructloa.  ta 
InterprM  it  liberally,  largely,  or  compreheuaiTely,  li  to  carry  the  meaning  of  the  law- 
girer  into  more  complete  effect  than  »  conflned  interpretation  woald  allow.  It  may 
be  tamed  the  rattooal  Interpretation.  Batherforth'i  In«t  "b.  3,  c.  7,  Mci.  3-11.  The 
general  role,  eTen  in  tbe  conttmctloD  of  a  oaiutitutiM,  U,  that  where  It  gire*  a  general 
power,  or  ecjoiita  a  dniy,  ft  glTci  by  implication  every  particular  power  Deceiaary 
for  the  eietdee  of  the  one,  or  the  performance  of  the  other.  But  if  the  means  for 
the  exercise  of  the  power  be  alto  granted,  no  other  or  different  meaiu  or  powen  can 
beimpUed.    Slddv.  The  People,  2ScBm.  79;  [mil«,  2M,  n.  1.] 

(<f)  Miller'a  Caie,  1  Wm.  BL  4G1 ;  Uanh^  C.  J.,  In  Yeaton  i>.  United  SUIe^ 
COrancb,  281;  The  Irreaialible,  7  Wheaton,  661;  Tbe  United  States  v.  Paaamore, 
4Dalla(,372i  United  Sutea  d.  Preiton,  SPetere,  67;  TheStaCe  v.  Cole,  2McCord,  1; 
Anon,  1  Waah.  84 ;  Tbe  Slate  d.  The  Tombecbee  Bank,  1  Stewart  [Ala. ),  S47 :  Pope 

any  eonttttulional  proritlan  ai  merely  di-  21  How.  3G,  66.    See  United  Statei  v.  The 

rectory  and  not  imperatire.     People  b.  Recorder,  1  Blatchf.  216;  United  Btatea 

lAwrence,  SB  Barb.  177,  186;  Cooley,  v.  Gilmore,  S  Wall.  SSO;  United  Stale*  e. 

Cooat.  limit,  c  4,  p.  74  tt  tq.    Caaei  of  lortle,  G  MoLean,  0.     Bo,  a  oonatroctlon 

legiilatiTe  conatmctlDn  of  a  itate  constt-  which  baa  beat  adapted  by  the  inferior 

tntioD  are  Mayor  of  BalUmore  v.  State,  conrta.    Plnmma  v.  Plummer,  37  Hit*. 

15  Hd.  376;  Moert  d.  Reading.  21  Penn.  ISfi.    And  It  baa  become  a  principle  of 

StL  168;  State  e.  Hayhew,  2  Gill,  467;  general  adoption  that  when  a  *UtDte  of 

JobiMon  If.  JoUet  k  Chicago  R.  B.,  23  one   atate    baa  receired  a  conitrnctloa 

HL  202, 207.    Bnt  aee  Badier  v.  Langham,  there,  and  li  afterwardi  adopted  by  an- 

84  Ala.  Sll.    Tbe  conlemporaneout  con-  other,  the  conitrucliou  ia  partol  the  law. 

■traction  of  a  atatute  by  public  offlcen.  Commonwealth  d.  Hartnett,  3  Gray,  4£0 ; 

including  the  Attorney-General,  who  are  Adam«  v.  Field,  21  Vt  366;  Whltcomb  v. 

required  to  aid  in  carrying  Itoat,  iiim-  Rood,  20  Yt.  49;  Myrick  v.  Hasey,27He. 

poMant,  and  peAapa  decialTe  when  the  9;  Heii  e.  Pegg,  7  Ner.  28. 
error  it  not  plaiiL   UaionIna.Co.v.HDge, 

jf'  The  foHowlng  are  farther  ezamplea  Mott,  7  Q.  B.  D.  244 ;  Teweni  v.  Noaket, 

of  the  meant,  ontdde  of  the  wordt  of  the  6  Q.  B.  D.  SOD. 

etatute,  which  miiy  be  resorted  to  to  aid  (8.)     Long-cooUnned  omdal  oaage. 

In  ito  inlerpreUtion :  —  Wetmore  r.  Sute,  66  Ala.  198 ;  Hahn  b. 

(1.)  Preriooa  eamtractkm  of  almHar  United  State*,  14Ct  of  CL  306;  Swift, 

law«.    GreaTeai'.'ntfleld,  14Cb.D.663;  Ac.  Co.  v.  Doited  Sutei,  ib.  481.    Comp. 

The  Abbotiford,  96  U.  S.  440.  la  tbe  matter  of  Manhattan  SaTfaiga  In- 

(2.)  Hittory  of  the  alatnte,  inclnding  ttttntton,  8S  N.  T.  142. 

drannHtancetander  which  it waipaued,  (4.)  LegUIatlTecoiutniction.  Georgia, 

prevloo*  lUte  of  law,  Ac.    State  n.  NIcb-  &c-  Co.  f.  Helm*,  65  Ga.  61;  People  o. 

dli,aOLft.Au.Pt%9eO;  TheQueenr.  Dayton,  66  N.  T.  867. 
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a  ststate  be  repealed,  sod  afterwards  the  repealiag  act  be 
*  466    *  repealed,  this  revives  the  tviginal  act ;  (a) '  and  if  a  etatate 

be  temporary,  aod  limited  to  a  given  Domber  of  yean,  and 
expires  by  ita  own  limitation,  a  statute  which  had  been  repealed 
and  supplied  by  it  is  ipao  facto  revived,  (by  If,  before  the  ex- 
piration of  the  time,  a  temporary  statate  be  oontiuued  by  another 
act,  it  WB8  formerly  a  question  under  which  statute  aots  and  pro- 
ceedings were  to  be  considered  as  done.  In  the  case  of  the  Col- 
lege  qf  PhyticiatUt  (c)  it  was  declared,  that  if  a  statute  be  limited 
to  seveD  years,  and  afterwards  by  another  statute  be  made  per- 
petaal,  proceedings  ought  to  be  referred  to  the  last  statate,  as 
being  the  one  in  force.  Bnt  this  decision  was  erroneous,  and 
contrary  to  what  had  been  said  by  Popham,  Ch.  J.,  in  Dingley  v. 
Moor;  (tf)  and  all  aots,  civil  and  oriminal,  are  to  be  chafed  under 
the  authority  of  the  first  act.  Thus,  in  the  case  of  Sex  v.  Afor- 
gan,  (e)  on  an  indiotmeut  for  perjury,  in  an  affidavit  to  hold  to 
bail,  it  was  laid  to  have  been  taken  by  virtue  of  the  statute  <^ 
12  Geo.  I.,  which  was  a  temporary  law  for  five  years,  and  which 

If.  Lewii,  4  AlB.  487 ;  Commoniremlth  v.  Uuthmll,  11  Pick.  8G0;  Allmn  v.  Funw, 
a  Bsyler  (S.  C-),  GS4.  The  ume  u  Ut  JndicUl  proceeding!  bigm  niider  sn  act,  u4 
not  flnlihed  when  it  i«  repealed.  Tbej  cunot  lie  panned.  1  Wm.  Bl.  4^1 ;  4  Yutee. 
893i  Whark>n'«  IMg.  [tit.  Sutatet,  A.]  n.  fl;  Batler  v.  PfthiMr,  1  HiU  (N.  T.),  834, 
The  proceeding  most  bare  been  executed,  utd  not  executor;,  to  MTe  it  from  being 
lo«t  bj  the  repeal  Bnt  it  teem*  that  a  •eamMi  In  the  nayy,  put  ondsr  arreat  befc»« 
hi*  term  of  aerTloe  expired,  vmj  tie  retained  for  trial  by  a  court-martial  after  hii  term 
haa  expired.  Tbit  rule  of  coDBtmctLon  i*  iadi*penaable  to  the  diidpline  of  the  naTy. 
Cue  of  Walker  on  habeat  corjmt,  American  Juriat,  No.  tt,  p.  281. 

(a)  Cueof  theBijhopa,  12Co.  T;  SLutesd;  Doe  e.  Naylor,  2BlacU.  (Ind.)  8S 
M'Nair  v.  Ragland,  1  Bad.  t  Dev.  Eq.  586 ;  Commonwealth  d.  Churchill,  2  Hetcalf, 
118;  Wheeler  v.  Robert*,  7  Cowen,  6.38.  A  statute  In  Ohio,  of  Febroary  11. 1609^ 
and  of  Ulinoi*,  of  19th  of  January,  1826,  abolished  the  rule  of  the  common  law  stated 
In  the  text,  a*  to  the  conitructlTe  reTlTal  of  repealed  ilatntca. 

(b)  Collini  e.  Smith,  6  Wharton,  294.  (c)  Littleton'*  Bep.  91S. 
(d)  Cro.  Eliz.  7G0.  (e)  Str.  lOOS. 

»  Hastings  v.  Aiken,  1  Gray,  158.    Bnt  With  regard  to  the  repeal  of  a  itttatB 

It  i*  not  infrequently  prorided  that  the  by  dlsa*e,  mentioned  in   note   (I),   lee 

repeal  of  a  repealing  act  shall  not  hare  t^Hanlon  v.  Myert,  10  Rich.  (S.  C)  128, 

the  effect  menUooed  hi  the  text    Caie*  a  case  itanding  on  ila  peculiar  drcnm> 

of  repeal  by  implication  arUing  from  the  stancea,  and  not  to  he  extended  in   its 

pB*«>ge  of  later  acta  containing  proridoM  application.    Anact  of  16S1,  which  had 

repugnant  to  or  the  *an>e  a*  tfaoae  in  the  been  declared  obaolete  by  an  anthoritn- 

act  repealed  are  tTnlted  SUtei  o.  Tynen,  tire  compilation  of  1786,  and  which  pi«. 

11  Wall,  88;  Commonwealth  ■>.  Eelliber,  scribed  a  mannw  of  punishment  which 

12  Allen,  480.  See  The  Reform,  3  WaU.  could  not  now  be  followed,  wa«  htOd  In- 
617, 633.  operaflre. 
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was  afterwardB,  and  before  the  expiiation  of  it,  oontinued  bj  the 
aot  of  6  Geo.  11^  with  some  alteratjons.  Locd  Chief  Justice 
Hardwioke  said,  that  when  an  act  was  oontiQiied  by  a  subseqaent 
act,  flTerybodj  was  estopped  to  say  the  first  act  was  not  in  force; 
and  as  the  act  in  question  was  not  altered  in  respect  to  bail,  the 
offeooe  was  properly  laid  to  have  been  done  against  the  first  act. 
In  Shipman  v,  £lejU>ett,  (/)  the  King's  Bench  held,  that  if  a 
statute  be  permitted  eren  to  expire,  and  be  afterwards  reyived 
by  another  statute,  the  law  derives  ite  force  from  the  first  statate, 
which  is  to  be  considered  as  in  operation  by  means  of  reviva]. 
If,  however,  a  temporary  act  be  reviired  after  it  baa  expired,  Uie 
intermediate  time  is  lost,  withoat  a  special  provision  reaching  to 
the  intermediate  time.  (^)  y^ 

*  T.  Btatote  PanaltlM.  —  If  a  statute  inflicts  a  penalty  for  *  467 
doing  an  act,  the  penalty  implies  a  prohibition,  and  the 
thing  is  unlawful,  though  there  be  no  prohibitory  words  in  the 
statute.  Lord  Holt,  in  BartleU  t.  Vintr,  (a}  applied  this  rule  to 
the  case  of  a  statute  inflicting  a  penalty  for  making  a  pardcnlar 
contract,  such  as  a  simoniacal  or  usurious  contract ;  and  he  held 
that  the  contract  was  Toid  under  the  statute,  tboogh  there  was 
a  penalty  imposed  for  making  it.    The  principle  is  now  settled, 

If)  fT.K.  109. 

{si  Sututei  are  not  conddend  to  be  repealed  b^  ImpUcation,  anleM  the  lepi^ 
nancj  between  the  new  proriiioo  and  *  fonnei  itatnte  be  plain  and  unavoidable. 
Fortert  Ca«.  11  Co.  66,  68  a;  1  BoL  91 ;  10  Mod.  118.  ory. ;  Bacon'i  Abr.  tit.  SUt* 
nte,  D.  A  coutniction  whicb  repeali  former  itatiitet  or  lawi  bj  implication,  and 
dereiti  long-approTed  remedlei,  is  not  to  1>e  favored  in  any  ca«e.  Cowen,  J.,  S  Hill, 
472.  A  itatute  cannot  be  repealed  by  non-tuer.  White  v.  Boot,  !  T.  R.  274 ;  Dwanii 
on  Statute*,  S72 ;  though  It  1*  aald  to  have  been  held  In  Uie  Scotch  law  that  lUtalea 
lo«e  their  force  by  deanetude  after  »Ixty  year*.  See  Dr.  Irrinp*!  Introduction  to  the 
Brady  of  the  Clril  Law,  128-137,  on  the  doctrine  in  Scotland  derived  from  the  cirtl 
law,  that  lawt  may  be  abrogated  by  loDg  dlioie. 

{a)  Cartb.  261 ;  Skinner,  822. 

jiB!pMif»/i«p(ico(f<m.— Repealbyim.  game  lubject  a» » former,  the  former  li 
irflcadon  Ii  very  mtich  dlifavored.  Dobba  impliedly  repealed.  United  SUtet  o. 
V.  Grand  Junction  Waterwork*  Co.,  Q  Claflln,  97  V.  B.  646!  nnited  BUtet  v. 
Q.B.D.  161.  168;  Wr»gg».PMin  Town-  Tynen,  11  Wall.  88.  See  Biibop  on  the 
■hip,  04  m.  11.  In  general,  the  later  law  Written  I*w>,  H  168-162.  A  repeal  m»- 
muit  be  to  repngnant  to  the  earlier  that  penda  the  penaltie*  imposed,  even  in  re- 
they  cannot  reawnably  stand  together,  tpect  to  caaei  pending  at  the  time.  Speck- 
Walker  V.  The  Bute,  7  Tei.  App.  246.  ert  e.  Loniaville,  78  Ky.  287.  Aa  to  the 
It  haa  alao  been  held  that  where  a  later  effect  of  reviiloa  and  conioUdation,  aee 
Uw  appear*  to  be  intended  to  cover  the  SchefteU  e.  Tabert,  46  WIi.  439. 
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that  the  statatory  prohibition  is  equally  efficadous,  and  the  ille- 
gality of  a  breach  of  the  statute  the  same  whether  a  thing  be 
prohibited  absolatelj  or  only  under  a  penalty.  (&)  The  New 
York  Revised  Statutes  (c)  make  the  doing  an  act  contrary  to  a 
statute  prohibition  a  mijidemeanor,  though  no  penalty  be  imposed. 
Whether  any  other  punishment  can  be  inflicted  than  the  penalty 
given  by  the  statute  has  been  made  a  serious  question,  (d)  The 
Court  of  K.  B.,  in  Sex  t.  Sobituon,  (e)  laid  down  this  distinction, 
that  where  a  statute  created  a  new  offence,  by  makii^  unlawful 
what  was  lawful  before,  and  prescribed  a  particular  sanction,  it 
must  be  pursued,  and  none  other ;  but  where  the  offence  was 
punishable  at  common  law,  and  the  statute  prescribed  a  par> 
ticular  remedy,  without  any  negative  words,  express  or  implied, 
the  sanction  was  cumulative,  and  did  nob  take  away  the  com- 
mon-law punishment,  and  either  remedy  might  be  pursued.  (/) 

(b)  Benilejr  v.  Blgnold,  6  B,  &  Aid.  836  j  De  BegnU  v.  Aimiatemd,  10  Biog.  107, 
S.  r. ;  Dwurli  on  Slatatei,  [Sd  cd.  696] ;  The  SUte  o.  Fletchor,  6  N.  H.  2fi7.  Bj^oj 
•tmtnte  made  to  redreM  ui  injury,  grievtuioe,  or  ml«chlef  giret  an  mction  to  the  partj 
■ggriered,  either  ezpread;  or  hj  impliutioii.  Van  Hook  v.  Whitlot^  2  Edw.  Ch. 
sol.  AfflrmaClTei  in  lUtntef  that  introduce  a  new  role  implj  a  oegaiiTe  of  all  that 
ii  Dot  irlthln  the  porrlew.  Hob.  298.  And  when  a  itatute  limiti  a  thing  to  be  done 
Id  ■  particular  form,  it  Inclodei  hi  ittelf  a  Degatire,  Jit.  that  it  ahall  not  be  doDs 
otberwiie.  Floird.  206,  b.  Afflrmatlre  words  in  a  itatute  do  aometime*  ixaplj  a 
negalire  of  what  U  not  afBrmed,  as  itroDgl^  ai  If  ezprened.  Nott,  J.,  in  Coboi  v. 
HoS,  2  Tredwaj,  681.  Tlie  word  nay,  in  a  iMtate,  meant  mmt  or  t/all,  when  the 
pnUic  interett  or  rights  are  concerned,  or  the  public  or  tbird  peraona  hare  a  daini, 
lit  jan,  that  the  power  ihaU  be  ezerdaed.  ISaperriaon  r.  United  Statei,  4  VTalL 
43G ;  Qalena  ■>.  Amy,  6  Wall.  705 ,'  MaaiD  v.  FearMD,  9  How.  248  i]  Alderman  Black- 
weU'i  Ca*e,  1  Vera  152 ;  Elog  v.  Bartow,  2  Satk.  609 ;  King  d.  iDhabltanta  of  Darl^, 
Skmner,  870 ;  The  King  t>.  Hsror  of  Baiting*,  1  DowL  &  By.  148 ;  Newborgh  Tnr*- 
plke  Co.  V.  Millet,  6  Johw.  Ch.  118L  See  also  G  Cowen.  191 ;  1  Peten,  M ;  0  Porter. 
[Ala.]  890.  Thongh  penal  ttetntM  are  laid  to  be  conttrned  atrictly.  ^'et  the  oonrta 
are  bound  to  giTe  effect  to  their  plain  and  obvlont  meaidng,  and  not  avraw  tbe  con- 
.imcUoD.  They  muatwardi  oat  and  follow  the  tn»  intent  of  the  lawirlrer.  Boiler, 
J.,  in  1  T.  R.  101 ;  Story.  J.,  in  8  Snmner.  208 ;  Pike  ».  JenUni,  12  N.  H.  266.  [Bor- 
enne  lawi  are  not  penal  lawi  hi  the  wnae  tiiat  reqnlrM  them  to  be  conatnied  with 
great  itrictneai  in  faror  of  the  dFfmdaot.  CUqaofa  Cbunpagne,  8  Wall  114; 
Taylor  r.  United  Stalei,  8  How.  197, 210.1 

{e)  U.  60e,  HC.  89. 

(d)  If  a  Itatute  create*  an  offence,  and  doea  not  mak«  it  Indictable,  bnt  preacribee 
k  penalty,  a  reaort  to  an  hidictoient  la  precluded.  The  State  p.  Maie.  6  Hnmph. 
(Tenn.)  17. 

(t)  2BnrT.T99;  Almyir.Hanii.S  JohDi.176;  Stafford r'.Infcersoll.SmU.SS.a.  p. 

f/)  By  common  law,  acta  eaUra  bmot  mom  are  Indictable ;  bnt  in  Loniiiana  ttiera 
it  no  tuch  matt  of  nndeflned  Indictable  oftencct,  and  no  act  it  indictable  that  la  not 
made  a  itatnte  offence  and  iodictabie.    The  Slate  v.  Williamt,  7  Bob.  (La.)  262. 
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The  asme  distinction  had  been  declared   long   before ;  (g)  and 

the  proper  inquiry  in  snch  cases  is,  was  the  doing  of  the  thiog 

for  which  the  penalty  is   inflicted  lawful   or   unlawful,  before 

the   passing  of  the  statute  ?     If  it  was   no   offence  before,  the 

party  ofPendiog  is  liable  to  the  penalty,  and  to  nothing  else.  (A)' 

The  distinction  between  statutory  offences,  which  are  mtUapro- 

Mbita  only,  or  mala  in  ae,  is  now  exploded,  and  a  breach 

of  the  statute  law,  in  either  *  case,  is  equally  unlawful    *  408 

and  equally  a  breach  of  duty  ;  and  no  agreement  founded 

on  the  oontemplation  of  either  class  of  offences  will  be  enforced 

at  law  or  in  equity,  (a) 

(y)  Cutle'i  Cue,  Cro.  Jac  644 ;  Reg[iiu  e.  Wlgg,  2  B«lk.  400. 

(A)  A  qnetticHi  vu  nlaed  !n  the  N.  Y.  DIttnct  Court  of  the  United  8Ute*,  In  Uw 
cue  of  The  United  Sikte*  v.  Oatet  (Nev  York  L^«l  Obeerrer  for  Jarnurr,  1840), 
how  far  t,  penal  itatnte  wm  to  be  deemed  cmnnlatiTe,  or  a  mere  repeal  of  a  prior 
(talDte,  and  only  the  Bubatituiion  of  another  penalty,  tearing  both  penaltiei  or  puD- 
iihiDenti  to  be  Inflicted.  The  question  In  mott  caws  retoWea  ittelf  Into  an  Inqulrj 
u  to  the  Intention  of  the  labaeqaent  law.  Ciminlatira  penaltiei  mereW  do  not  n- 
peal  a  former  itatnte ;  bnt  when  new  qnaII6c«Uotu  or  modifications  are  added,  the 
r^ieal  may  be  inferred ;  and  If  the  cate  be  not  clear,  ancb  oii(^t  to  be  the  Inferenoei 
leat  a  person  might  be  twice  pnnlthed  for  the  Mttte  offence. 

(a)  Aubert  e.  Haw,  2  Boi.  &  Fnll.  871 ;  Cannan  i'.  Bryce,  S  B.  A  Aid.  179 ;  Daa- 

leU,  Ex  paria,  14  Tewj,  191. 

1  That  i«,  to  DoUiing  ebe  «o  far  u  paid.    Thn*,  hi  The  Creole,  2  Wall.  Jr. 

the  pabllc  wrong  or  criminal  aipect  of  486,  a  itatate  providing  that  certala  Tea- 

the  act  ii  concerned.     But  the  oflender  «eli   ihonld  be  "  obliged "  to  employ  a 

may  alio  be  liable  to  a  ciTil  action  at  the  pilot,  or  "forfeit  and  pay"  a  lom  tpolceD 

hand*  of  a  party  in  whose  faror  the  duty  of  m  "  a  penalty  "  to  the  me  of  an  elee- 

wa«  impoeed,  and  who  hu  tnffBred  ipecial  moayoary  liuliinlinn,  wu  held  to  leave 

damage  by  ita  Infraction.    Concb  b.  Steel,  the  employment   optional   tnbject  to  a 

8  £1.  ft  Bl.  402 ;  AtUnaon  «.  Newcastle  &  taj,  —  whether  rightly  or  not  U  imm*. 

Q8fe.beadW.W.Co.,L.B.eEx.404.*>  torlal  here.    8e«  notea  on  Shipping  In 

With  regard  to  a  point  mentioned  a  Tol.  IIL    An  act  cannot  be  called  Ulegal 

few  eentencea  eariier.  It  la  midonbtedly  luile-  It  i*  ab«)lotely  prohilrfted  and  pot 

a  trtie  rule  of  construction  that  the  im-  outside  the  protection  of  the  Uw  in  aU 

position  of  a  penalty  on  a  certain  act  connecUona,  which  ia  shown  by  such  coo- 

leads  to  the  Inference  that  it  Is  abwlntely  aeqnenoei  a.  the  fnyalldity  of  contract* 

prohibited.    Bnt  it  is  only  a  rule  of  con-  to  do  the  act  Ih  qnertlon,  the  rule  »  pm 

.tmction,  for  it  Is  obrlou.  that  even  what  Mirio  pKtor  «t  c<mditio  d»f«<d»«l«.  and  the 

Is  called  a  penalty  in  a  statute  may  be  no  denial  of  relief  when  the  Illegal  act  ii 

more  than  a  tax  on  a  ceHaIn  coow  of  part  of  the  plalntffs  caae.    See  a  ftiUet 

conduct  which  U  permitted  If  the  tai  is  statement.  6  Am.  L.  Rbt.  728-736. 

^  Atkinson  c.  Kewcaatle  Water  Works  ntory  duty  did  not  Imply  a  duty  to  pri- 

was  reversed  on  appeal  {2  Ei.  1).  **1I,  Tate  per«.n..    See  alao  Oorria  v.  Scott,  9 

and  Couch  ^.  Steel  was  doubted.     The  L.  R  Ex.  126.    Comp.  Borough  of  Bath- 

oouit  held  that  the  mew  fcct  of  •  itafr  ii«t ».  MacpherMi,  4  App.  Csi.  266. 
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There  are  a  cumber  of  (^her  rules  of  mioor  importance,  rela^ 
tive  to  tbe  conBtniction  of  Btatut«s,  and  it  will  be  sufficient  to 
obe^ve,  generally,  that  tbe  great  object  of  the  maxims  of  inter- 
pretatioD  is  to  discover  tbe  true  intention  of  the  law ;  and  when- 
ever that  intention  can  be  indubitably  ascertained,  and  it  be  not 
a  violation  of  conBtitutioual  right,  tbe  courts  are  bound  to  obey 
it,  wbi^ver  may  be  their  opinion  of  its  wisdom  or  policy.  (() 
But  it  would  be  quite  visionary  to  expect,  in  any  code  of  statute 
law,  such  precision  of  thought  and  perspicuity  of  language  as  to 
preclude  all  uncertainty  as  to  the  meaning,  and  exempt  the  com- 
munity from  the  evils  of  vexatious  doubts  and  litigious  interpre- 
tations. Lord  Coke  oompluned,  (c)  that  in  his  day  great  questions 
had  oftentimes  arisen  "  upon  acts  of  Parliament,  overladen  witji 
provisos  and  additions,  and  many  times  on  a  sudden  penned  or 
corrected,  by  men  of  none,  or  very  little  judgment  in  law."  (d) 

(ft)  Lord  Huufleld,  in  Timj  v.  Edie,  1  T.  R.  818;  WIUm,  8Sn;  tJnited  State*  a. 
Either,  2  Cnnch,  399.  Qnotlei  in  rerbli  nulla  eit  ambignltu,  ibi  niilla  ezpodtlD 
oontra  Terbii  ezpreus  fiendai  eit.  The  EDgUih  jadgei  bare  frequeatly  obserred,  in 
BMwer  to  the  remark  that  tbe  legialaCare  meant  ao  and  m,  that  tbej  in  that  caM 
have  not  »o  eiprewed  thenuelTet,  and  therefore  the  maxim  applied,  fiwct  wbnl  am 
dixil.  "  Where  I  And  tbe  wordi  of  a  atatute  perfectlj  clear,  I  *h«ll  adhere  to  ttw 
wordi,"  said  Denmau,  C.  J.,  In  4  Nev.  &  Man.  420. 

(e)  Prof,  to  3  Co. 

{d)  In  Donglau  v.  Howland,  34  Wendell,  45-47,  ib.  Jtutlce  Coiren  haa  expr«wed 
bimself  with  a  juitlce,  atrcOBth,  and  truth  on  the  lubject  of  the  Interpretatkm  of 
■tatntee,  worthj  to  be  biuuCTibed.  "  We  cannot,"  be  obeervet, "  eKape  the  power  of 
construcCion,  lolongai  we  have  a  judicial  ajstem.  WeU  known  rules  in  the  cuuitruo- 
tton  of  Btatalea  ought  not  to  be  departed  from.  Btatntei  in  afflrmance  of  tbe  coomioB 
law,  or  in  afflrmance  of  Judicial  comtrnction  npon  a  former  itatnte,  onght  not  to  be 
bolden  a  deriatian  from  the  former  law,  nnleu  it  be  obrlomlj  lo.  There  !■  scaicel]' 
mj  branch  of  legal  policy  more  worthj  of  being  enforced,  than  that  which  aim*  to 
keep  the  laws  of  a  nation  the  lame  In  all  retpecta  frcKd  one  age  to  another,  except  in 
point!  where  change  beoomei  abaolutelj  necettary.  Hom,  say*  Lord  Hale,  ii  wiser 
than  all  the  wita  in  the  world,  and  the  law  which  hai  been  tried  by  it  has  the  highest 
possible  eTidenoe  in  its  faror.  Hme  is  the  schoolmaster  which  teaches  law  moat 
eSectnally,  and  without  which  it  cannot  he  generally  known.  In  the  New  Tnrk 
Beviaed  Statutes  of  1830,  a  rast  deal  is  made  up  of  enactments  intended  merely  to 
repeat  what  had  been  decided  by  our  own  or  the  English  courts.  But  changes  in  the 
language  of  the  reports,  or  rules  of  court,  or  the  old  statutes,  occur  at  erery  step  of 
the  rerleion.  All  the  general  acts  were  remodelled.  An  arrangement  more  scientific, 
a  style  improTed  In  elegance  and  simplicity,  were  sought  to  be  introduced  throughout 
tbe  whole ;  hence  short  paragraphs,  made  up  of  short  sentences,  gmeraIities,elUpMS, 
compLcatlons,  equiTalent  words  or  translations,  for  old  and  well  defined  technical 
terms.  In  short,  the  old  costume  was  dismissed,  and  that  of  the  civil  code  of  Pmnce 
adopted  u  nearly  u  conld  be.  Yet  I  take  it  that  the  main  substance  of  what  sre  bad 
before  was  always  intended  to  be  retained.    The  rerision  was  mainly  a  refoactcoent 
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Varioos  and  disoordant  readings,  glosses,  and  commeptaries 
will  inevitably  arise  in  the  progress  of  time,  and,  perhaps,  as 
often  from  tlie  want  of  skill  and  talent  in  those  who  comment, 
as  in  those  who  make  the  law.  Though  the  French  codes 
digested  under  the  reTolutionaiy  authority  are  distinguished 
for  sententious  brevity,  there  are  numerous  volumes  of  French 
reports  already  extant,  upon  doubtful  and  difScult  qoestioQS 
arising  within  a  few  years  aAwr  those  codes  were  promul- 
gated, (e) 

*  The  Emperor  Justinian,  in  one  of  the  edicts  which  he    *  469 
pnblished  in  confirmation  of  the  authority  of  the  Pandects, 
and  prefixed  to  that  work,  expressly  prohibited  the  civilians  of  bis 
time,  and  those  of  all  future  ages,  from  writing  any  commentary 
upon  his  laws,  (a)     The  history  of  Justinian's  reign  shows  the 

«r  codiflntko  of  the  inbituice,  the  piiudple  of  wh>t  we  had  before,  thoQgb  I  admit 
tb«  idenUtr  cannot  eadlj  be  ascertatiied  in  rery  mui/  inatancea.  It  cannot  be  tbat 
the  fonnal  ehangea  I  hare  meDtioned  meant  a  change  in  inbitance.  The  traiumutai- 
Qoa  af  a  prtDci^  of  the  eomoiiKi  law,  or  a  role  of  practice,  into  a  itatnte,  of  an  old 
Matnts,  or  Its  recelred  oocMtnictlon  Into  ■  new  tme,  without  a  palpable  deiign  to  depart 
from  the  farmer,  ought  not  to  be  coiuider«d  aa  a  departure.  We  are  then  leftwhn* 
we  were,  with  all  the  old  helps  about  ni,  the  old  light*  barning.  It  luu  been  a  uitled 
mie,  In  reepect  to  the  reriiioo,  in  1801,  of  the  old  itatntet,  that  where  the  law  wa« 
antecedently  settled  bj  clear  ezpreuiona  or  adjiidloaticni,  the  mere  change  of  phraae- 
ology  wa>  not  to  be  eonttned  a  change  of  the  law,  nnle«  aoch  pliraaeology  eTidently 
pucported  an  intention  to  woik  a  change.  Case  of  Tatea,  4  John*.  868 ;  Taylor  v. 
Delancef ,  S  Calnei'i  Ca«e«,  160,  161.  It  inch  wai  the  mle  of  conitmclitm  mider  tiie 
reriiion  of  1801,  which  proceeded  by  caatioiu  and  prudent  atepa,  fearfnl  to  go  erea 
beycmd  a  change  of  orthography,  what  (ball  we  say  of  an  agewhen  there  la  literally 
a  mania  for  changing  ereiy  law  in  tome  way  f  " 

We  are  reminded  by  theae  remaAi  of  the  prindplea  of  Solon,  the  Athenian  law- 
girer.  that  it  wat  better  ,lo  leti^n  olddawa,  eren  though  in  aome  raapecta  objection- 
able, than  to  be  alwaya  eager  to  change  them  for  new  ones,  Uiough  pouibly  iDperior. 
Uttle  or  no  confldeoce  can  be  placed  in  the  authority  of  lawa  which  are  inceuantly 
altered,  remodelled,  and  exchanged ;  and  that  thote  only  which  liare  been  aanctioned 
and  establiahed  bylonft  oiage.and  onder  which  the  citizens  had,  aa  it  were,  been  born 
and  educated,  are  likely  to  be  rellgioosly  observed.  Schomao's  Dlssertationi  on  the 
AisembUei  of  the  Adieniani,  Cambridge,  1837,  p.  240. 

(<)  The  Journal  du  Palais,  presentant  la  jurispmdence  de  la  Cour  de  Casaation, 
et  des  Coon  Royalea,  lur  I'applicaUon  da  toui  lea  codea  fran^ais  auz  qoestioni 
doDteuses  et  difflcites,  had  amounted,  in  1818,  to  fifty  Tolumea  and  upwards.  From 
the  time  of  the  French  RcTolutioo  down  to  1828  there  were  one  hundred  rolumei  of 
BtAtatory  law  made  in  France. 

(a)  Secanda  Pnefatio  Digestorum,  tee.  21.  In  imitation  of  Justinian,  the  King 
of  BaTaria,  hy  Ms  royal  mandate  of  October  19,  1B18,  prohibited  the  publishing  of 
any  commentaries  on  hii  penal  code,  by  offlcera  of  state  or  private  scholars.  The 
code  of  Frederick  II.  of  Proasla  referred  all  dolnoas  conatnclioni  of  law  to  the  inter- 
pretation of  a  law  committee,  and  the  professors  of  law  were  not  allowed  to  lecture 
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folly  ,and  absurdity  of  this  attempt  to  bar  all  fotare  iano- 
Tation.  Greater  chaoges  took  place  in  a  few  years  in  the  laws 
and  jurisprudenoe  of  Justinian,  said  Montesquieu,  thaa  in  the 
three  hundred  years  of  the  French  monarchy  immediately 
preceding  his  time ;  and  those  changes  were  ao  inoeesant  and 
so  trifling,  that  the  inconstancy  of  the  emperor  can  only  be 
explained  by  having  recourse  to  the  secret  history  of  Procopins, 
where  he  is  chaiged  with  having  sold  equally  hia  judgments  and 
his  laws.  (&) 

cm  tlie  code.  Doctor  lieber  tayi  that  M.  de  SaTign;  wu  the  flnt  IVnuIui  Jnriat 
who  dellrered  lecture*  on  that  code,  uid  he  justly  obterrMthktinttfpTet&tioncuinot 
be  dlapenaed  irilh  whererer  hnmkn  Ungnage  ii  Died,  except  in  mathemBtJci.  Tlw 
Dec«BBity  of  It  lie*  iu  tbe  nstiire  of  thlagi,  of  oar  miDd,  and  of  oor  bmgoage.  No 
code  cftD  proride  for  >ll  ipeciflc  cue*,  or  be  to  coDttmcied  u  to  doee  «U  further 
inquirj.  In  ^«nce,  Bavaria,  Austria,  Pmwia,  tc.,  aome  authority  ia  aliraya  derig- 
nated,  from  which,  ia  doabtf nl  caaea,  expIaaAtlana  ihall  be  obuined ;  and  In  France 
and  PnuaU  many  large  Tolamea  of  additlaiia  and  explanatiooa  have  been  o&dally 
pabliahed  and  added  to  tiieir  codei.  See  Legal  and  Political  Hermeneatica,  by  Fraoai 
Lieber,  2d  ed.,  Bo«ton,  1SS9,  pp.  40-46,  and  which  ia  a  treatite  replete  with  accurate 
logic,  uid  clear  and  sound  principle*  of  interpretation,  applicable  to  the  dntiea  of  the 
UwgiTer,  and  the  aciaice  of  jnrispradeoee. 

(A)  Orandenr  de«  Komalot  et  lenr  Decadence,  c  20.  The  best  digest  that  I  h«*e 
Men  (rf  the  rules  and  of  the  examplee  In  the  English  law  concerning  the  construction 
of  sUtntes  Is  to  be  fooiid  In  Dwarris'a  General  Treatise  on  Statntet,  London,  1830, 
[2d  ed.  1848,]  and  published  sinoe  Uie  flnt  edition  of  theoe  eommentarlea.  Tbe 
rules  are  Ulastnited  by  cases  drawn  from  the  whole  body  of  the  reports,  aadent  and 
modem,  in  a  fuU  and  satlafaolory  manner.  Bee  Dwarris,  c  12  and  IS,  [c.  9, 10,]  from 
p.  eBS  to  780,  [6G0  to  6M.]  Hr.  {now  Sir  F.)  Dwarris  has  added  to  bis  work  an 
excellent  statutory  history  of  Eo^ish  law,  from  Magna  Qiarta  down  to  tbe  end  at 
the  T«ign  of  George  IV.  It  U  a  running  conmientaiy  on  the  prindpal  statutes,  In 
which  Lord  Coke'a  celebrated  exposltton  of  the  itatntet ,  in  hit  2d  Inititntea,  aa  fat  u 
It  extends,  ia  essentially  Incorporated.  t 
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LECTURE   XXI. 

OF  BEPOBTS  OP  JtTPICUL  DBCIBIONS. 

Havinq  conudered  the  nature  and  foroe  of  written  lav,  and 
the  general  rules  which  are  applied  to  the  interpretation  of 
statutes,  we  are  next  to  consider  the  character  of  unwritten  or 
common  law,  and  the  evideuoe  by  which  its  existence  is  duly 
ascertained. 

The  common  law  includes  those  principles,  usages,  and  rules 
of  action  applicable  to  the  govemnient  and  security  of  person 
and  property,  which  do  not  rest  foe  their  authority  upon  any 
express  and  positive  declaration  of  the  will  of  the  legislature. 
According  to  the  observation  of  an  eminent  English  judge,  (a)  a 
statute  law  is  the  will  of  the  l^slature  in  writing,  and  the  com- 
mon law  is  nothing  bat  statutes  worn  out  by  time ;  and  all  the 
law  began  by  the  consent  of  the  legislature. 

1.  Bonroe  of  tha  Common  Irfiw.  —  This  iii  laying  down  the  origin 
of  the  common  law  too  strictly.  A  great  proportion  of  the  rules 
and  maxims  which  constitute  the  immense  code  of  the  common 
law  grew  into  use  by  gradual  adoption,  and  received,  from  time 
to  time,  the  sanction  of  the  courts  of  justice,  without  any  l^isla- 
tive  act  or  interference.  It  was  the  application  of  the  dictates  of 
niftural  justice  and,  of  cultivated  reason  to  particular  cases.  Tn 
the  just  language  of  Sir  Matthew  Hale,  (J)  the  common  law  of 
England  is,  "  not  the  product  of  the  wisdom  of  some  one  man, 
or  society  of  men,  in  any  one  age ;  hat  of  the  wisdom,  counsel, 
experience,  and  observation  of  many  ages  of  wise  and  observing 
men."  And  his  further  remarks  on  this  subject  would  be  well 
worthy  the  consideration  of  those  bold  projectors,  who  can  think 
of  striking  ofE  a  perfect  code  of  law  at  a  single  essay.  "  Where 
the  subject  of  any  law  is  single,  the  prudence  of  one  ago  may  go 
(a)  Lord  Chief  Jaitice  WUmot,  S  WiU.  S48,  SGI. 
jb)  PnUee  to  BoUe'i  Abridpnent. 
TOI.I.-88  [661] 
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far  at  one  essay  to  provide  a  fit  law ;  aod  yet,  erea  in  the  wis- 
est proTisioDB  of  that  kind,  experience  shows  us  that  new  and 
anthoaght  of  emei^enoiea  often  happen,  that  neoessarily  require 
uew  supplements,  abatementa,  or  expUoations.  Bat  the  body  of 
laws  that  concern  the  common  justice  applicable  to  a  great  king- 
dom is  vast  and  comprehenslTe,  consists  of  infinite  particulars, 
and  must  meet  with  varioas  emergeBoiea,  and  therefore  requires 
much  time  and  much  ezperienoe,  as  well  as  much  wisdom  and 
prudenct),  sucoeasiTety  to  discover  defects  and  inconveniences, 
and  to  apply  apt  supplements  aud  remedies  for  them  ;  and  such 
are  the  conmon  laws  of  Ei^land,  namely,  the  productions  of 
much  wisdom,  time,  and  experieooe."  (c) 

But  though  the  great  body  of  the  common  law  consists  of  a 
•collection  of  principles,  to  be  found  in  the  opinions  of  si^ea  or 
deduced  from  universal  and  immemorial  usage,  and  receiving  pro- 
gressively the  sanction  of  the  courts,  it  is,  nevertheless,  true,  that 
the  common  law,  so  far  as  it  is  aj^lioable  to  wir  situation  and 
government,  has  been  recognised  and  adopted,  as  one  entire 
system,  by  the  constitutions  of  Massaohusetts,  Xew  York,  New 
Jersey,  and  Maryland.    It  has  been  assumed  by  the  courts  of 

justice,  or  declared  by  statute,  with  the  like  modifications, 
*  473   as  the  law  of  the  land  in  every  *  state.     It  was  imported 

by  our  colonial  ancestors,  as  &r  as  it  was  applicable,  and 
iras  sanctioned  by  royal  charters  and  ccdooial  statutes,  (a)     It  is 

(c)  Cicero,  in  like  mnnner,  atcrlte*  the  excellent  luaHtnte*  of  the  Roibah  repablie 
"to  the  gradosl  uid  lucceitlre  ImproremeiKf  of  tboe  and  exp«rianca;  mud  be  hold 
that  no  one  mind  wu  eqiul  ta  the  tMk.  Noatn  reipobUtJi  non  uniui  eaaet  ingenio 
ted  multorum ;  nee  on*  homlnis  Tit«  ted  allqoot  conatitDta  wecalia  et  atatibui  — 
Qeqne  cancla  ingeaia  conlala  in  nnum  tADtnin  potse  nno  tempore  proTidere.  at  omnia 
complecterentur  line  reram  nan  et  Tetuatatb  De  Repub.  lib.  it  1.  Nee  tenporil 
uniDi  nee  hominii  eeie  conilitutloneai  relpablicM.  lb.  3,  21.  The  Boman  iTitAn 
of  law,  saya  H.  ValetCe,  was  not  the  reaolt  of  philoM^Idcal  theories  conceired  a 
priori,  bat  alowlf  elaborated  b^  eTery-da^  experience,  and  conformed,  under  tbe 
tofluence  of  magtitratea  and  JuriseonBulta,  to  all  the  neceailtiea  of  lodet;. 

(u)  Vide  tupm,  342,  SIS,  and  the  opiaioiu  of  Judge  Chsae,  in  the  caae  ttl  Tbe 
United  Statei  v.  Womll,  2  Dallai,  3H,  and  of  M'Seao,  C.  J.,  in  Morn*  o.  Vaadereo, 
and  Reapublica  v.  De  I^ngchampa,  1  Dallai,  87,  111;  Statutes  of  Pennsylvania, 
1T18,  ITTT ;  Laws  of  Vermont,  c,  6,  p.  57  i  Sutnte  of  Korth  Carolina,  1TT8,  c  6 ; 
BcTleed  ButniM  of  North  CarollDa,  18ST,  i.  110;  Shte  v.  Rollina,  8  N.  H.  6fi»; 
SUtule  of  SonUi  CMolina,  1713;  PaiMms,  C.  J.,  la  Commonwealth  v.  Knowltoa, 
2Haas.634;  S(oi7,J.,inTownof  Pawlet  f.Clarl[,9Cranch,83S;  SUte  e.  Bucbaiuui, 
6  HaiT.  &  Johni.  86G,  366 ;  McLearn  v.  McLetlan,  10  Petera,  OSl,  030.  The  conttitn- 
tian  of  New  York,  of  1T77,  declared  that  luch  parti  of  the  comaMm  law  of  England, 
and  of  tbe  statute  law  of  England  and  Qieat  Bittaia,  aa,  losetttar  with  the  acta  of 
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also  tbe  established  doctrine,  tbat  English  statutes,  passed  before 
the  emigration  of  our  ancestors,  and  applicable  to  oar  situatioQ, 
and  in  amendmeot  of  the  lav,  oonstitate  a  part  of  tbe  common 
law  of  this  country,  (6> 

Um  ooIm^  kEttUtnre,  fonntd  Ae  iMW  of  tbe  eokmj  ob  the  IQtk  of  April,  1715, 
aboold  coadnne  to  b«  tb«  Iaw  of  tbe  (late,  anblNt,  &c.  So  tbe  common  l&w  tud 
itktnte  1a«  of  EnglaDd  were  referred  to  in  Hitionri  by  the  iUUdi^  of  Uth  Janaaiy, 
1816,  M  put  of  the  knomi  and  eil*tlDg  law  of  the  territor}',  lo  f ar  at  the  tame  wa« 
eoBiioteat  wldi  tba  law  of  the  tsrrltory,  and  wUch,  in  a  modUM  degree,  wa«  tbe 
Spanlth  law.  Tbe  commoa  and  itaCute  law  of  England,  prior  to  tbe  fourth  ye»t  ot 
Jamee  L,  and  of  a  general  nature,  were  adopted  by  the  conTentlon  of  Virginia,  in 
1776,  and  in  1786  and  1806,  bj  the  goTemment  of  Ohio ;  and  inch  is  the  aobetance 
of  Ibe  atatute  law  of  Arkanaai.  3  Ark.  90S.  BM  the  Oblo  ttatate  wai  npealed  Ik 
ISM.  In  lb«  Beriaed  Statata  of  lUinoia,  pnl&hed  bi  1829,  it  wm  declared  tbat 
tbe  common  law  of  England,  and  tbe  Eogliah  itatntei  of  a  general  nature  made  in 
aid  of  it,  prior  to  tbe  fourth  year  of  Jamea  I.,  with  the  exception  of  tboiecooeeming 
naarr,  were  to  be  rule*  of  dedaioo  until  repealed.  In  1818,  tbe  common  law  wa« 
adopted  bj  atatnta  in  the  State  of  bdiana,  and  in  1836,  in  Minoari,  andeir  tbe  lame 
lindtatiofM ;  and  k  ia  mdentood  tbat  the  conimon  law  and  the  atatnte  law  of  Eng- 
land, down  to  tlie  rear  17TB,  and  applicable  to  their  conatitutlon  and  ciicnma lancet, 
are  tbe  law  in  Ibe  aUtea  of  Miaaiiaippi  and  Georgia.  Id  the  latter  Mate  tbe  tame 
waa  decUred  to  be  lo  force  by  tbe  atatWo  of  February  26, 178*.  8o  tbe  commoa 
law  of  En^and  and  tbe  ttatate  taw  oi  England,  prior  b)  1760,  were  adopted  hy 
■tatnte  in  Vermont,  to  far  at  they  were  not  repugnant  to  the  conMitutlon  or  lUtute 
law  <rf  the  atate. 

(b)  Pattenon  v.  Winn,  6  Petert,  288 ;  Sackett  p.  Sackett,  8  Pick.  800 ;  Option  of 
Crancb.  C.  J.,  in  the  caw  Ex  porta  TTalkina,  7  Pelera,  [678.  677 ;)  Bogardaa  p. 
Trinity  Chnrch,  4  Pdge,  196;  The  Hein  ot  Qirard  tr.  The  City  of  PbUadelphia, 
4  Rawte  838  Oibaon,  C.  J.  Sutote  of  North  Carolina.  177B,  and  aee  tbe  preface  to 
the  flnptVolarae  of  the  BeTlted  Statulea  of  North  Carrfma,  1887.  About  the  year 
1750,  the  general  aaaembly  of  Rhode  Itbu»d  adopted  the  principal  atatnlea  of  Ei^land 
relatlTe  to  property  and  to  tbe  colony,  from  tbe  aUtnte  ot  Merton  down  to  tlie  1th 
and  6th  Anne,  e.  16.  In  GeoigU,  the  principal  Engliah  itatntn  relatlTe  to  theettential 
rlghta  of  peraoo  and  property,  from  Magna  CharU  biclualTe  down  to  tbe  period  of 
colonial  legielatloB  in  thit  country,  haTe  been  copied  and  adopted  almoat  literally. 
It  glTM  the  appearance  of  atability  dignity,  and  certabity  to  ibeii  slatntory  Jurit- 
prudence.  Hotchkiie'e  Codlfloation  of  tbe  Sututc  Law  of  Georgia,  1845.  The 
BeTiicd  atatntea  of  Hew  Jeney,  pnblithed  in  1847,  oonttitate  a  plabi,  pracUcal,  and 
eicellent  code  of  tUtuto  Uw,  hicorporatbig  all  the  eaaentlal  partt  of  tbe  ^glith  and 
colonial  ttatntea  prior  to  our  ReTolDtion,  appUcable  to  onr  drcnmatancea,  and  leavbig 
the  lettled  prtnciplea  of  the  common  Uw  undUtnihed,  or  more  accurately  deOited. 
Thi»  hat  been  done  in  teTcral  of  the  other  atatet,  with  great  ability,  and  nnder  the 
aante  enlightened  and  chaitened  tpirit  of  moderation.  It  waa  the  lanie  policy  tbat 
dictated  the  tUtute  reriaiona  of  New  York,  in  ISOl  and  1^9.  The  rage  for  bold, 
reckleaa,  and  pretumptuoua  inmratlon,  ao  preTalent  at  tbU  day,  acttng  bi  contempt 
of  the  oaagea  and  wiedom  of  the  common  law,  doea  not  aeem  to.  hare  reached  thoae 
ttateamen  who  adopted  the  atatnta  codea  to  which  I  bare  alluded.  A  new  and 
improTed  digeat  of  the  mtute  law  la  quite  a  practicable  and  aalnUiy  reform,  and  It 
lo  be  wholly  diitbiguithed  from  tbe  Titionary  tcbeme  aad  attempt  te  dirtarb  and 
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3.  Foroa  of  Adjodgsd  Cuaa.  —  Tlie  best  flTidence  of  the  commoD 
law  is  to  be  found  ia  the  decisiona  of  the  courts  of  jiutice,  coa- 
tiiined  in  numerous  volumes  of  reports,  and  in  the  treatises  and 
digests  of  learned  men,  which  have  been  multiplying  &om  Uie 
earliest  periods  of  the  English  history  down  to  tiie  present 
time.  (<;)  The  reports  of  judicial  decisions  contain  the  most  oer 
tain  evidence,  and  the  most  authoritative  and  precise  appUcation 
of  the  rules  of  the  common  law.  Adjudged  oases  become  prece- 
dents for  future  oases  resting  upon  analogous  facts,  and  broi^ht 
within  the  same  reason ;  and  the  diligence  of  conntel,  and  the 
labor  of  judges,  are  consbmtly  required,  in  the  study  of  Uie  re- 
ports, in  order  to  understand  accurately  their  import,  and  the 
principles  they  establish.     But  to  attain  a  competent  knowledge 

remodel  the  tong-egtabliiihed  inititnlioni  and  mages  of  the  whole  bodj  of  the  com- 
mon law,  ai  ii  now  directed  to  be  done  hj  the  reviaed  conttitntioQ  of  New  Tork,  in 
1848.  (See  infra,  4T6.)  The  lU'rIiied  SUtnte*  of  HatMcbuMtta,  to  1886,  fnrniih  aa 
inatrnctiTe  model  of  a  revision  of  the  (tatnte  law,  with  anch  amngeoMiita  and 
improTementa  ai  the  retuoaable  ipirit  of  reform  dictated.  Thong'h  I  wonld  rather 
prefer  (perhapi  from  earij  preposieuioDB)  the  old  and  limple  £tuIoii  of  atatnte* 
into  chapter!  and  KCtioiu,  with  tlie  title  and  date  of  each  law,  In  hiatorical  and 
cbronolc^lcAl  order,  to  the  complex  labdiTliloiit  into  parta,  and  titles,  and  wctloiH, 
with  interminable  nnmben,  on  the  plan  of  the  continental  driliani.  The  CongtcM 
of  1771  claimed  to  be  entitled  to  the  benefit,  not  only  of  the  common  law  of  EngUnd, 
bnt  of  inch  of  the  Engliih  ■tatat«*  aa  exl*(«d  at  tbe  time  of  Iheir  colonixation,  and 
which  the;  had  by  experience  reapecttvely  found  to  be  appUcahle  to  their  MTend 
local  and  other  drcumitancei.  Jonmal*  of  CongreH,  October  \i,  1774.  TUt  wm 
only  declaratorr  of  the  principle  In  the  EngUtb  tew,  that  EnglUh  auhjectt  going  to 
a  new  and  aninhabited  country  cany  with  them,  aa  their  birthright  the  iawa  of 
England  eating  when  the  coloniiaUon  take*  place.  Blankaid  c.  Galdy,  2  Salk. 
411;  The  Dedsiim  of  the  Lorda  of  the  Privy  Council,  2  F.  Wma.  16;  Datlon  v. 
Howell,  Show.  Pari.  Ca.  SI,  82 ;  1  Blackat.  Comm.  107.  See  aUo  Commonwealth 
D.  Leach,  1  Maw.  60 ;  Same  d.  Enowlton,  2  id.  534.  The  rule  it  different  upon  the 
conquest  of  a  country ;  tbe  conqueror  may  deal  with  the  inhabitant!,  and  give 
them  what  law  he  pleaaea.  but  until  an  alteratian  be  made,  the  former  laws  continue. 
CaWin'B  Ca*e.  7  Co.  17.  The  cirU  code  of  Louiaiuia,  art.  8621,  and  the  sUtute  of 
that  atate  of  1928,  repealed  tbe  Bpanish,  Roman,  and  French  Iawa  In  force  wheit 
Louisiana  waa  ceded  to  the  United  States.  But  it  was  held,  in  Beynolds  v.  Swaio, 
IS  Louiuana  Rep.  198,  that  this  repeal  only  extended  to  the  positiTe,  written,  ta 
statute  laws  of  thoap  nations,  introductory  of  a  new  rule,  and  not  to  those  which 
were  merely  declaratory,  and  that  it  waa  not  Intended  to  abrogate  those  priiteipUt 
of  lavs  whicb  had  been  established  or  settled  by  the  decisions  of  the  courts  of  jDStice. 
It  was  therefore  the  daily  practice,  tn  the  courts  of  Louisiana,  to  resort  to  the  laws  of 
Home  and  France,  and  the  commentaries  on  those  laws,  for  the  elucidation  of  prin- 
ciples applicable  to  analogous  cases. 

(c)  In  1840,  the  legislature  of  Connecticut  declared  that  the  reports  of  the  Judicial 
decisions  of  other  states  and  countries  should  be  judicially  noticed  ai  evidence  of  tbe 
n  law  in  such  state  or  cotmti?. 
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of  the  cominoD  law  ia  all  its  branches  has  doit  become  a  very 
serious  undertaking,  and  it  reqiurea  ateady  and  lasting  persevei- 
auce,  in  consequence  of  the  number  of  books  which  beset 
and  encumber  the  path  of  the  student,  (ti)  *  The  griev-  *474 
ance  is  constantly  growing,  for  the  number  of  periodical 
law  lepoits  and  treatises  which  issue  from  the  English  and  Amer- 
oan  press  is  continually  increasing ;  and  if  we  wish  to  receive 
assistance  from  the  commercial  system  of  other  nadona,  and  to 
become  acquainted  with  the  principles  of  the  Roman  law,  as 
received  and  adopted  in  continental  Europe,  we  are  in  still 
greater  danger  of  being  confounded,  and  of  having  our  fortitude 
subdued,  by  the  immendty  and  variety  of  the  labors  of  the  oivil- 
iana.  (a)  It  is  neceBsary  that  the  stadent  should  exercise  much 
discretion  and  skiU  in  the  selection  of  the  books  which  he  is  to 
peruse.  To  encounter  the  whole  mass  of  law  publicationa  in  auo- 
cession,  if  practicable,  would  be  a  melancholy  waste  or  misappli- 
cation of  strength  and  time. 

*  Lord  Bacon,  in  the  aphorismB  annexed  to  his  treatise  *  476 
De  Augmentia  Scientiatnm,  speaks  of  the  necesuty  of  a 
revision  and  digest  of  the  law,  in  order  to  restore  it  to  a  sound 
and  profitable  state,  whenever  there  has  arisen  a  vast  accumula- 
tion of  volumes,  throwing  the  system  into  confusion  and  uncer- 

Id)  The  number  of  toIdiikb  of  Engli*li  repoftt,  exclntiye  of  reporta  relating  to 
Uie  court*  of  •dwiralty,  elactioni,  tettlement  cuei,  uid  Iriih  reporti,  unnunt  (1828) 
to  3M ;  and  to  render  their  coutenla  accewiUe,  tbe  agMted  bidexei  of  the  modem 
nporta  amoimt  to  03  Tolumea.  The  tezt-booki  or  tnatifei  amount  to  181  Tolnmes, 
and  the  digett*  and  abridgmenti  to  67  volumci,  maUng,  in  the  wbole,  a  copious  Ubraiy 
erf  648  Tolnmr^  in  addition  to  the  atttnte  Uw.  See  Humplirera  on  Eeal  Propertj,  168. 
To  the«,  we  may  add  npwardi  of  300  Tolumea  of  American  report!,  treatiies,  and 
digeiti.    In  1880,  there  were  6S6  Toluinet  of  American  reporia. 

(a)  M.  Camut  annexed  to  hi*  Letlret  lur  U  Piofeadon  d'A vocal  a  caUlogne  of 
•dect  book!  for  a  lawjer'a  library,  which  be  deemed  the  moat  uaefnl  to  poaMu  and 
nndentand ;  and  that  cat^ogne,  in  the  edition  of  177%  included  nearly  2,000  volumes, 
and  many  of  fliem  ponderoni  folioe,  and  not  one  of  them  had  anything  to  do  with  the 
English  itatnte  or  common  law.  It  i»  now  a  complaint  in  Franco,  that  tlie  crowd  of 
reports  of  dedrions  encumber  the  law  Ubrariea ;  and  M.  Dupin,  in  his  Jurisprudence 
dot  Arrtt«,ed.  18S2,  aUnde*  to  the  imraenilty  of  such  eoUoctions,  and  the  great  abuses 
to  which  that  spedet  of  jnrisptodenoe  is  subject  His  (elect  law  Utaary,  for  tiio  use 
of  Uw  students  and  yooog  advocates.  conUined  8*8  volaroes.  One  great  abuse  in  llie 
practice  of  reporting  is,  that  there  is  no  very  careful  selection  of  dedslone  which  are 
only  worthy  to  be  reported,  but  every  adjudication,  though  upon  commonplace  leara- 
Ing,  and  upon  pohiU  which  have  been  agahi  and  again  decided,  is  tisuslly  given  in 
one  promiscuous  ma«s.  Lord  Bacon,  in  hit  proposition  for  the  amendment  of  tne 
law,  wisely  recommended  "that  lumongmia,  as  jMtinian  called  them,  that  li,  CUM 
merely  of  iteration  and  repetition,  be  purged  away."  er.Er -i 
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tainty.  He  even  mftde  a  propoeitioD  to  King  Jiudw,  "  toaching 
the  compiluig  and  amendment  of  the  laws  oE  Englaod,"  and 
offered  his  Berricea  "  to  compile  a  digest  of  the  laws."  The  eTils 
reBultiBg  from  an  indigestible  heap  of  laws  and  legal  autiiorities 
are  great  and  manifest  They  destroy  the  certainty  of  the  lav, 
and  promote  litigation,  delay,  and  snbtilty.  The  profeasors  of 
the  law  cannot  afford  the  expense  and  time  necessaiy  to  collect 
and  study  the  volumes,  and  they  are  obliged  to  rdy  too  mach  on 
the  second-hand  authority  of  digests — ipae  advoeatut^  cum  tct 
librot  perlegere  et  vineere  non  poitii,  ctmptndia  aeetatur — gloua 
f&rtatie  aliqua  bona,  (a) '  The  period  anticipated  by  Lord  Bacon 
seems  now  to  bave  arrived.  The  spirit  of  the  present  age,  and 
the  caiue  of  truth  and  jiutioe,  require  more  simplicity  in  the 
system,  and  that  the  text  authorities  should  be  reduced  within 
manageable  limite ;  and  a  new  digest  of  the  whole  body  of  the 
American  common  law,  upon  die  excellent  model  of  Comyns's 
Digest,  and  executed  by  a  like  master  artist,  retaining  what  is 
applicable,  and  reject^g  everything  that  is  obsolete  and  inappli- 
cable  to  our  institutions,  would  be  an  immense  public  blessing,  (i) 

(d)  Bacim'B  Aphoriinu,  De  aeaaudatioae  Itgam  rumia,  Apfa.  Ha.  6S-66 ;  De  ivau 
digati*  Itgua,  Aph.  Ng.  60-04 ;  £>t  teripUriimt  aMAaificu,  Aph,  No.  78. 

(i)  In  the  RcTked  CoiutituUon  of  New  York,  of  1646,  art  I,  lec.  17,  there  u  ■ 
proTision  nude  for  the  digeet  of  the  whole  bodj  of  the  Uhb  of  the  slate  which  mikei 
it  tlie  dat?  of  the  legliUtura  to  appoint  three  commuiionen,  to  redoes  iaio  a  written 
and  a^Bteaiatlc  code  the  whole  bodj  of  the  law  of  the  itate,  or  to  much  and  ladi 
parts  thereof  M  to  Ute  commiationeri  ihall  feem  practiual  and  expedtrat,  and  to 
report  thereon  to  the  legblatnre.  The  legitlatnre  1«  likewijo  to  appoint  thiae  com- 
miaalonen,  who  are  to  reriae,  reform,  ilmplifj,  and  abridge  the  ralei  of  practice^ 
pleadings,  foraii,  and  proceedings  of  the  courts  of  record  ta  Sew  Tork,  aod  report 
thereon.  Ait.  6,  sec.  24.  In  England,  the  statate  <rf  1  &  3  Vict  c.  110,  empowered 
the  judges  to  deTlse  and  frame  the  form*  of  writs  to  be  naed  in  the  pnctice  of  tbt 
courts.  This  prorislon  In  Qte  English  statute  shows  wisdom  in  the  selection  of  the 
agents  who  are  to  reform  the  practice,  and  a  cautious  moderation  in  guiding  and  limit- 
ing their  discretion.  The  Report  of  the  Commissioners  apptauted  to  reriM  the  ctril 
code  of  PenniylTania,  January,  1S36,  also  showed  much  caution  in  tooching  the 
law  of  real  propert;*;  and  the^  appeared  solicitous  rather  to  expand  and  mould  tte 
old  law  and  the  old  actions  to  existing  circumstances  and  the  state  of  societj,  than  to 
abolish  tbem.  Their  object  clearlj  appeared  to  reform  atid  not  lo  innorate,  and  tlua 
la  what  good  seme  and  sage  experience  dictate. 

>  A  ahort  tcoonnt  of  the  different  bis  S9th  lecture,  and  the  notes  at  the  et>d 
attempts  at  codification  may  be  found  In  of  his  published  works,  and  b;  Lord 
the  Edinburgh  Review  (br  October,  1869,  Weitbnry's  speech  of  Jens  IS,  18BS. 
Mo.  268,  reprinted  among  "  Essays  on  the  Hansard,  cl»i.  770.  [9ife  also  an  enaj 
Form  of  the  Law,"  bj  T.  E.  Holland,  on  "The  Proposed  Codification  of  the 
1.10 nd on,  Butterworths,  1870.  The  subject  Common  Iaw,"  bj  James  C.  Carter,  of 
is  parOaUr  dUcassed  by  Mr.  Austin  io  New  York  Citj.] 
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A  Bol«mn  decision  upon  a  point  of  law,  arising  in  an^  given 
oaae,  becomes  an  authority  in  a  like  case,  because  it  is  tbe  highest 
evidence  which  we  can  have  of  the  law  applicable  to  the  subject, 
and  the  judges  are  bound  to  follow  that  decision  so  long  as  it 
stands  unreveised,  unless  it  can  be  shown  that  the  law  was  mis- 
nnderstood  or  misapplied  in  that  partioulaz  case.  If  a  decision 
has  been  made  upon  solemn  argument  and  mature  delibera- 
tion, the  presumption  is  in  *  &vor  of  its  oorreotness ;  and  *  476 
the  community  have  a  right  to  ragard  it  as  a  just  declara- 
tion or  exposition  of  the  law,  and  to  r^ulftte  their  actJons  and 
contracts  by  it.  It  would  therefore  be  extremely  inconvenient  to 
the  public,  if  precedents  were  not  duly  regarded  and  implicitly 
followed.  It  is  by  the  notoriety  and  stability  of  such  rules  that 
professional  men  can  give  safe  advice  to  those  who  consult  them ; 
and  people  in  general  can  venture  with  confidence  to  buy  and 
trust,  and  to  deal  with  each  other.  If  judicial  decisions  were  to 
be  l%htly  disregarded,  ive  should  disturb  and  unsettle  the  great 
landmarks  of  property.  When  a  rule  has  been  once  deliberately 
adopted  and  declared,  it  oaght  not  to  be  disturbed,  unless  by  a 
court  of  appeal  or  review,  and  never  by  the  same  court,  except 
for  very  cogent  reasons,  and  upon  a  clear  manifestation  of  error ; 
and  if  the  practice  were  otherwise,  it  would  be  leaving  us  in  a 
state  of  perplexing  uncertainty  as  to  the  kw.  (a)  The  language 
of  Sir  William  Jones  (&)  is  exceedingly  forcible  on  this  point. 
*'  No  man,"  says  he,  "  who  is  not  a  lawyer,  would  ever  know  how 
to  act ;  and  no  man  who  is  a  lawyer  would,  in  many  instances, 
know  what  to  advise,  unless  courta  were  bound  by  authority  as 
firmly  as  the  Pi^an  deities  were  supposed  to  be  boand  by  the 
decrees  of  fate." 

Throi^hout  the  whole  period  of  the  Tear  Books,  from  the 
r«ign  of  Edward  III.  to  that  of  Heniy  VII.,  the  judges  were 
incessantly  uiging  the  saoredness  of  preoedenta,  and  that  a  coun- 
sellor wsa  not  to  be  heard  who  spoke  against  them,  and  tliat  they 
ought  to  judge  as  the  ancient  sages  taught  If  we  judge  against 
former  precedents,  said  Cb.  J.  Prisot,  (0)  it  will  be  a  bad  exam- 
ple to  the  barristers  and  students  at  law,  and  they  will  not  give 

(a)  lftJobiM,4(S;  SOtd.722;  Lord  ChsnceUor  Fuker,  1  F.  Wiiii.4G2;  Aihhunt, 
J.,  T  T.  B.  41S;  Lord  Teateriw,  8  B.  ft  Ad.  IT ;  BmI,  C.  J.,  8  BIdk-  688 ;  CoweD,  J., 
8S  Wendell,  S41. 

(b)  Jodot'i  EHar  on  B^lmenti,  ».  (c)  88  Hen.  Yl,  41. 
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any  credit  to  the  books,  or  have  aoy  fiuth  in  them.  So  the  Coazt 
of  King's  Bench  observed  in  the  time  o£  James  I.,  (d)  that 
*  477  the  point  vhich  had  been  often  adjudged  *  ought  to  rest 
in  peace.  The  inviolability  of  pieuedents  was  thus  incul- 
cated at  a  period  which  we  have  been  accustomed  to  regard  as 
the  infoncj  of  our  law,  with  as  much  zeal  and  decision  as  at  any 
subsequent  period. 

But  I  wish  not  to  be  understood  to  press  too  strongly  the  doc- 
trine of  ttare  decmt,  when  I  recollect  that  there  are  more  than 
one  thousand  cases  to  be  pointed  out  in  the  English  and  Ameri- 
can books  of  reports,  which  have  been  oveituled,  doubted,  or 
limited  in  their  application.  It  is  probable  that  the  records  of 
many  of  the  courts  in  this  countxy  are  replete  with  hasty  and 
crude  decisions ;  and  such  cases  ought  to  be  examined  without 
fear,  and  revised  without  reluctance,  rather  than  to  have  the 
character  of  our  law  Impaired,  and  the  beauty  and  harmony  of 
the  system  destroyed  by  the  perpetuity  of  error.  Even  a  series 
of  decisions  are  not  always  couclusive  evidence  of  what  is  law  ; 
and  the  revision  of  a  decision  very  oft«n  reaolves  itself  into  a 
mere  questiou  of  expediency,  depending  upon  the  consideratioD 
of  the  impoi-tanoe  of  certainty  in  the  rule,  and  the  extent  of 
property  to  be  affected  by  a  change  of  it.  Lord  Mansfield  fre- 
quently observed,  that  the  certainty  of  a  rule  was  often  of  much 
more  importance  in  mercantile  cases  than  the  reason  of  it,  and 
that  a  settled  rule  ought  to  be  observed  for  the  sake  of  property  ; 
and  yet,  perhaps,  no  English  judge  ever  made  greater  innovations 
and  improvements  in  the  law,  oi  felt  himself  less  embarrassed 
with  the  disposition  of  the  elder  cases  when  they  came  in  his  way* 
to  impede  the  operation  of  his  enlightened  and  cultivated  judg- 
ment. The  law  of  England,  he  observed,  would  be  an  absurd 
science,  were  it  founded  upon  precedents  only.  Frecedeuts  were 
to  illustrate  principles  and  to  giro  them  a  fixed  certainty.  His 
successor.  Lord  Kenyon,  acted  like  a  Roman  dictator,  appointed 
to  recall  and  reinvigorate  the  ancient  discipline.  He  controlled 
or  overruled  several  very  important  decisions  of  Lord  Mansfield, 
as  dangerous  innovations,  and  on  the  ground  that  they  had 
departed  from  the  precedents  of  former  times,  and  disturbed  the 
landmarks  of  property,  and  bad  unauthorizedly  superadded  equity 
powers  to  a  court  of  law.    "  It  is  my  vrish  and  my  comfort," 

(J)  Cro.  Jmc.  KT. 
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said  that  venerable  judge,  **  to  atand  rwper  antiquat  viaa.  I 
cannot  legislate,  but  by  my  •  mdostry  I  can  diBCover  what  •  478 
oar  predecessors  have  done,  and  I  will  tread  in  their  foot- 
steps." The  English  courts  seem  now  to  consider  it  to  be  their 
doty  to  adhere  to  the  authority  of  adjudged  oases,  when  they 
have  been  so  clearly,  and  so  often,  or  so  long  established,  as  to 
create  a  practical  rule  of  property,  notwithstanding  they  may  feel 
the  hardship,  or  not  perceive  the  reasonableness,  of  the  rule. 
There  is  great  weight  in  the  maxim  of  Lord  Bacon,  (a)  that 
optitaa  est  lex,  qtue  minimum  relinquit  arbitrio  j'udieit ;  optimut 
judex,  qm  minimum  tUn.  The  great  difficulty  as  to  cases  consists 
in  making  an  accurate  application  of  the  general  principle  con- 
tained in  them  to  new  cases,  presenting  a  change  of  circumstances. 
If  the  analogy  be  imperfect,  the  application  may  be  erroneous. 
The  expresuons  of  every  judge  must  also  be  taken  with  reference 
to  the  case  on  which  he  decided ;  we  must  look  to  the  prin- 
ciple of  the  decision,  and  not  to  the  manner  in  which  the  case  is 
argued  upon  the  bench,  otherwise  the  law  will  be  thrown  into 
extreme  confusion.  (&)  The  exercise  of  sound  judgment  is  as 
necessary  in  the  use,  as  diligence  andleamiug  are  requisite  in  the 
putsoit,  of  adjudged  cases,  (c) 

Considering  the  influence  of  manners  upon  law,  and  the  force 
of  opinion,  which  is  silently  and  almost  insenmbly  controlling  the 
course  of  buBiness  and  the  practice  of  the  courts,  it  is  im- 
possible that  the  fabric  of  our  jurisprudence  should  *  not  *  479 
exhibit  deep  traces  of  the  prepress  of  society,  as  well  as  of 
the  footsteps  of  time.  The  ancient  reporters  are  going  very  fast, 
not  only  out  of  use,  but  out  of  date,  and  almost  out  of  recollec- 
tion. The  modem  reports,  and  the  latest  of  the  modem,  are  the 
most  useful,  because  they  contain  the  last,  and,  it  is  to  be  pre- 
sumed, the  most  correct  exposition  of  the  law,  and  the  most  judi- 
cious application  of  the  abstract  and  eternal  principles  of  right  to 

(a)  Buon'i  Work*,  II.  448,  Aphor.  46. 

{b)  Be*t,Ch.J.,2Bliig.  229;  UftntMll,  Ch.  J.,  «  Wtwaton,  800. 

(c)  H.  Dapln,  In  hii  Jnriipmdence  del  ArrtU,  hu  gtven  ni  tiajiy  excellent  rule* 
and  obierTmtioDi  on  the  ralue  ud  on  the  abnie  of  the  aatliorltj  at  repoitB  of  jndicUl 
de<diioiu.  He  ulniitt  the  force  of  them  when  correctly  atited.  Mid  applied  with  di«- 
cemment  and  ■obrieCj ;  and  that  the^  hare  the  force  of  lair  when  there  bai  been 
a  aerie*  of  nnif  onn  dedtion*  on  the  mow  point,  becanae  thej  then  become  coocId- 
■Ire  evidence  of  the  law.  The  immenie  collection  hj  M.  Meiiin,  in  hi*  Btfperloiie, 
and  eapedally  in  hi*  QDe*tion*  da  Droit,  he  would  laj,  had  the  *tainp  of  Paj^niaD,  if 
U  were  pennitted  to  compue  mj  lawrer  to  PapliiiMi. 
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the  refinementa  of  property.  They  are  likewise  accompanied  by 
illoatrations  best  adapted  to  the  inquisitive  and  oaltivated  reason 
of  the  present  age.  But  the  old  reporters  caDuot  be  entirely 
neglected,  and  I  shall  devote  the  remainder  of  this  lecture  to 
a  short  historical  review  of  the  principal  reporters  prior  to  the 
present  times.  Ko  one  ought  to  read  a  book,  said  M.  Lami,  (a) 
(and  the  remark  has  peculiar  application  to  law  books)  unless  he 
knows  something  of  the  author,  and  when  he  wrote,  and  the 
character  of  the  work,  and  the  character  of  the  edition. 

The  division  line  between  the  ancient  and  the  modem  English 
reports  may,  for  the  sake  of  convenient  ftirangement,  be  placed  at 
the  revolution  in  the  year  1688.  The  distinction  between  the  old 
and  new  law  seems  then  to  be  distinctly  marked.  The  cnmber- 
some  and  oppressive  append^es  of  the  feudal  tenures  were 
abolished  in  the  reign  of  Charles  II.,  and  the  spirit  of  modem 
improvement  and  of  commercial  policy  began  then  to  be  more 
sensibly  felt  and  more  actively  diffused.  The  appointment  of 
that  great  and  honest  lawyer,  Lord  Holt,  to  the  station  of  Chief 
Justice  of  the  King's  Bench  gave  a  new  tone  and  impulse  to  the 
vigor  of  the  common  law.  The  despotism  of  the  Stuarts  was 
abolished  for  ever,  and  the  civil  aud  political  liberties  of  the  Eng- 
lish nation  were  more  explicitly  acknowledged  and  defined,  at 
the  accession  of  the  house  o£  Orange.  The  old  reporters 
*  480  *  will  include  all  the  reports  from  the  Tear  Books  down  to 
that  period ;  and  we  will,  in  the  first  place,  bestow  upon 
those  of  them  which  are  the  most  distinguished  a  ouisory  glance 
and  rapid  review. 

3.  Nottoo  of  ftia  Prinoipal  Rsporta  »t  Imw. — The  oldest  reports 
extant  on  the  English  law  are  the  Year  Books,  which  consist  of 
eleven  parts  or  volumes,  written  in  law  French,  and  extend  from 
the  b^inning  of  the  reign  of  Edward  II.  to  the  latter  end  of  the 
reign  of  Henry  VIH.,  a  period  of  about  two  hundred  years. 
There  are  a  few  broken  cases,  which  may  be  gleaned  &om  the 
old  abridgments,  and  particularly  from  Fitsherbert,  which  go 
back  to  the  reign  of  Henry  III.^    The  Year  Books  were  first 

(a)  EntreUetu  «ur  Im  Sd^DCM  et  fiir  la  Msnftre  a'^tndlw. 

1  Tear  Booki  of  20  and  21,  80  and  81,  tlou  of  the  Haiter  of  the  BoUt.    Barlici 

SS  «Dd  SS  Edirud  L  hare  now  been  pub-  itUl  k  the  PUdtornm  Abbreriatlo,  wUdi 

liibed,  with  a  trantkUoD  under  the  diieo-  goei  back  to  the  reign  of  BidurdL    The 
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printed  in  the  reign  of  JuneB  I.,  and  were  f^in  printed  by  snb- 
Bcription  in  1679 ;  but  they  have  never  been  ttanBlated,  and  they 
are  not  worth  the  labor  and  expense  either  of  e  new  edition  or  a 
toanslation.  The  scbBtauce  of  the  Year  Books  was  afterwards 
included  in  the  great  abridgments  of  Statham,  Fitzherbert,  aod 
Brooke,  and  those  compilations  superseded,  in  a  considerable 
degree,  the  ase  of  them.  The  Year  Books  were  very  much  occu- 
pied with  discussions  touching  the  forms  of  write,  and  the  plead- 
ings and  practice  in  real  actious,  which  have  gone  entirely  out  of 
use.  In  a  late  case  in  the  G.  B.,  the  judges  q>oke  with  aome  sharp- 
ness of  reproof  against  going  back  to  the  Year  Books  in  search 
of  a  precedent  in  the  case  of  levying  a  fine,  (a)  The  great 
authenticity  and  accuracy  of  ihe  Year  Books  arose  from  the  man- 
ner in  which  they  were  composed.  There  were  four  reportei-s 
appointed  to  that  duty,  and  they  had  a  yearly  stipend  from  the 
crown,  and  they  used  to  confer  tc^ether,  and  the  reports  being 
settled  by  so  many  persons  of  approved  diligence  and  learning, 
deservedly  carried  great  credit  with  them.  (&)  But  so  great  have 
been  the  ohanges  »nce  the  feudal  ages,  in  the  character  of  prop- 
erty, the  business  of  civfl  life,  and  the  practice  of  the  courts, 
that  the  *  mass  of  ourions  learning  and  techiucal  questions  *  481 
contained  in  the  Year  Books  have  sunk  into  oblivion ;  and 
it  will  be  no  cause  of  regret  if  that  learning  be  destined  never  to 
be  reclaimed.  The  Year  Books  have  now  become  nearly  obso- 
lete, and  they  are  valuable  only  to  the  antiquary  and  historian,  as 
a  &it^ful  portrait  of  ancient  customs  and  manners,  (a} 

The  Year  Books  ended  in  the  reign  of  Henry  VIII.,  because 
persona  were  no  longer  appointed  to  the  task  of  reporting,  with 
the  allowance  of  a  fixed  salary.  Private  lawyers  then  undertook 
the  bnaineBS  of  reporting  for  their  own  use,  or  for  the  purpose  of 
publication.  Mauy  English  lawyers  have  regretted  that  the  prac- 
tice of  appointing  public  reporters,  with  a  stipulated  compensa- 
tion, as  is  now  the  American  practice,  was  not  continued,  as  it 

(a)  2  Tftnnb  201.  (&)  Preface  to  Plawden'i  Reports 

(a)  Id  1  Bam.  k  Ctvm.  410.  the  Court  of  Kin^s  Bench  decided  «  caw  chiefly 

upon  the  aothorlt;  of  a  dtatioQ  from  the  Tear  Book  of  42  Edir.  III.,  but  luch  a 

reference  k  rare. 

CMe  of  Battle  Abber,  which  wai  heard  Thomai  k  Becket,  wUl  be  fonud  In  2  Pal- 
before  Henrj'  IL  In  pertoo,  with  nun j  of  grare'i  Eng.  Comm.  xxrUi-LdT  ^^  ib. 
hit  magDilM,  Including  the  Chanoellor    Izr.,  IzxUL 
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would  have  relieved  the  profeseioii  from  many  hasty  and  inaccu* 
rate  reports,  which  have  greatly  increased  the  uncertainty  of  the 
law.  The  reports  of  Dyer  relate  to  the  reigns  of  Henry  VIII., 
Edward  VI.,  Mary,  and  Elizabeth.  They  have  always  been  held 
ia  high  estimation,  for  Dyer  presided  aa  Chief  Justice  in  the  C  B. 
for  upwards  of  twenty  years,  and  was  distinguished  for  learning, 
ability,  and  firmness.  His  reports  were  afterwards  enriched  by 
marginal  notes  of  Chief  Justice  Treby,  and  which  are  said,  by  Mr. 
Justice  Boiler,  (5)  to  be  good  law.  The  work  was  compiled  in 
law  French,  and  published  in  an  English  tranalatdon,  in  1793,  with 
the  notes. 

Flowden's  Commentaries  embraced  the  same  period  as  the 
reports  of  Dyer.  They  bear  aa  high  a  reputation  for  accuracy 
as  any  ancient  book  of  reporte,  though  Lord  Coke  said  he  had 

discovered  four  cases  in  Plowden  which  were  erroneous,  (c) 
*  482   Plowden  gives  the  pleadioge  in  those  cases  in  *  which  judg. 

ment  was  entered,  and  the  arguments  of  counsel,  and  the 
deolMons  on  the  bench,  very  much  at  large.  Tbey  were  first 
publbbed  in  1578,  and  taken  originally,  as  he  says,  for  bis  private 
use.  But  be  took  great  pains  in  rendering  his  work  accurate,  and 
he  reported  nothing  but  what  had  been  debated  and  decided 
upon  demurrer  or  special  verdict ;  and  his  reports  were  likewise 
submitted  to  the  inspection  of  the  sergeants  and  judges.  The 
work  is,  therefore,  distinguished  for  its  authenticity  and  accu- 
racy ;  and  though  not  of  so  dramatic  a  character  as  much  of  the 
Year  Books,  it  is  exceedingly  interesdng  and  instruotive,  by  the 
evidence  it  affords  of  the  extensive  learning,  sound  doctrine,  and 
logical  skill  of  the  ancient  English  bar. 

Lord  Coke's  Reports,  in  thirteen  parts  or  volumes,  are  confined 
to  the  reigns  of  Elizabeth  and  James,  and  deservedly  stand  at 
the  head  of  the  ancient  reports,  as  an  immense  repository  of  com- 
mou-Iaw  learning.  The  first  eleven  books  of  his  reports  contain 
about  five  hundred  cases,  and  were  published  in  his  lifetime,  and 
he  took  care  to  report  and  pubUsh  only  what  he  calls  leading 
cases,  and  conducive  to  the  public  quiet.  Lord  Bacon  said,  that 
had  it  not  been  for  Sir  Edward  Coke's  Reports,  the  law  in  that 
age  would  have  been  almost  like  a  ship  without  ballast ;  and 
that  though  "they  had  extrajudicial  resolutions,  they  did  con- 
tain infinite  good  decisions."  Much  of  the  various  and  desultory 
lb)  3  T.  R.  84.  (e)  Bmod'*  Works,  tL  122. 
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learning  in  these  reports  is  Iftw  to  this  day ;  and  the  moet  valuable 
of  the  cases  reported  have  been  selected,  and  recommended  to  the 
attention  of  the  American  student,  by  Professor  Hoffman,  of  the 
University  of  Maryland,  in  his  *'  Course  of  Legal  Study."  When 
these  reports  were  published,  between  1600  and  1616,  there  were 
no  other  prior  reports  but  the  Year  Books,  Dyer,  and  Plowden. 
Lord  Coke  said,  that  be  endeavored,  in  his  reports,  to  avoid 
obscurity,  ambiguity,  and  prolixity.  It  is  singular  that  he  should 
have  80  egregiously  failed  in  his  purpose.  The  want  of  methodi- 
cal arrangement  and  lucid  order  is  so  manifest  in  his 
reports,  *  and  he  abounds  so  greatly  in  extrajudicial  dicta  *  483 
and  collateral  discussions,  that  he  is  distanguisbed  above 
most  other  reporters  for  the  very  defects  he  intended  to  avoid. 
It  is  often  very  difScult  to  separate  the  arguments  of  counsel 
from  the  reasons  and  decisions  of  the  court,  and  to  ascertain  pre- 
cisely the  point  adjudged.  This,  probably,  gave  occasion  to  Ire- 
land and  Manley's  Abridgment  of  Lord  Coke's  Reports,  in  which 
they  undertake  to  detach  from  the  work  all  the  collateral  discus- 
«on  and  learning,  and  to  give  only  the  "  very  substance  and  mar- 
row "  of  the  reports.  A  work  of  this  kind  may  be  convenient  in 
the  hurry  of  research,  but  I  believe  no  accurate  lawyer  would 
ever  be  contented  to  repose  himself  upon  such  a  barren  account 
of  a  decision,  without  looking  into  the  reason  and  authorities  on 
which  it  was  founded,  (a)  With  all  their  defects,  Lord  Coke's 
Reports  are  a  standard  work  of  that  f^e,  and  they  alone  are  suffi- 
cient to  have  discharged  him  from  that  great  obligation  of  duty 
with  which  he  said  he  was  bound  to  his  profession.  When 
Coke's  Reports  were  first  published,  they  gave  much  offence  to 
King  James,  as  containing  many  doctrines  which  were  deemed  too 
&ee  and  injurious  to  the  prerc^ative  of  the  crown ;  and  the  king 
commanded  Lord  Coke  to  strike  out  the  offensive  parts,  and  he 
also  referred  the  work  to  his  judges  to  be  corrected.  (6)  But 
Lord  Coke  was  too  independent  in  spirit,  and  he  had  too  high  a 
regard  t«  truth  and  law,  to  gratify  the  king  on  this  subject ;  and 
he  was,  for  this  and  other  causes,  removed  from  the  office  of 
Chief  Justice  of  the  K.  B. 

(a)  WehareLordCoke't  •nthoritjon  the rer; point.  "The  adrlsedud  orietlj 
reading  oyer  of  the  booki  U  targe,  I  abiolnlelj  determEne  to  be  the  right  «a7  to 
enduring  and  perfect  knowledge  ;  and  to  nie  abridgment!  ai  tablet,  and  to  tnut 
only  to  the  books  at  large."    Dedication  of  Coke'i  Reporta  to  the  Header,  11. 

m  Lord  Bacon'*  Worki,  t1,  121, 128, 18S,  17a 
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Hobart's  reports  oC  casea  in  the  time  of  James  I.  were  printed 
in  1646,  and,  in  a   Bubeequent  age,  they   were  revised 

*  484    *  and  corrected  by  Lord  Chano^or  Ifottingham.     Like 

the  reports  of  Lord  Coke,  they  are  defective  in  method 
and  pre<asion,  and  are  replete  vith  copioos  legal  discuswong. 
Hobart  was  Chief  Justioe  of  the  C.  B.,  and  a  great  lawyer.  Judge 
Jenkins,  the  contemporary  of  Coke  and  Hobait,  has  given  as,  in 
the  pre&ce  to  his  reports,  an  exalted  eology  on  those  diatin- 
goished  men,  and  the  biographical  sketch  of  their  characters  is 
peculiarly  animated  and  lively.  Jenkins  comjnled  his  reports  or 
centnries  (as  he  qoaintly  terms  them)  durii^  the  tumult  of  the 
civil  wars  under  Chariea  L  and  the  commonwealth,  and  they 
resemble  more  a  digest  of  decisions  aft«r  the  manner  of  Fitzher- 
bert  and  Brooke  than  regular  reports  of  adjudged  cases.  From 
his  intemperate  langu^^  and  bard  fate,  it  is  evident  he  was  a 
zealous  royalist,  and  had  provoked  the  resentment  o£  his  enemies. 
He  composed  his  work,  as  he  says,  when  he  was  "  broken  with 
old  age  and  confiuement  in  prison,  where  his  fellow-sabiecta, 
grown  wild  with  n^,  bad  detained  him  for  fifteen  years,  and 
that  he  was  surrounded  vith  an  odioos  multilude  of  barbarians." 
He  renders  a  just  tribute  of  veneralaon  to  the  memory  of  Lord 
Coke  and  Lord  Hobart,  as  two  men  who  had  forutshed  surpass- 
ing light  to  the  professors  of  the  law.  Tbey  were  judges  of  great 
authority  and  dignity,  who  to  the  most  accurate  eloquence  joined 
a  superlative  knowledge  of  the  laws,  and  consummate  integrity, 
and  whose  names,  he  said,  would  flourish  as  Icmg  as  the  laws  and 
the  kingdom  should  endure.  Lord  Hobart,  as  be  continues  to 
observe,  was  adorned  with  the  brightest  esdowmenta,  and  a  pierc- 
ii^  understanding,  and  he  bad  always  equity  before  his  eyes. 
Lord  Coke  was  a  judge  whom  power  could  not  break  nor  &vor 
bend.  He  received  the  smiles  and  frowns  of  the  court  by  turns, 
and  possessed  an  immense  fortune,  which  he  bad  honestly  ac- 
quired. The  only  thing  objected  to  bim  as  a  &u]t  was,  that  he 
was  thought  to  go  too  great  lengths  with  the  republican  party ; 

but  he  admits  that  he  died  in  the  highest  estimation. 

*  435        *  Croke's  reports  of  decisions  in  the  courts  of  law  in 

the  reigns  of  Elizabeth,  James,  and  Charies  are  a  work  of 

credit  and  celebrity  among  the  old  reporters.     They  commenced 

about  the  time  that  Dyer  ended,  and  were  first  published  under 

the  protectorate  of  CromwelL    From  the  obaracter  of  the  judge, 

[6T41 
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his  gravity,  learoing,  diligenoe,  and  adTaatagee,  iuid  frota  the 
precision  and  brevity  of  his  coaes,  tbew  reports  huve  sustained 
tiieir  character  in  every  gucceediog  age,  and  are,  to  Uiis  day, 
familiarly  referred  to  as  an  authenlic  depository  of  the  roles  of 
the  comnuHi  law. 

The  reports  of  TelvertoD  are  a  small  coUection  of  select  cases, 
in  the  latter  part  of  the  reign  of  EUs»beth,  and  the  first  ten 
years  of  the  reign  of  James.  He  was  a  judge  of  the  C.  B.,  and 
one  of  the  most  eminent  lavyera  of  that  age,  which  was  truly 
the  Auguatan  ^e  of  the  old  common^aw  learning.  These  re- 
ports have  been  lately  recommended  to  the  notice  of  the  Aniei- 
ican  lawyer  by  a  new  edition,  published  ia  this  country,  and 
enriched  with  copious,  valuable,  and  aoeuiate  notes  by  Mr.  Met- 
calf. 

In  the  reign  of  Charles  11.,  tlie  most  distinguished  of  the 
reports  are  those  of  Chief  Justioe  Saonders.  They  are  confined 
to  decisions  in  the  E.  B.  for  the  space  of  six  years,  between  the 
18th  and  24th  years-of  the  tmga  of  Charles  II.,  and  contain  the 
pleadings  and  entries  in  cases  decided,  as  weU  as  the  arguments 
of  counsel,  and  the  judgments  of  the  court.  They  are  recom- 
mended for  the  accuracy  of  the  entries,  and  l^e  concise,  cleax, 
and  pointed  method  of  decision  ;  and  are  particularly  valuable  to 
the  practising  lawyer,  as  a  book  of  precedents  as  well  as  of  deci- 
sions. They  have  always  been  esteemed  the  most  accurate  and 
valuable  reports  of  that  age,  and  this  is  the  character  which  haa 
been  repeatedly  given  of  them  by  the  judges  in  modern  times,  (a) 
A  new  edition  of  these  reports  was  published  in  1799,  by  Ser- 
geant Williams,  vrith  very  copious  notes,  which,  in  many 
*  instances,  are  distinct  and  elaborate  essays  on  the  sub-  *  486 
jects  of  which  they  treat.  Lord  Eldon  haa  said,  in  refer- 
ence to  this  edition,  that  to  any  one  in  a  judidal  situation  it 
would  be  sufficiently  flattering  to  have  said  of  him,  that  be  was 
as  good  a  common  lawyer  as  Set^eant  Williams,  and  that  no  man 
ever  lived  to  whom  the  character  of  a  great  common  lawyer  more 
properly  applied.  I  have  no  doubt  of  the  merit  of  the  edition, 
and  of  the  great  learning  of  the  editor.  The  authorities,  new 
and  old,  applicable  to  the  subject,  are  industriously  collected  and 
methodically  arranged.  But  with  all  the  praise  justly  due  to  the 
edition,  it  is  liable  to  the  great  objection  of  making  one  of  the  old 

(a)  Borr.  1T90;  aB<w.4PaU.  aS. 
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reporters  Qie  Tehicle  of  volnminons  diasertatioDS.  They  introdace 
perplexity  and  confuaion  by  their  aamber  and  length.  If  such 
treatises  were  published  by  themselves,  the  student  would  know 
better  where  to  find  them ;  but  when  appended  to  a  plain  reporter, 
they  seem  to  be  out  of  place.  Notes  would  appear  to  be  more 
appropriate,  if  they  were  confined  simply  and  diyly  to  the  illus- 
tration of  the  case  in  the  text,  and  to  show,  by  a  reference  to 
other  decisions,  how  far  it  might  still  be  regarded  as  an  author- 
ity, and  when  and  where  it  had  been  confirmed,  or  questioned, 
or  extended,  or  restricted,  or  overruled.  The  convenience  and 
economy  of  the  profession  would  certainly  be  well  consulted  by 
this  course.  This  edition  of  Saunders  so  &r  snrpasses  in  extent 
and  variety  of  learning  the  original  work,  as  to  become  a  new 
work  of  itself,  which  might  properly  be  denominated  Williams's 
notes ;  and  the  venerable  simplicity  of  the  reporter  is  obscured 
and  lost,  in  the  commentaries  of  the  annotator.  (a) 

The  reports  of  Chief  Justice  Vaughan  contain  some  veiy 
interesting  cases.  He  was  a  grave  and  exaellent  judge,  and  his 
reports  consist  chiefly  of  his  own  arguments  and  opinions  deliv- 
ered while  he  was  Chief  Justice,  and  they  are  distinguished  for 
great  variety  of  learning.  The  Reports  of  Sir  Thomas  Jones, 
who  was  also  Chief  Justice  in  the  reign  of  Charles  II. ;  of 

•  487    Sir  Creswell  Levinz,  who  was  a  judge  of  the  ■  C.  B. ;  of 

Sir  Oefrey  Palmer,  who  was  Attorney-General  under 
Charles  II. ;  of  Lord  Chief  Justice  Pollexfen,  whose  reports  con- 
sist of  cases  argued  by  him  while  he  was  at  the  bar ;  and  of  Sir 
William  Jones,  who  was  for  twenty-two  years  a  judge,  are  all  of 
them  works  of  authority,  though  a  considerable  part  of  the  dis- 
cussions and  decisions  which  they  record  ceases  at  this  day  to 
excite  much  attention,  or  to  be  very  applicable  to  the  new  and 
varied  course  of  human  afiairs.  And,  indeed,  it  may  be  here  ob- 
served, that  a  very  large  proportion  of  the  matter  contained  in  the 
old  reporters,  prior  to  the  English  revolution,  has  become  super- 
seded, and  is  now  cast  into  the  shade  by  the  improvement  of 
modem  times  ;  by  the  disuse  of  real  actions,  and  of  the  subtleties 
of  special  pleadings  j  by  the  cultivation  of  maritime  jurisprudence  j 

(a)  The  dittlDKuIihed  Beporti  of  Sannden,  edited  tj  Bei^euit  miUtmi,  appcued 
Id  ■  6th  edition,  V  Mr.  JuttiM  Fsterson,  <tf  the  Q.  B.,  tnS  afteTWAtdi,  in  1847,  in  » 
0tli  edition,  hj  Edward  Tanghan  WilUam*,  in  8  toU.  octaro.     [In  1871,  tlie  note* 
von  pnblkhed  leparatelj,  continued  to  dal«  b^  Ur.  Jutloe  E.  T.  WJUlaiiM.] 
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hj  tite  growing  value  aDcL  variety  of  personal  oontracts ;  bj  the 
apirit  of  commerce,  and  tbe  eolaigement  of  equity  jarisdiction ; 
by  tbe  IntroduotioQ  oi  mote  Uberal  and  eiil%hte&ed  views  of  jus- 
tioe  and  pnUio  policy ;  and,  in  short,  by  the  ttaiiiy  sod  inflnence 
of  tbe  eivil  law. 

In  perusing  Uke  old  leports,  we  cannot  bat  be  struck  witb  tbe 
long,  laborious,  and  subtle  si^nments,  and  the  great  delay  which 
accompanied  the  investigation  of  points  of  law.  Thus,  for  in- 
stance, the  case  of  Stmeel  v.  Zouch,  in'  Flowden,  was  aigued  twice 
in  tbe  C.  B. ;  and  then  twice  in  the  Exchequer  Chamber,  befcaa 
all  tbe  judges  in  England.  Caimn'$  Cau,  in  Coke,  was  aigned 
first  at  the  bar  of  the  K.  B.  by  counsel,  then  in  tbe  Exchequer 
Chamber,  first  by  oounsel,  and  then  by  sU  tbe  judges.  It  was 
afterwards  argued  by  counsel  at  two  different  times,  and  then  by 
all  the  judges  at  the  next  term,  upon  four  different  days  ;  and  at 
another  term  thereafter  by  all  the  judges  on  four  different  days. 
So  If^ain  in  MaMby  and  RiekttrdK  v.  Seott,  in  Leviuz,  tbe  case  was 
ai^ed  at  the  bar  three  several  times,  by  distinct  counsel  each 
time,  and  afterwards  by  all  tbe  judges  at  the  bench.  It  was  quite 
otunmen  in  former  times  to  have  a  caee  spoken  to  at  two,  and 
three,  and  four  several  times,  and  each  time  at  a  different 
term,  before  judgment  was  rendered.  In  *  Lord  Chief  *  488 
Justice  Willes's  Reports,  in  the  reign  of  George  II.,  we 
find  a  case  which  was  ai^ed  five  times,  and  at  five  distinct  terms, 
and  the  judgment  was  not  rendered  until  the  space  of  five  years 
had  elapsed  from  the  first  argument.  It  was  not  until  the  time 
of  Lord  Mansfield  that  such  repeated  arguments  were  disused, 
and  great  despatch  and  unexampled  facility  and  vigor  given  to 
the  administration  of  justice.  There  were  some  advantages 
attendiDg  repeated  disoussions,  which  served  as  a  compensation 
for  the  delay  and  expense  attending  them.  They  tended  to  dis- 
sipate shadows  and  doubts,  and  to  unite  the  opinions  on  the 
bench,  and  prevent  that  constant  division  among  tbe  judges 
which  has  much  weakened  tbe  authority  of  some  of  our  Ameri- 
can courts. 

From  the  era  of  the  English  revolution,  the  reports  increase  in 
value  and  importance  ;  and  they  deal  more  in  points  of  law  appli- 
cable to  the  great  change  in  property,  and  tbe  commerce  and 
business  of  the  present  times.  I  shall  not  undertake  to  speak 
critically  of  the  partioular  merits  of  the  modem  reports,  for  this 
TOL.  1.-87-  [577] 
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TTonld  lead  me  into  too  extensiTe  details.  Those  of  Lord  Raj- 
mond  and  Sergeant  Salkeld  embrace  the  reigns  of  William  and 
Mary,  and  Qaeen  Anne;  and  during  that  period  Lord  Chief 
Justice  Holt  gave  lustre  to  the  jurisprudence  of  bis  country.  The 
reports  of  Sir  John  Strange,  of  Lord  Chief  Baron  Comyns,  of 
.Lord  Chief  Justice  Willes,  and  a  part  of  the  reports  of  Sergeant 
'Wilson,  occupy  the  reigns  of  Greorge  I.  and  II. ;  aod  they  are  all 
respeotablet  and  the  reports  of  Willes  and  Wilson,  in  parUcular, 
very  accurate  repositories  of  the  judicial  decisions  of  those  leigns, 
The  reports  of  Lord  Raymond  and  of  Sei^eant  Wilson  are  also 
peculiarly  Taluable  to  the  pleader,  for  the  many  useful  entries 
and  forms  of  pleadings  which  accompany  the  cases.  From  that 
period  the  English  reports  are  to  be  read  and  studied  with  pro- 
found attention.  The  reports  of  Borrow,  Cowper,  and  Douglass 
contain  the  substance  of  Lord  Maosfield's  judicial  decisions,  and 
they  are  among  the  most  interesting  reports  in  the  English 
•-489  "  law.  All  the  eourta  of  law  at  Westminatet  have  been 
filled  with  very  eminent  men  since  the  time  of  the  aocea- 
sion  of  Geoige  III. ;  and  we  need  only  refer  to  the  Term  Reports 
and  to  East  and  his  successors,  as  reporters  to  the  King's  Bench, 
and  to  Wilson,  Henry  Blackstone,  Bosaoquet  &  Fuller,  Taon- 
ton,  and  their  successors  in  tb.e  C.  B.,  for  views  and  sketches  of 
the  English  law  in  itn  most  correct  and  cultivated  state. 

A  still  deeper  interest  must  be  felt  by  the  American  lawyer 
in  the  perusal  of  the  judicial  decisions  of  bis  own  country.  Our 
American  reports  contain  an  exposition  of  the  common  law,  as 
received  and  modified  in  reference  to  the  genius  of  our  institu- 
tions. By  that  law  we  are  governed  and  protected,  and  it  cannot 
but  awaken  a  correspondent  attachment.  But  I  need  not  under- 
take the  invidious  task  of  selection  and  discrimiDatioQ  among  the 
numerous  volumes  of  the  reports  of  American  decisions.  Their 
relative  character  must  be  familiar  to  the  profession,  and  it  will 
be  sufficient  to  advise  the  student  to  examine  tiioroughly,  and 
obtain  the  mastery  of  the  pnnoiples  of  lav  as  expounded  and 
declared  by  our  more  important  tribunals,  whether  they  be  of 
federal  or  of  state  jurisdiction. 

4.  ITotloe  of  the  Frlnoipkl  Raporta  In  Bqalty.  — We  have  hitherto 

confined  our  attention  to  the  reports  of  oasea  in  the  coarts  of 

common  law.    But  the  system  of  equity  is  equally  to  be  found 

embodied  in  the  reports  of  the  adjudged  oases ;  and  the  rules 
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and  nsa^B  of  the  Court  of  Chancery  are  as  fixed  as  those  which 
govern  other  tribunals.  They  have  been  regarded  as  a  kind  of 
secondary  common  law,  framed  or  promulgated  by  the  Court  of 
Chancery  within  the  two  last  centuries.  That  court  is  as  much 
bound  88  a  court  of  law,  by  a  series  of  decidonfl,  applicable  to 
the  case,  and  establishing  a  rale.  It  has  no  discretionary  power 
over  principles  and  established  precedents ;  and  chancery  has 
grown  to  be  a  jurisdiction  of  so  much  strict  technical  rule,  that 
it  is  said  by  a  distinguished  writer  on  equity  doctrines,  that 
there  are  now  many  settled  rules  of  equity  which  require  to  be 
moderated  by  the  rules  of  good  conscience,  as  much  as  the  most 
rigorous  rules  of  law  did,  before  the  chancellors  interfered 
on  equitable  *  grounds,  (a)  A  court  of  equity  becomes,  *  490 
in  the  lapee  of  time,  by  gradual  and  almost  imperceptible 
degrees,  a  court  of  strict  technical  jurisprudence,  like  a  court  of 
law.  The  binding  nature  of  precedents  in  a  court  of  equity  was 
felt  and  acknowledged  by  Lord  Keeper  Bridgman,  in  the  reign 
of  Charles  II. ;  (i)  and  in  the  case  of  Tke  Marl  of  Mountague  t. 
Lord  Baihy  (c)  soon  after  the  revolution,  Lord  Chief  Justice 
Treby,  who  sat  for  the  Lord  ChanceUor,  declared  that  the  Court 
of  Chanceiy  was  limited  by  the  precedents  and  practice  of  former 
times,  and  that  it  was  dangerous  to  extend  its  authority  further. 
At  this  day,  justice  is  administered  in  a  court  of  equity  upon  as 
fixed  and  certain  principles  as  in  a  court  of  law ;  and  Lord  Eldon 
has  secured  to  himself  a  title  to  the  reverence  of  his  countrymen, 
by  resisting  the  temptation,  so  often  pressed  upon  him,  to  make 
principles  and  precedents  bend  to  the  hardship  of  a  particular 
case,  (dy  la  this  country  it  is  at  least  as  important  as  in  any 
other,  that  the  administration  of  justice,  both  legal  and  equitable, 
should  be  stable  and  uniform ;  and  especially  if  there  be  any 
weight  in  the  opinion  of  an  ancient  Euglish  Uwyer,  that  "  variety 

(a)  Sngden'i  L«ltert  to  s  Hui  of  Propertr,  <. 

(ft)  I  Mod.  807. 

(e)  S  Ch.  Cu.  9e. 

[d)  Lord  ChmnCEUor  H«rt  has  obierred,  howerer  (uid  he  hid  be«a  buuiliar  wltli 
the  Engllih  Ouomt?  practice),  th«t  Lord  Eldon  wm  not  the  il»re  of  inthorily,  lor 
hii  doctrine  wu,  that  ererTthing  hi  eqvl^  tunii  on  the  cbcniiMtuicea,  and  what  the 
conrt  had  to  iee.^irai,  whether  the  dronnutaacet  took  the  owe  ont  ot  the  unal  mle. 
In  eqellj  there  !•  no  mle  «o  inflexible  ai  not  to  bend  to  the  ipecial  clrcmniUncea 
or  a  putlcnlar  cue.  Moore  t>.  UcEsy,  S  Molloj,  IM.  See  alto  Monteeqnien  v. 
Sandyi,  18  Teaej,  802. 
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of  judgments  aad  novdtr  of  opinions  were  tht  tva  pl^:nes  of  a 
commoawealth."  (e) 

We  have  no  reports  of  chanoery  deoisiona  until  Mbsequent  to 
the  time  of  Lord  Bacon.'  AacieDtly  die  Court  of  Chancery 
administered  justice  accOTding  to  what  appeai'sd  to  be  the  dic- 
tate of  coDsoieiice  as  api^ed  to  the  case,  without  any  regard  to 
law  or  rale ;  and  great  inoonvenience  and  miaobief  must  have 
been  produced  in  the  infancy  of  tie  court,  by  leaaon  of  the 
unoertMnty  and  ineonsiatenoy  of  its  deciaionB,  flowing  from  the 
want  of  settled  principlee.    The  jorisdioUon  of  the  court  was 

greaUy  enlarged  in  the  time  of  Cardinal  WoUey,  who  was 
•491    chancellor  under  Henry  VIII. ;  "and  he  maintained  his 

equitable  jurisdiction  witii  a  high  band,  and  exercised  his 
authority  over  everything  which  ooald  be  a  subject  of  judicial 
inquiry,  and  decided  with  very  little  regard  to  the  common  law. 
This  conduct  in  his  judicial  capacity  was  <me  of  the  gronnda  of 
accusation  gainst  him  whan  he  was  impeached.  Under  bis  suc- 
cessor. Sir  Thomas  More,  who  is  said  to  have  been  the  first 
chfraoellor  that  erer  had  the  requbite  legal  education,  (a)  buu- 
ness  rose  again  with  rapidity,  and  to  such  an  extent  as  to  require 
the  assistance  of  a  Master  of  the  Rolls.  He  allowed  injunctions 
so  freely  as  to  displease  the  common-law  judges,  though  he  acted 
always  with  great  ability  and  integrity,  (fr)  To  show  bow  won- 
derfully bnainess  in  chancery  had  increased  by  the  time  of  Lord 
Baoon,  we  need  only  reonr  to  the  fact  which  he  gives  us  him- 
self, (c)  .that  he  made  two  thousand  orders  and  decrees  in  a  year  ; 
and  yet  we  have  not  a  single  decision  of  his  reported. 

Those  decisions,  if  well  and  faithfully  reported,  would  doubt- 
less have  presented  to  the  world  a  clear  illustration  and  masterly 


(c)  Prel  to  JenUna'* 

(a)  But  Lord  Campbell,  In  hii  Livei  of  the  Lord  Chtmcellon,  t 
tioguiihed  chuicellora  taken  from  the  common-Uir  canrti  in  nni^  earlier  timea. 
[And  the  eccletiuUcal  chanuellors  were  edocated  In  the  B(»IUul  law.  I  Spence,  Eq. 
347.) 

(*)  Reevei'i  Hiitory  of  the  English  Law,  It.  86&-877. 

(()  Baoon't  Work*,  Iv.  £80, 

^  The  Britiih  goTeminent  hu   pub-  Theae  calendan  wen  tnndi  refcrred  1« 

lished  wltli  t^e  cslendara  ol  the  proceed-  in  Vldal  o.  Glt*r4.  2  How.  1S7,  IQS,  to 

inga  in   ehancerj   during   the   reign  of  prove  the  Jmiadictioa  of  cbanceir  over 

Queen  BUiabeth  examples  of  «uch  pro-  charitie*  before  the  Statute  43  EHit. 
cecdingi  going  back  as  far  ai  lUchard  IL 
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display  of  many  piinciplfld  of  equity  since  greatly  oooaidared  and 
digciUHed ;  for  even  apoa  diy  tedmical  ralea  and  pointa  of  lav 
he  fthed  the  illuminatioDS  of  his  mighty  mind. 

Id  Weat's  Symlxdeographyt  a  vork  publiabed  at  t^e  doae  of 
Elizabeth's  leign,  we  have  divers  curioHs  and  auUientio  prece- 
dents of  the  prooess,  aud  bills,  and  answers  in  chancery,  prior  to 
the  time  of  Baoon,  We  have,  also,  in  the  same  work,  a  brief 
digotjt  of  the  powers  and  jurisdietion  of  the  court,  from  vhioh  it 
would  appear,  that  equity  was  regarded  m  that  day  as  a  matter 
of  arbitrary  oonsoieaoe,  unincumbered  by  any  roles  or  principles 
of  law.  No  oases  are  cited  to  show  what  the  authority  was,  but 
Hooh  as  were  gleaned  from  the  Tear  Books,  and  tihe  trea- 
tisee  of  the  Doctor  *  and  Student,  and  of  the  Diversity  of  *  492 
Courts,  (a)  It  was  not  until  ^ter  the  restoration  that 
any  reports  of  adjudged  oases  in  chancery  were  published.  The 
volumes  entitled  "  Reports  of  Cases  taken  and  adjudged  in  the 
Conrt  of  Chancery,  in  the  reigns  of  Charles  I.,  Charles  II., 
James  II.,  William  III.,  and  Queen  Anne,"  commence  with  the 
reign  of  Charles  I.,  and  contain  the  earliest  adjudged  cases  in 
equity.  But  that  work,  and  another  contemporary  work  of  the 
same  character,  entitled  "  Cases  argued  and  adjudged  in  the 
High  Court  of  Chancery,"  are  both  of  them,  in  ^eir  general 
character,  loose,  meagre,  and  inaccurate  reports,  of  not  much 
weight'  or  autbority.  The  reports  of  some  eases  decided  by 
Loid  Chancellor  Cowper,  in  the  third  and  last  votume  of  the 
Reports  In  Chancery,  and  the  great  case  of  the  I>u}ce  of  Norfolk, 
and  the  case  of  Bath  and  Mowntague,  at  the  eonclusion  of  the 
Caaes  in  Chancery,  are  distinguished  exceptions  to  this  com* 
plaint,  and  those  great  oases  are  folly  and  very  interestingly 
reported.  In  tlie  latter  part  of  the  reign  of  Charles  II.,  Lord 
Chancellor  Nottingham  raised  the  character  of  the  court  to  high 
reputation,  and  established  both  its  jurisprudence  and  its  jurift* 
diction  upon  wide  and  rational  foundations.  We  have  but  few 
reports  of  his  decisions  that  are  worthy  of  his  fame.  They  are 
dispersed  through  several  works  of  inferior  anthority.    It  is  from 

(n)  Hie  Dtrndtj  of  Conrti  ftnd  fteir  JnriBdlctlcnM  It  »  very  brief  IreatiM,  com- 
piled  tn  Uw  FMach,  onder  Henry  VJD.,  and  tiandkted  into  Bn^lth  by  Williul 
Bnghei,  nader  Charle*  I.  It  >t>ted  that  In  chancery  "  a  man  iball  haTe  remedy  for 
that  for  which  hecao  have  no  remedy  at  the  common  law ;  and  it  is  called  by  the  com- 
mon people  the  OMirf  a/"  iwuciaia."  Itliptintedattlieendof  tiNHlrrorof  JuiUcet. 
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his  time,  however,  that  eqaitj  became  a  regalat  and  cultivated 
science,  and  the  judicial  decisioiu  in  chaaoety  are  to  be  oaiefully 
studied. 

VemOD'a  Keporta  are  the  best  of  the  old  reporte  in  chanoerj. 
They  were  published  from  his  manascripts,  after  his  death,  by 
order  of  Chancellor  King,  and  were  found  to  be  quite  imperfect 
and  inaccurate.  Iq  1806,  Mr.  Raithby  favored  the  profesidwi 
with  a  new  and  excellent  edition  of  Vernon,  enriched  by  learned 
notes  and  accurate  extracts  &oni  the  Twister's  books,  so  that  the 
volumes  assumed  a  new  dress,  and  more  unquestionable  authen- 
ticity. Those  reports  include  part  of  the  judicial  adminiatratioo 
of  Lord  Nottingham,  and  the  whole  of  the  time  of  Lord 
*498  Somers;  *but  they  give  us  nothing  equal  to  the  reputsr- 
tion  of  tiiose  great  men.  They  bring  the  aeries  of  equity 
decisions  down  to  the  conclusion  of  Ix>rd  CfaanceUor  Cowper'a 
judicial  life. 

Precedents  in  Chancery  is  a  ooUeotion  of  cases  between  1689 
and  1722 ;  and  the  author  of  those  reports,  and  of  the  first  vol- 
ume of  Equity  Cases  Abridged,  is  generally  supposed  to  be  the 
stune  persou.  They  are  works  which  contain  very  brief  cases,  in 
comparison  with  the  voluminous  details  of  modern  reports ;  but 
they  are  of  respectable  anthority.  (a)  Peere  Williams's  Reports 
extend  from  the  beginning  of  the  last  century  to  the  year  1735, 
and  they  embrace  the  period  of  the  decisions  of  a  succession  of 
emiaent  men,  who  preuded  in  chancery  in  the  former  part  of 
that  century.  The  notes  of  Mr.  Cox  to  the  fourth  edition  o£  these 
reports  gave  to  that  edition  the  character  of  being  the  best  edited 
book  on  the  law.  Even  before  his  learning  and  industry  had 
given  new  character  and  value  to  the  reports  of  Peere  Williams, 
they  were  regarded  as  one  of  the  most  perspicuous,  useful,  and 
interesting  repoutories  of  equity  law  to  be  found  in  ihe  lan< 
gut^. 

Mosetey's  reports  of  cases  during  the  time  of  Lord  King  have 
received  a  various  and  contradictory  character  and  treatmenL 
Lord  Mansfield  said  it  was  a  book  not  to  be  quoted ;  but  Lord 
Eldon,  who  is  presumed  to  have  been  a  better  judge  of  the  merits 
of  the  work,  says  that  Moseley  is  a  book  of  considerable  aoon- 
racy.  (&)    It  is  fortunate  that  we  have  even  so  imperfect  a  view 

(a)  1  VeKr,  UT  i  S  Vemj.  S86 ;  6  Vetej,  ML 
(A)  3Aiii(.Sei;  &BarT.S03Si  IHeriT.Q^. 
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of  the  deoiaions  of  Lord  King,  who  was  an  eminent  scholar,  and 
to  whom  Mr.  Locke  bequeathed  bis  papers  and  library. 

Lord  Talbot  presided  in  chancery  but  a  very  few  years.  He 
was  a  pure  and  exalted  character,  who  died  in  the  vigor  of  his 
age,  and  his  loss  was  lamented  as  a  great  national  calamity.  The 
oases  during  bis  time,  under  the  title  of  "  Cases  tempore  Talbot," 
-are  well  reported,  and  have  a  reputation  for  accuracy. 

*Lord  Haidwicke,  the  successor  of  Lord  Talbot,  held  *494 
the  great  seal  for  upwards  of  twenty  years,  and  l^e  present 
wise  and  rational  system  of  English  equi^  jurisprudence  owes 
more  to  him  than  perhaps  to  any  of  his  predecessors.  His  deci- 
sions are  reported  in  the  elder  Vesey  and  Atkyns,  and  partly  in 
Ambler  and  Dickens ;  and  though  none  of  them  are  eminent 
reporters,  either  for  accuracy  or  precision  in  the  statement  of 
the  oases,  or  in  giving  the  judgment  of  the  coort,  (a)  yet  the 
value  of  his  o^nions,  and  the  great  extent  of  his  learning,  and 
the  solidity  of  his  judgment,  have  been  sufficiently  perceived  and 
□nderstood.  There  is  no  jndge  in  die  judicial  annals  of  England 
whose  judicial  character  has  received  greater  and  more  constant 
hom^e.  His  knowledge  of  the  law,  said  a  very  competent  judge, 
was  most  extraordinary,  and  he  was  a  consummate  master  of  the 
profession.  (6)  His  decisions,  at  this  day,  and  in  our  own  courts, 
do  undoubtedly  carry  with  them  a  more  commanding  weight  of 
authority  than  those  of  any  other  judge ;  and  the  best  editions 
of  tbe  elder  Vesey  and  Atkyns  will  continue  to  fix  the  attention 
and  study  of  succeeding  ages. 

Eden's  Reports  of  the  decisions  of  Lord  Northington,  the  suc- 
cessor to  Lord  Hard  wicke,  are  very  authentic  and  highly  esteemed.  - 
They  surpass  in  accuracy  the  reports  either  of  Ambler  or  Diekens 
within  the  same  period ;  and  the  authority  of  Lord  Nortbington 
is  very  great,  and  it  arose  from  the  uncommon  vigor  and  clearness 
of  his  underataading.  The  next  book  of  reports  of  deserved 
celebrity  is  Brown,  commencing  with  Lord  Thurlow's  appoint- 
ment to  the  Moe  of  chancellor ;  and  the  high  character  of  the 
court  at  that  period  gave  to  those  reports  a  very  extensive 
authority  and  oiroalation,  for  which  they  were  indebted  more  to 
the  reputation  of  the  chancellor  than  to  any  merit  in  the  execu- 

(a)  BaUer,J.,liieEMt,  28,11.;  SIi  J.  Haufleld,  In  6  TAtmt  U;  4  Te«er,  188,  n. 
Fi«fM«  t«  Eden'i  Bep. ;  1  Sch.  ft  Laf .  3U. 
(&)  Lord  Kwjroa,  7  T.  R.  416. 
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tion  of  die  work.  Coz'«  Cuob  ib  Cimaeerj  give  m  &e 
*  495    *  4eoinoii8  of  Iiord  Kbiitod,  vhik  he  wm  Master  of  tfae 

Bolls  UBder  Thuiiow,  as  well  as  the  deoiBiams  of  Um  I^id 
Chancellor  daring  the  Hame  i»erio<i  They  were  intended  as  a 
sapplement  to  the  xepoits  of  Biovrn  and  the  yoooger  Ttae/,  ao 
far  as  those  reports  oovered  the  period  embnced  bj  tlte  oasaa, 
aod  they  are  neat,  brief,  and  perspiouous  reports,  of  unqoeation- 
able  accuracy.  A  new  and  greatly  improved  edition  has  lately 
been  published  iu  New  York,  under  the  aiqierintendeufie  oC  one 
of  the  masters  in  (dianoei?. 

The  reportfi  of  the  younger  Vesey  extend  otct  a  large  spaoe 
of  time,  and  contain  the  reaearches  of  Sir  Siehatd  Pepper  Ardao, 
as  Master  of  tJie  Rolla,  and  the  whole  of  tihe  deoisioiia  ai  Lord 
Loughborough,  and  carry  us  far  into  tho  time  of  Lord  EJdtm. 
These  reports  are  distiDguished  for  their  copiousness  and  fidelity. 
The  same  character  is  due  to  the  reporiis  of  hie  aucoeasoiB ;  ai^ 
though  great  oomplaiota  have  been  made  at  the  dday  of  caoasa, 
arifling  from  the  cautious  aad  doabtang  mind  of  the  present  (a) 
veneraUe  Lord  Chanoellor  of  England,  it  seems  to  be  universally 
conceded,  that  he  bestows  extraordinary  diligence  in  the  iuvesti- 
gation  of  immense  details  of  busiiwMi,  aad  arrires  in  the  end  at 
a  oorreet  concluaioa,  and  displays  a  most  comprehensiTe  and 
familiar  aoquaintanoe  with  equity  principles.  It  nuist,  neverthe- 
less, be  admitted  that  the  reports  of  Lord  Kldon'e  administimtion 
in  equity,  amounting  to  perhaps  thirty  YoloiBes,  and  re[Jete 
with  attenuated  discuBsion,  and  loose  suggestions  of  doubts  and 
difficulties,  are  enoi^rh  to  task  very  severely  the  patience  of  the 
profession. 

There  are  reoent  r^wrts  of  decisions  in  other  d^taitments  of 
equity  which  are  deserving  of  great  attention.  The  chaiaoter 
(^  those  branches  of  the  equity  juriBdiotion  is  eminently  sustained ; 
and  the  reported  decisions  of  Lord  Redesdale  and  Lord  Manners, 
in  the  Irish  Court  of  Chanoery,  are  also  to  be  placed  on  a  lev^ 
iu  point  of  authority,  with  the  beet  produetioas  c^  the  Eof^ish 
bench. (i) 

M  lesa. 

(A)  The  LlvM  of  the  Lord  Chancellon  of  England,  from  the  euUett  tlmN  till  the 
tngn  of  George  IV.,  in  C  toIi.  8ro,  London,  IBM,  hj  Lord  OwoplteU.  ia  the  miMt 
InstractlTe  and  attractire  work  on  legal  Uographj  ti«t  ii  extant,  and  eqnaUf  di» 
tlDgaiahed  for  ita  truth,  [tt  ckudor,  and  iu  freedom. 
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Upon  our  Amenoui  eqait;-  reports  I  faare  oalj  to  observe, 
tiiat,  being  decisions  in  eases  srismg  onder  our  domestio 
*lswa  and  s^stentt,  tbey  oannot  but  exoUe  r  stronger    *4d6 
interest  in  tbe  mind  of  the  stndent ;  snd  from  their  more 
eudre  ipplioa^n  to  oar  oiicumatancefl,  tltey  will  carry  with  them 
the  greater  authority.  ^ 

I  [The  reporta  of  judicial  dedikiiM,  to  New  Tork,  Johinoii'i   Reports,   Fuge'i 

wUcb   tb«   attention  of   tlie  Amtntaa  Iteport*,  and    Barbonr'a   ClMiiceiT  Be- 

lairjOT  la  dlraotad.  ba*e  becoma  too  no-  poitt,  compriM    tha   mhelt   •jrMaia    of 

meroui  btgd  to  b«  dealgiuited  in  a  llm-  equity  law,  aod  will   alwR/a  be  tbo  »■ 

ftad  note.    The  Engluh  reports  BtitI  retain  tort  and  atudy  of  the  American  lawyer. 
Uidr  Mgh  nnk  to  the  lawyer't  library.  Of  the  &«t  of  those  t^anoeUora  It  k 

Tfae  altenttloM  of  oar  fonai  of  plead-  nnneoenary  to  apeak  to  Ik*  Teadw  of  hli 

logs,  and  In  tbe  nilea  ot  prooednre,  and  Tcdnmei.      Ifoat  of    hb  decMoaa  harfl 

tbe  diffeicoces  of  oor  political  syslenu,  been  tranaferrvd  to  hi*  ConDMOtariea. 

indeed,  render  many  of  the  English  ded-  "  Lector,   si  monajnentani    requiiii  dr- 

dona  inapplicable  to  oar  circnnistances ;  cumiptcel" 

\nt  tke  maai  of  legal  qneatioaa  will  al-  Bat  it  may  be  pemitted  to  the  editor 

waiys  remrin  aljhe  in  both  countilea.    Hie  to  rotder  his  trfiinte  of  homage  to  Chan- 

Msentlal  prindplea  of  dril  liberty  belong  cellor  Walworth.    It  has  been  his  privt- 

to  both ;  the  mode  of  legislation  In  each  lege   to  practise    under  the  Chancellor 

b  the  same ;  and  the  system  of  erldence,  dnring  his  whole  term  of  office,  and  to  ob- 

the  rights  of  penona,  and  the  great  body  serre  tkoae  high  Jndidal  qualitiea  which 

of  comiDetctal  law,  are  eomman  to  Bnflf-  bar*  rarely  heen  equalled.    It  in  Ua  d^ 

land  and  America.     The  reports  of  tbe  meaner  on  the  bench  tfa«  ChancellM  waa 

courts  of  England  seemed  for  a  while  to  sometimes  open  to  criticism,  it  was  that 

langulah,   after  tbe  retirement  of  Lord  only  which  has  been  applied  to  kindred 

EBenboroogh,  bat  they  nsrer  Bzldbiled  getdn*,  that  "he  waa  prermted,  by  hb 

tbe  sdeDce  of  tlw  Uw  In  so  hl^  and  InooncaiTable  npkllty  in   apprehending 

cnltlvated  a  state  as  at  the  present  tbne.  the  opinions  of  otber*,  bom  judging  aocD- 

If  it  be  not  presuming  la  an    Ameri-  rately  of  their  reasonableness."   This  crit- 

can  annolator  to  pretend  to  discriminate  idsm,   howeier,  nerer    approached   his 

a«»g  the  ceolemporary  dedsioas,  be  matsred  Aediiani,  eiabiadDg  tbe  whole 

.■say  point  «at  to  the  stvdent,  among  the  circle  af  equity.    Kevcr,  pertu^x,  were 

commoitlaw  reports,  tbe  dedaions  of  the  so  many  decisions  Bkade,  where  to  few 

Court  of  Exchequer,  since  Baron  Farke  were  inaccurate  as  to  facts  or  erroneooi 

and  Lis  Tery  learned  assodatei  became  Inlaw. 

'Ae  Judges,  as  worthy  of  the  brightest  If  it  was  destined  that  the  Court  of 

period  of  EngUsh  jnrlsprudance.  ChaBoaiy  abould  fall  uo4er  a  reform 

Since  tbe  last  enlition  of  tbe  Cotnmen-  wbkib  apparently  designs   to  oUlterate 

tariea  appeared,  the  Court  of  Chancery  the  hlstoiy  as  well  as  the  legal  systems 

of  New  York  has  ceased  to  exist,  and  of  the  past,  it  is  a  consolation  to  reflect 

with  It  has  doted  a  aeries  o(  equity  re-  that  It  feU   without  imputation  oa  iti 

porta  wldeb  reflected  lastre  on  the  atate,  parity  or  Dsefnlnes^  and  that  no  oonit 

and  tbe  influence  of  which  has  permded  was  ever  under  the  guidance  of  a  judge 

the  jurisprudence  of  the  nation.     The  purer  In  character  or  more  gifted  in  tal- 

reports  conti^otng  Ae  decisions  of  tbe  ent  than    tbe    last    chancellor  of    New 

-two  most  disHnanlsbed   dunceikn  vi  Totk.— W.  S.] 
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5.  DitorMtlnB  dunotsr  of  RapoTta.  —  I  have  now  finished  a  lac- 
cinct  detail  of  the  principal  reporten ;  and  when  the  student  has 
been  thoroughly  initiated  in  the  elements  of  legal  science,  I  would 
strongly  recommend  them  to  his  notice.  The  old  cases,  prior  to 
the  year  1688,  need  only  be  occasionally  consulted,  and  the  lead- 
ing decisions  in  them  examined.  Some  of  them,  however,  are  to 
be  deeply  explored  and  stodied,  and  particularly  those  cases  and 
decisions  which  have  spread  their  influence  far  and  wide,  and 
established  principles  which  lie  at  the  foandations  of  English 
jurisprudence.  Such  cases  have  stood  the  scrutiny  of  contem- 
porary judges,  and  been  illustrated  by  succeeding  artists,  and  are 
destined  to  guide  and  control  the  most  distant  posterity.  The 
reports  of  cases  unce  the  middle  of  the  last  century  onght,  in 
most  instances,  to  be  read  in  coarse,  and  they  will  conduct  the 
student  over  an  immense  field  of  forensic  discussion.  They  con- 
tain that  great  body  of  the  commercial  law,  and  of  the  lav  of 
contracts,  and  of  trusts,  which  governs  at  this  day.  They  are 
worthy  of  being  studied  even  by  scholars  of  taste  and  general 
literature,  as  being  anthentlo  memorials  of  the  business  and  man- 
ners of  the  f^e  in  which  they  were  composed.  Law  reports  are 
dramatic  in  their  plan  and  sbmcture.  They  abound  in  pathetic 
incident,  and  displays  of  deep  feeling.  They  are  faithful  records 
of  those  "  little  competitions,  factions,  and  debates  of  mankind  " 
that  fill  up  the  principal  drama  of  human  life ;  and  which  an 
engendered  by  the  love  of  power,  the  appetite  for  wealth,  the 
allurements  of  pleasure,  the  delusions  of  self-interest,  the  melan- 
choly perrersion  of  talent,  and  the  machinations  of  frand.  They 
give  us  the  skilful  debates  at  the  bar,  and  the  elaborate  opinions 
on  the  bench,  delivered  with  the  authority  of  oracular  wisdom. 
They  become  deeply  interesting,  because  tbey  contain  true  por- 
traits of  the  talents  and  learning  of  the  sages  of  the  law. 
*  497  *  We  should  have  known  but  very  little  of  the  great  mind 
and  varied  accomplishments  of  Lord  Mansfield,  if  we  had 
not  been  possessed  of  the  faithful  reports  of  his  decisions.  It  is 
there  that  bis  title  to  the  character  of  "  founder  of  the  commer- 
cial law  of  England  "  is  verified.  A  like  value  may  be  attributed 
to  the  reports  of  the  decisions  of  Holt,  Hardwicke,  Willes,  Wil- 
mot,  DeGrey,  Camden,  Tharlow,  Buller,  Kenyon,  Sir  William 
Scott,  Grant,  and  many  other  illustrions  names,  which  will  be 
immortal  as  the  English  law.  Nor  is  it  to  be  overlooked  as  a 
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matter  of  minor  importaoce,  that  the  jadioial  tribanala  have 
been  almost  uniformly  diatingaished  for  their  immaculate  purity. 
Every  peison  well  acquainted  witJi  the  contents  of  the  English 
reportfl  most  have  been  struck  with  the  unbending  integrity  and 
lofty  morals  with  which  the  courts  were  inspired.  I  do  not  know 
where  we  could  resort,  among  all  the  volumes  of  human  com- 
poeitioa,  to  find  more  constant,  more  tranquil,  and  more  sublime 
mautfestatioQs  of  the  intrepiiUty  of  conscious  rectitude.  If  we 
were  to  go  back  to  the  iron  times  of  the  Tudors,  and  follow  judi- 
cial history  down  from  the  first  pt^e  in  Dyer  to  the  last  page  of 
the  last  reporter,  we  should  find  the  higher  courts  of  civil  judica- 
ture, generally,  and  with  rare  exceptions,  presenting  the  imi^e 
of  the  sanctity  of  a  temple,  where  truth  and  justice  seem  to  be 
enthroned,  and  to  be  personified  in  their  decrees. 
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LECTURE  XXII. 

OV  THB  fBDICIPAL  PUBUCAnONB  OH  'THC  OOXHOK  UV. 

The  reports  of  adjudged  oases  are  admitted  to  oontain  Un 
highest  uid  most  antbentio  evidenoe  of  the  pnnciplea  and  rolea 
of  lihe  common  lav;  but  there  are  oiimeroiui  other  works  of 
sf^es  in  the  profeseioii  vfakh  oootrUNite  very  essentiiJlj  to  fMali- 
tate  the  researches  and  abridge  the  labor  of  the  student.  These 
works  acquire  by  time,  and  their  intriDsio  Talue,  the  weight  of 
authority ;  and  the  earlier  text-books  are  cited  and  relied  upon 
as  Buch,  in  the  discussions  at  the  bar  and  upon  the  bench,  in  cases 
where  judicial  authority  is  wanting. 

One  of  the  oldest  of  these  treatises  is  GlauTiUe's  Tractatus  de 
Legihus  Anglie,  composed  in  the  leign  of  Henry  II.,  in  which 
he  was  chief  justiciary,  and  presided  in  the  aula  regit.  It  is  a 
plain,  dry,  perspicuous  essay  on  the  ancient  actions  and  the  forms 
of  writs  then  in  use.  It  has  become  almost  obsolete  and  useless 
for  any  practical  purpose,  owing  to  the  disuse  of  tl^  ancient 
actions ;  but  it  is  a  ourions  monoment  of  the  improved  state  of 
the  Norman  administration  of  justice,  (a)  It  is  peculiarly  venera- 
ble, if  it  be,  as  it  is  s^d,  the  most  ancient  book  extant  upon  the 
laws  and  customs  of  England.  It  has  been  cited,  and  commented 
upon,  and  extolled,  by  Lord  Coke,  Sir  Matthew  Hale,  Sir  Henry 
Spelman,  Selden,  Blackstoue,  and  most  of  the  eminent  lawyers 
and  antiquaries  of  the  two  last  centuries.  Mr.  Reeves  says  that 
he  incorporated  the  whole  of  Glanville  into  his  History  of  the 
English  Law. 

Bracton  wrote  his  treatise,  De  Legihus  et  Consuetudinibns 

[a]  In  tbe  Hiibn7  of  the  Boron^  aod  Hnnicipal  Corporatioai  of  Ae  Doited 
Kingdom,  by  MeMn.  Uerewether  &  Stephen*  (L  Int  18),  tU  that  ii  coot^Md  In 
the  earlier  Saion  law«,  uai  in  thou  of  WillUm  L  and  Ueary  L,  and  the  ctuulen  of 
thoae  periods,  it  said  to  be  In  a  great  degree  repeated  In  QlanTlUe,  and  again  in 
Britton.  lb.  L  4T6.  Dr.  Irving,  in  hia  Introdnction  to  the  Studj  of  the  Civil  Law, 
03,  aayi  that  OlanrUle'*  TraatlM  i»  lukder  conwd^nble  obligation  to  tbe  dvil  law. 
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Anglin,  in  the  leign  of  Henry  11.,  ftnd  be  is  8ud  to  have  been 
a  judge  itinerant  in  that  re^a*  and  [oofessOE  of  law  at 
*  Oxford.  He  is  a  clanBical  writer^  and  baa  been  eallad,  by  *  600 
a  perfect  judge  of  hia  merits,  (a)  the  father  of  the  F.ngli4i 
law,  and  the  great  ornament  of  the  age  in  which  he  lived.  Hie 
work  ia  a  aystematio  performance,  giving  a  complete  view  of  the 
taw  in  all  its  titles,  ae  it  stood  at  the  time  it  waa  written ;  and  it 
is  filled  with  oopions  and  accurate  details  of  legal  learning.  It 
treats  of  the  several  ways  of  acquiring,  maintaining,  and  leaover- 
ing  property,  much  in  the  manner  of  the  Institutes  of  Joatiuian. 
The  style,  clear,  expressive,  and  sometimes  polished,  has  been 
ascribed  to  the  inflaenoe  of  the  civil  and  canon  law,  which  he 
had  studied  and  admired ;  and  the  work  evinces,  by  the  &eedom 
of  the  quotations,  that  he  had  dcank  deep  at  those  fountains. 

Sir  William  Jones  says,  he  is  certainly  the  best  of  our  juridical 
olaasics,  though  he  is  perfectly  aware-  that  Bracton  ooi»ed  Jua- 
tiniui  almost  word  for  word,  (&)  ^  lu  tbe  reign  (d  Edward  I., 
Braeton  was  reduced  into  a  compendiuu  by  Thornton,  which 
shows,  says  Selden,  (0)  how  great  the  authority  of  Bracton  wsa 
in  the  time  of  Edward  I.  He  oontinuod  to  be  the  repository  of 
ancient  English  jurisprodence,  and  the  principal  source  of  legal 
BQthority,  down  to  the  time  of  the  publication  of  the  Institutes 
of  Lord  Coke. 

Stannforde,  in  his  Pleas  of  the  Crown,  published  about  the  time 

(a)  ReeTes'i  Hlitoi;  of  the  Eugllih  Law,  It.  670. 

{b)  Mr.  Spence,  in  hU  Equitable  JnritdlcHon  of  tbe  Court  ot  Cbmuetry,  L  116- 
13^  conddan  that  Bnetoa  drew  tlic  iMHdnK  of  Ui  bMtiM,  not  Iroiii  tba  Ab|^ 
&UCOD  or  .Aoglo-NoraiaB  jnrifiwiidenee,  but  etsenti^t]'  from  the  BomMi  kw. 

{e)  Diweitation  annexed  to  FleU,  c.  ii.  lec.  1. 

>  See  the  rerj  InterntUiB  tieatiM  on  in  Iti  praenC  (orm  aj  recent  aa  the  reign 
Bracton  and  hU  Relation  to  the  Raman  of  Edward  L.IncorpoTBtei  an  earlier  work 
Law,  bj  Profeeior  Cart  Ontefbock,  tnuu-  of  the  age  of  Alfred."  VoL  L  intTodoe- 
Uted  by  Brinton  Coie.  PUIadelphia :  tion,  Ixitl,  n.  2.  See  ibo  p.  24,  n.  (6),  and 
Uppincott  &  Co.,  leae.  eepKlallr  11.239, a.  |a).    "On  the  whole 

A  new  and  critical  edition  of  Brilton,  there  li  no  book  on  the  law  of  greater 
bj  Mr.  T.  U.  Nichob,  with  Tarionun  nee  and  raloa  to  a  kgal  hiitorlan."  But 
leadliiga  and  a  tranBlation,  has  been  pal>  we  have  tfae  roach  greater  antbority  of 
liihed  from  tbe  Clarendon  Preu.  PalgraTe    {2    Englith     Commanweallh, 

Hr.  VlnlaaoD,  the  editor  of  the  lait  czIt)  tliat  "  we  are  compelled  to  re- 
•dlUoo  of  Reeree'i  Historr  of  the  Bag-  Ject  It  *■  eridenee  concerning  tbe  eait; 
1^  Law,  in  hie  note*  to  tbat  work,  make*  Jnrieimidence  of  Anglo-Saxon  England  i " 
very  large  nee  of  the  Hirror  <rf  JoiUcea,  and  ha  caDt  It "  a  rer^  cnriona  ipeclmeD 
pM,  Wl,  □.  (<),  wUeh,  ha  fare,  "  Ition^    of  the  apooTpiuof  the  law,"  ib.  note. 
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of  Philip  aod  Mary,  bears  strong  testimony  to  the  merits  anci  to 
the  authority  of  Braoton.  It  ia  stated  in  Plowden,  (d)  that 
neither  Olanville  nor  Bracton  were  to  be  cited  as  authoritiea,  bat 
rather  as  ornaments  to  the  discourse ;  and  in  several  other  books 
the  same  thing  was  said,  (e)     But  Mr.  Reeves,  in  bis  His- 

*  501   tory  of  the  English  Law,  (/)  justly  *  vindicateB  the  charac- 

ter of  Braoton  from  such  unmerited  aspersion ;  and  what 
is  as  much,  and  perhaps  more  to  the  purpose,  the  learned  Selden, 
whose  knowledge  of  English  legal  antiquities  was  anriralled, 
declares  that  this  notion  is  founded  in  error.  Glanville  and 
Bi-acton  are  authors  of  great  service  to  all  who  iq^ply  themselves 
to  the  study  of  the  law,  and  are  desrous  of  knowing  its  origin 
and  progress  from  the  very  foundation,  (a)  They  contain  nam- 
berless  things,  said  Selden,  which  in  his  day  either  remained 
entire,  or  were  only  partially  abrogated;  and  they  contun  anch 
information  on  ancient  customs  and  laws,  as  to  carry  with  tiiem 
authority  as  well  as  illnatration.  Lord  Holt,  in  the  great  case  oi 
Coffgt  V.  BerTiard,  made  free  use  of  Bracton,  and  spoke  of  him  as 
an  old  author  full  of  reason  and  good  sense. 

Britton  and  Fleta,  two  treatises  in  the  reign  of  Edward  I.,  were 
nothing  more  than  appendages  to  Bracton,  and  from  whom  tbej 
drew  largely.  Lord  Coke  says  (h)  that  Britton  was  Bishop  of 
Hereford,  and  of  profound  judgment  in  the  common  law,  and  that 
Fleta  was  written  by  some  learned  lawyer,  while  in  confinement 
in  the  Fleet  prison,  (c)  The  dissertation  which  Selden  annexed 
to  the  edition  of  Fleta,  printed  in  his  time,  ia  evidence  of  the  high 
estimation  in  which  the  work  was  then  held ;  and  it  is  a  little 
singular  that  President  Henault,  in  his  chronological  abridgment 
of  the  History  of  France,  (d)  should  refer  to  this  ancient  English 
treatise  of  Fleta  as  an  historical  authority.  {«) 

(d)  p.  357,  S68.  («)  1  Show.  118;  11  Sute  TVUli,  118. 
(/)  Vol.  It.  670.  671. 

(a)  Selden'i  DiMerUtloni,  c.  1,  wx.  8. 
(ft)  Fr«f.  to  10  Co. 

(e)  Lord  Cftmpbell.  In  hb  rerj  InterMting  lire*  of  the  Lord  Chucellon,  ttji 
that  BrittoD  tet  the  ezKmple  of  writing  Uw  book*  In  French,  which  wu  followed  for 
K>me  centariee. 

{d)  Tom.  1.  268. 

(0)  The  Mirror  of  Jiuticei  wh  Mid,  recenOr,  V  Ch.  J.  llndikl  {«  BIng.  N.  C 

S37),  to  be  ft  book  of  greftt  antbori^,  ftnd  of  the  euliMt,  tiiongh  nncertaln  d«te. 

Lord  Coke  ipoka  of  lt«  avthori^  ud  uitiqiiitr  in  h^h  tenu,  ftnd  thftt  moat  id  II 

wu  wrlttMi  befon  the  ooD^iiMt    Pr^.  to  8  Co.  ftnd  Piet.  to  10  Co.    Ur.  Boerei, 
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Sir  John  Fortesooe's  treatiae,  De  Laudibus  Legum  AngVise,  warn 
written  in  the  reign  of  Henry  VI.,  under  whom  he  was  Chief 
Justice,  and  sftervrards  Chancellor.  It  ia  in  the  form  of  a  dialogue 
between  him  and  the  young  prince,  and  he  undertakes  to 
Bhow  that  the  common  law  was  the  most  *  reasouable  and  *  502 
the  most  ancient  in  Europe,  and  superior  to  the  civil  law. 
It  displays  sentiments  of  liberty,  and  a  sense  of  a  limited  mon- 
archy, remarlcable,  in  the  fierce  and  barbarous  period. of  the  Lan- 
castrian civil  wars,  and  an  air  of  probity  and  piety  runs  through 
the  work.  He  inmsted,  for  instance,  that  the  conviction  of  crimi- 
nals by  juries,  and  without  torture,  was  much  more  just  and 
humane  than  the  method  of  the  continental  natious ;  and  that 
the  privilege  of  challenging  jurors,  and  of  bringing  writs  of 
attaint  upon  corrupt  verdicts,  and  the  usual  wealth  of  jurors, 
afforded  that  security  to  the  lives  and  property  of  English  sub- 
jects, which  no  other  country  was  oapable  of  affording.  He  run 
a  parallel,  in  many  instances,  between  the  common  and  the  civil 
law,  in  order  to  show  the  superior  equity  of  the  former,  and  that 
the  proceedings  in  courts  of  justice  were  not  so  dilatory  as  in 
other  nations.  Though  some  of  the  instances  of  that  superiority 
which  he  adduces,  such  as  the  illegitimacy  of  antenuptial  children 
and  the  doctrine  of  fesdal  wardships,  are  of  no  consequence,  yet 
the  security  ariung  from  trial  by  jury,  and  the  security  of  life 
and  property  by  means  of  the  mixed  government  of  England,  and 
die  limitations  of  the  royal  prerogative,  were  solid  and  pre- 
eminent marks  of  superiority. 

This  interesting  work  of  Fortescue  has  been  translated  from 
the  Latin  into  English,  and  illustrated  with  the  notes  of  the 
learned  Selden ;  and  it  was  strongly  recommended,  in  a  subse- 
quent s^e,  by  such  writers  as  Sir  Walter  Raleigh  and  St.  Ger- 
main. And  while  upon  this  author,  we  cannot  but  pause  and 
admire  a  system  of  juriapmdence  which,  in  so  uncultivated  a 
period  of  society,  contained  such  singular  and  invaluable  pro- 
visions in  fevor  of  life,  liberty,  and  property  as  those  to  which 
Fortescue  referred.  They  were  unprecedented  in  all  Greek  and 
Roman  antiquity,  and,  being  preserved  in  some  tolerable  degree 
of  freshness  and  vigor,  amidst  the  profound  ignorance  and  Ucen- 

authoT  of  the  Huto)7  of  the  Engliah  law,  ipMki  of  it  m  a  cnrioot.  Mid  in  miik 
degree  aatheDtic  trad,  and  as  compiled  \>j  Horne,  under  Edwud  H,  from  tome  work 
of  that  kind,  and  legal  dociunent*  in  tli«  Anglo-Saxon  timet.    [Ante,  GOO,  n.  ].] 
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tious  aplrib  o£  the  feudal  agea,  thej  justly  eutitla  the  common 
law  to  a  shore  i^  that  constaot  and  Tivid  eulogy  whioh  the 

*  503  English  lawyers  *  have  always  liberally  bestowed  upon 

their  municipal  ioatitutiiHU. 
Littleton's  Book  of  Tenures  was  compoeed  in  the  re^  of 
Edward  IV.,  and  it  is  oooBoed  enUrely  to  the  doctrines  of  the 
old  English  kw,  concerning  the  tenure  of  real  estates,  and  the 
incidents  and  services  relating  thereto.  In  the  first  book,  Little- 
ton treats  of  the  quantity  of  interest  in  estates,  under  the  heads 
of  fee-simple,  fee-tail,  teoant  in  dow«r,  tenant  by  the  curtesy, 
tenant  for  life,  for  years,  and  at  will.  In  the  second  book,  he 
treats  of  the  several  tenures  and  services  by  which  lands  were 
then  held,  such  as  homage,  fealty,  villeoage,  And  knight  service. 
In  tlie  third  book,  be  treats  of  divers  subjects  relative  to  estates 
and  their  tenoxes,  under  the  heads  of  parceners,  joint  tenants, 
estates  on  condition,  releases,  warranty,  &c.  He  e^lained  the 
learning  of  that  period  on  the  subject  of  tenures  and  estates,  with 
a  felicity  of  arrangement,  and  peispionity  and  precision  of  st^le, 
that  placed  bim  above  aU  other  writers  on  the  law.  No  work 
ever  attained  a  more  decided  and  permanent  repatatitu  for  aooo- 
lacy  and  authority.  Lord  Coke  says,  (a)  that  Littleton's  Teniuea 
was  the  most  perfect  and  absolute  work,  and  aa  free  frmu  error 
aa  any  book  that  ever  was  written  on  any  human  science ;  and 
he  is  justly  indignant  at  the  presumptnous  and  absurd  censuree 
which  the  celebrated  civilian,  Notman,  was  pleased  to  bestow  on 
Littleton's  clear  and  accurate  view  of  English  feudal  tenures. 
He  said  he  had  known  many  of  his  cases  drawn  in  question,  bat 
never  could  find  any  judgment  given  against  any  of  them,  which 
could  not  be  affirmed  of  any  other  book  in  our  law.  The  great 
excellence  of  Littleton  is  his  full  knowledge  of  the  subject,  and 
the  neatness  and  simplicity  of  his  manner.  He  cites  but  very 
few  oases,  but  he  holds  no  opinion,  says  his  great  commentator, 

but  what  is  supported  by  authority  and  reason.    A  great 

*  504    part  of  Littleton  is  not  now  law,  or  is  entirely  *  obsolete 

with  us ;  and  particularly  much  of  the  matter  in  the  chap- 
ters on  estates  in  fee-tail,  copyholds,  feudal  services,  discontinu- 
ance, attornment,  remitter,  confirmation,  and  wuranty.  But, 
even  at  this  day,  what  remains  concerning  tenures  cannot  be  well 
understood  without  a  general  knowledge  of  what  is  abolished ; 
(a)  pMfaca  to  Co.  Litt.  and  to  10  Ci>. 
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and  even  the  obsolete  part;  of  LittletoD  can  be  stnclied  with 
pleasure  and  profit  by  all  wbo  are  deiuroiis  to  trace  the  history 
and  grounds  of  the  law.  It  has  been  supposed  by  Mr.  Butler 
tiiat  Littleton's  treatise  would  still  be  a  proper  introduodoQ  to 
the  institutes  of  the  English  law  on  the  subject  of  real  estates. 

Perkins's  Treatise  of  the  Laws  of  England,  written  in  the  reign 
of  Henry  VIII.,  has  always  been  deemed  a  valuable  book  for  the 
learning  and  ingenuity  displayed  in  it  relating  to  the  title  and 
conveyance  of  real  property.  Coke  said  it  was  wittily  and 
learnedly  composed ;  and  Lord  Mansfield  held  it  to  be  a  good 
authority  in  point  of  law.  It  treats  of  grants,  deeds,  feoffments, 
exchange,  dower,  curtesy,  devises,  surrenders,  reservations,  and 
conditions ;  and  it  abounds  with  citations,  and  supports  the  posi- 
tions laid  down  by  references  to  the  Year  Books,  and  Fitzherbert's 
Abridgment. 

The  Dialogue  between  a  Doctor  of  Divinity  and  a  Student  in 
Law  was  written  by  St.  Germain,  in  the  reign  of  Henry  VIII., 
and  discusses,  in  a  popular  manner,  many  principles  and  points 
of  common  law.  The  seventeenth  edition  of  this  work  was  pub> 
lished  in  1787,  and  dedicated  to  the  younger  students  and  pro- 
fessors of  law.  It  has  always  been  considered  by  the  courts,  and 
the  best  of  the  juridical  writers,  as  a  book  of  merit  and  authority. 
The  form  of  writing  by  dialogue  was  much  in  use  among  the 
ancients,  and  some  of  the  finest  treatises  of  the  Greeks  and 
Romans  were  written  in  that  form,  and  particularly  the  remains 
of  the  Socratio  school  in  the  writings  of  Xenophon  and  Plato, 
and  the  rhetorical  and  philosophical  treatises  of  Cicero.  The 
three  most  interesting  productions,  in  the  form  of  dialogue, 
on  the  English  law,  are  Fortescue,  already  mentioned, 
•  this  work  of  St.  Germain,  and  the  elegant  and  classical  *  505 
work  entitled  Eunomus,  or  Dialogues  concerning  the  Law 
and  Constitution  of  England,  by  Mr.  Wynne. 

But  the  legal  productions  of  the  preceding  f^es  were  all  sur- 
passed  in  value  and  extent  in  the  reigns  of  Elizabeth  and  James 
by  the  results  of  the  splendid  talents  and  immense  erudition  of 
Bacon  and  Coke.  The  writings  of  Lord  Bacon  on  the  municipal 
law  of  England  are  not  to  be  compared  in  reputation  to  his  pro- 
ductions in  physical  and  moral  science  ;  but  it  is  nevertheless  true, 
that  be  shed  light  and  learning,  and  left  the  impression  of  pro- 
found and  original  thought,  on  every  subject  which  he  touched. 
™i.i.-88  [598] 
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It  WB8  the  conree  of  liis  life  to  connect  law  with  other  «tadi«a, 
and,  therefore,  he  admitted  that  his  aignmentB  might  have  th4 
more  variety,  and  perhaps  the  greater  d^th  of  reason.  His  ptin- 
cipat  law  b«cts  are  his  Elements  of  the  Common  LaWi  contain- 
ing an  illostration  of  the  most  important  maxims  of  the  oommoa 
law,  aud  of  the  use  of  the  law  in  its  appticatdon  to  the  protection 
■of  person,  property,  and  character,  and  his  Reading  upon  the 
:Statute  of  Usee.  Lord  Baoou  aeems  to  hare  disdained  to  eite 
aathoiities  in  his  law  treatises  ;  and  in  that  respect  he  approved 
«f  the  method  of  Littleton  and  Fitxherbert,  and  condemned  that 
of  Perkins  and  Stannforde.  (a)  Ha  admits,  faowerer,  that  in  his 
own  private  copy  he  had  all  his  aathorities  qnoted,  and  Uuit  he 
£d  'Sometimes  "  we^b  down  aathorities  bj  evidence  of  reason  ; " 
and  that  he  intended  rather  to  correct  the  law  than  soothe  re- 
cedved  erroT,  or  endeavor  to  reconcile  contradictions  by  anprofit- 
able  subtlety.  He  made  a  proposal  to  King  James  for  a  digest 
of  ibe  whole  body  of  the  common  and  statute  law  of  England ; 
and  if  he  had  been  encour^^  and  enabled  to  employ  the 
reseuices  of  his  great  mind  on  snch  a  noble  work,  he  wonld  have 
done  infinite  service  to  mankind,  and  have  settled  in  his 

*  506   favor  the  question,  *  which  he  said  would  he  made  with 

posterity,  whether  he  or  Coke  was  the  greater  lawyer. 
The  wriUngs  of  Lord  Bacon  are  distingniahed  for  tlie  perspioui^ 
and  simplicity  with  which  every  subject  is  treated. 

Lord  Coke's  Institutes  have  bad  a  most  extensive  and  penna- 
nent  inflaence  on  the  common  law  of  England.  The  first  part  is 
■a  commentary  upon  Littleton's  Tenures  ;  and,  notwithstanding 
the  magnitude  of  the  work,  it  has  reached  seventeen  editions. 
Many  of  the  doctrines  which  his  writings  explain  and  illustrate 
have  become  obsolete,  or  have  been  swept  away  by  the  current 
of  events.  The  influence  of  two  centuries  must  inevitably  work 
a  great  revolution  in  the  laws  and  usages,  as  welt  aa  in  the  man- 
ners and  taste,  of  a  nation.  Perhaps  everything  useful  in  the 
Institutes  of  Coke  may  be  found  mors  methodically  arranged, 
and  more  interestingly  taught,  in  the  modern  compilations  and 
digests ;  yet  his  authority  on  all  subjects  connected  with  the 
ancient  law  is  too  great  and  too  venerable  to  be  neglected.  The 
writings  of  Coke,  as  Butler  has  observed,  (o)  stand  between  and 
connect  the  ancient  and  the  modem  law,  — the  old  and  new  jaris- 

(«)  Preface  to  Ui  Law  TrvsU.  (s)  Pref.  to  Co.  Utt. 
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prudence.  He  explainB  the  ancient  system  of  lav  rs  it  stood  in 
his  day,  and  he  points  out  the  leadii^  oiroomstances  of  the  inno- 
TaticXL  vbich  vas  begnn.  We  have  in  his  works  the  beginning 
of  the  disose  of  real  actions  ;  the  tendency  of  the  nation  to  abolish 
the  military  tenures;  the  rise  of  a  system  of  equity  jurisdiction, 
and  the  outlines  of  every  point  of  modem  lav. 

The  seeond  part  of  the  Institutes  of  Coke  is  a  commentary  upon 
the  ancient  statutes,  beginning  vith  Magna  Charta,  and  proceed- 
ing dovn  to  the  reign  of  Henry  YIH. ;  and  his  commentaries 
upon  the  ancient  statutes  consisted,  as  he  himself  declared,  of  the 
authentio  resolutions  of  the  courts  of  justice,  and  were  not  like 
the  glosses  of  the  civilians  npon  the  text  of  the  civil  lav, 
which  contain  so  many  diversities  *  of  (pinion  as  to  increase  *  507 
rather  than  to  resolve  douhts  and  Uncertainties.  His  com- 
mentATy  upon  Magna  Charta,  and  particularly  on  the  celebrated 
29th  chapter,  is  deeply  interesting  to  the  lawyers  of  the  present 
age,  as  well  from  the  value  and  dignity  of  the  text,  as  the  spirit 
of  justice  and  of  civil  hberty  which  pervades  and  animates  the 
work.  In  this  respect,  Lord  Coke  eclipses  hie  contemporary  and 
great  rival.  Lord  Baoon,  who  was  as  inferior  to  Coke  in  a  just 
sense  and  manly  vindication  of  the  freedom  and  privileges  of  the 
subject,  as  he  vas  superior  in  general  science  and  philosophy. 
Lord  Coke,  in  a  very  advanced  age,  took  a.  principal  share  in  pro- 
posing and  framing  the  celebrated  Petition  of  Right,  containing 
a  parliamentary  sanction  of  those  constitutional  limitations  upon 
the  royal  prerogative  which  were  deemed  essential  to  the  liberties 
of  the  nation. 

The  third  and  fourth  parts  of  the  Institutes  treat  of  high  treason 
and  the  other  pleas  of  the  crown,  and  of  the  history  and  antiqui- 
ties of  the  English  courts.  The  harshness  and  severity  of  the 
ancient  criming  code  of  England  are  not  suited  to  the  taste  and 
moral  sense  of  the  present  f^e  ;  and  those  parts  of  the  Institutes 
are  of  very  inconsiderable  value  and  use,  except  it  be  to  enlighten 
the  researches  of  the  legal  antiquary.  In  this  respect.  Coke's 
Pleas  of  the  Crown  are  inferior  to  the  work  under  that  title  by 
Staunforde,  who  wrote  in  the  age  of  Philip  and  Mary,  and  was 
the  earliest  writer  who  treated  didactically  on  that  subject. 
Staunforde  wrote  in  law  French  j  but  Lord  Coke,  more  wisely 
and  benevolently,  wrote  in  English,  because,  he  said,  the  matter 
of  which  he  txeated  concerned  all  the  suhjeots  of  the  realm. 
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Before  ve  quit  the  period  of  the  old  lav,  we  moat  not  omit 
to  notice  the  grand  abridgmeDts  of  Statham,  Fitzhecbert,  and 
Brooke.  Statham  was  a  baron  of  the  Exchequer,  in  the  time  of 
Edward  IV.  His  abridgment  of  the  law  was  a  digest  of  most 
titles  of  the  law,  compi-ising  under  each  head  adjudged  cases 
from  the  Year  Books,  gireu  in  a  concise  manner.  The  oases  were 
strung  together  without  regard  to  conneotioii  of  matter. 

*  508    It  is  doubtful  whether  it  was  *  printed  before  or  after 

Fitzherbert's  work,  but  the  latter  entirely  superseded  iL 
Fitzherbert  was  published  in  the  reign  of  Henry  VIII.,  and  came 
out  in  1514,  and  was,  for  that  period,  a  work  of  singular  learning 
and  utility.  Brooke  was  published  in  1573,  and  in  a  great  d^ree 
superseded  the  others.  The  two  last  abridgments  contain  the 
substance  of  the  Year  Books  regularly  digested ;  and  by  the 
form  and  order  which  they  gave  to  the  rude  materials  before 
them,  and  the  great  facility  which  they  aforded  to  the  aoqai&i- 
tioQ  of  ksowledge,  they  must  have  contribated  very  greatly  and 
rapidly  to  the  improvement  of  legal  acienoe.  Even  those  exceed- 
ingly laborious  abridgments  were  in  t^eir  turn  superseded  by  tfae 
abridgments  of  Rolle  and  his  successors.  Dr.  Cowell,  who  waa 
contemporary  with  Coke,  published  in  Latin  an  Institute  o£  the 
Laws  of  England,  after  the  manner  of  Justinian's  Institutes. 
His  work  was  founded  upon  the  old  feudal  tenures,  such  as  the 
law  of  wards  and  liveries,  tenures  in  eajnU,  and  knight  service. 
While  the  writings  of  Lord  Coke  have  descended  with  fame  and 
honor  to  posterity,  it  was  the  fate  of  the  learned  labors  of  Dr. 
Cowell  to  pass  unheeded  and  unknown  into  irreclaimable  ob- 
liviou.  (a)  And,  with  respect  to  all  the  preceding  periods, 
Reeves's  History  of  the  English  Law  contains  the  best  account 
that  we  have  of  the  progress  of  the  law,  &om  the  time  of  the 
Saxons  to  the  reign  of  Elizabeth.  It  covers  the  whole  ground 
of  the  law  included  in  the  old  abridgmeote,  and  it  is  a  work 

{a)  Dr.  Cowell  publiahed  a  Law  DicdoDarr,  or  the  Interpreter  of  Word*  and 
Termt  ti»ed  cither  in  the  Comnion  or  Stotute  Law,  and  In  the  TeDwea.  CoweU'a 
Interpreter  is  freqaenll;  cited  bj  the  EnglUh  antiquariiuis,  and  Ur.  Selden  nutea 
much  DM  of  it  in  hit  notes  to  Forte^cue.  It  it  one  of  the  anthorltiet  naed  by  Jacob 
in  compiling  hti  Law  Dictionary  ;  but  the  flrtt  editicoi  nnder  Jamea  I.  met  with  the 
lingular  fate  of  being  luppresaed  b;  a  proclamation  of  the  King,  at  the  inttance  of 
the  Home  of  Commona.  for  containing  the  heretical  and  monttitHU  doctrirw  that 
the  king  WM  an  abrolnte  monarch,  and  abor*  the  law,  which  b«  might  alter  or  (lu- 
pend  at  bia  pleatnre. 
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deserving  of  the  higheBt  commendation.    *  I  am  at  a  loss    *  509 
which  most  to  admire,  the  full  and  aconrate  learning  which 
it  contains,  or  the  neat,  perspicuous,  and  sometimeB  elegant  style 
in  which  that  learning  is  conveyed.^ 

The  treatise  of  Sir  Henry  Finoh,  being  a  discourse  ia  fotu 
books,  on  the  maxima  and  positive  grounds  of  the  law,  was  first 
published  in  French,  in  161S ;  and  we  have  the  authority  of  Sii 
William  Blaokstone  for  saying,  that  his  method  was  greatly 
superior  to  that  in  all  the  treatises  that  were  then  extant.  His 
text  was  weighty,  concise,  and  nervoos,  and  his  illustrattons 
apposite,  clear,  and  antheatio.  But  the  abolition  of  the  feudal 
tenures,  and  the  disuse  of  real  actions,  have  rendered  half  of  his 
work  obsolete. 

Sbeppard's  Touchstone  of  Common  Assurances  was  the  pro- 
duction of  Mr.  Justice  Dodderidge,*  in  the  reign  of  James  I.  It 
is  a  work  of  great  value  and  authority,  touching  the  common-law 
modes  of  ooQTeyance,  and  those  derived  from  the  Statute  of  Uses. 
It  treats  also  copiously  of  the  law  of  uses  and  devises ;  but  the 
great  defect  of  the  book  is  the  want  of  that  lucid  order  and  per- 

>  A  new  edlttoD  of  Beeves'*  work  bM  PreMSerieibfFrofenorWilUunStabU, 

been  pabUihed  in  Uuee  volnmet  by  W.  under  the  title.  Select  Clitutera  mod  otber 

F.  FinlMOD,  with  u)  elaborate  Introduc-  Dliutratloni  of  GnglUh  Conitltatloiul 

tion  and  copiout  notes.     The  book,  how-  History,  from  the  Barlleit  Time*  to  the 

ever,  f ■  xery  careleMly  printed ;  and  haa  Beign  of  Edward  the  FInt.   It  ii  the  work 

been  seTerelj  critlcUed  In  QermaDy  bj  of  a  great  Kbolar,  and  ii  ranched  with  a 

Heinrich  Bronner,  IS  Krit.  Vierteljahr-  maiterl;  Introduction  and  eiplauationa. 
ichrift,  228.     The  rery  gt«at   reliance  Thoje  who  are  curiou*  aj  to  the  arigiD 

placed  by  the  editor  on  the  Mirror  of  of  individual  property  hi  land  should  read 

Juttioet  ia»U,  COl,  n.  1),  impalri  the  con-  the  wori^of  H.  Naaee  on  the  Agricultural 

fldeiKWof  the  reader  In  hU  conclnalona.  Commnnlty  of  the  Middle  Agei,  translated 

That  far  the  mott  learned  and  in-  for  the  Cobden  Club,  MacinitlaD,  IBTl, 

terestlng  English  higlory  of  the  origin  and  compare  tlie  moch  more  lucidly  and 

and  growth  of  English  common  law  and  brilliantly   written  work  of  Sir   Henry 

equity,  it  to  be  found  in  the  fint  volume  Maine  on  Village  Commnnitiee  in   the 

of  Spence's  Equitable  Juriwllctlon  of  the  Salt  and  Weit    PoU,  ir.  Ml,  n.  I. 
Court  of  Chancery.    The  volume  aleo         *  Bnt  lee    Bridgman'a   Legal   Bibli- 

contain*  an  analyst*  of  the  common  and  of  ograpby,  S4S,  844,  where  It  Is  observed 

tbe  dvil  law,  in  addition  to  the  more  ex-  that  mnch  of  the  Touchstone  is  fouaded 

temlreohapter*  on  equity.  AiOe.COCt.a.l.  on  Co.  lit.,  which  wa*  flnt  published  in 

AninvalnatdeaaDtTibutkmtotbeitndy  1628,  the  year  Judge  Dodderidge  died, 

of  the  origin  of  English  law  and  of  the  that  In  all  the  other  works  ascribed  to 

English  coDsUtatloD  Is  the  compilation  of  him  there  is  no  reference  to  that  work, 

extracts  from  early  chronicles,  itatutea,  and  that  ea*e*  ar«  dted  In  it  of  years  anb- 

and  treatises,  published  in  the  Clarendon  sequent  to  that  of  Dodderidge'i  death. 
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ipicuous  method  which  are  essential  to  the  eheerfol  pertual  and 
ready  perception  of  the  merits  of  each  a  work.  The  aeeond 
volume  of  Colleetsnes  JuridJoa  has  an  analysis  of  the  theory 
and  practice  of  conveyancing,  which  is  only  a  oompendious 
abiidgment  of  the  Touchstone ;  and  there  is  a  very  improved 
edition  of  it  by  Preston,  who  has  favored  tiie  profession  with 
sevei'al  excellent  tracts  on  the  law  of  real  property. 

Rulle'a  Abridgment  of  the  Law  was  publisbed  soon  after  the 
restoration,  with  an  interesting  pteiaoe  by  Sir  Matthew  Hale.  It 
brings  down  the  law  to  the  end  of  tlie  reign  of  Charles  I.,  and 
though  it  be  an  excellent  work,  and,  in  point  of  method,  suc- 
ciiiotness,  and  legal  precision,  a  model  of  a  good  abrit^ment.  Sir 
Matthew  Hale  considered  it  an  unequal  monument  of  the  fame 
of  Rolle,  and  that  it  fell  short  of  what  might  have  been  expected 
from  his  abilities  and  great  merit.  It  is  also  deemed  by  Mr.  Har- 
grave  a  great  defect  in  Viner's  very  extensive  abridgment, 
*  510  that  he  should  *  have  attempted  to  engraft  it  on  such  a 
narrow  substance  as  RoUe's  work.  RoUe  vras  Chief  Jus- 
tice of  England  under  the  protectorate  of  Cromwell,  and  under 
the  preceding  commonwealth ;  but  as  bis  abridgment  was  printed 
in  the  reign  of  Charles  II.,  he  has  no  other  title  annexed  to  his 
name  than  that  of  Sergeant  RoUei  and  bia  republican  dignity 
was  not  recognized. 

Since  the  period  of  the  English  revolution,  the  new  digests 
have  superseded  the  use  of  the  former  ones ;  and  Bacon,  Viner, 
Coroyns,  and  Cruise  contain  such  a  vast  accession  of  modern  law 
learning,  that  their  predecessors  have  fallen  into  oblivion.  Viner's 
Abridgment,  with  all  its  defects  and  inaccuracies,  is  a  convenient 
part  of  every  lawyer's  library.  We  obtain  by  it  an  easy  and 
prompt  access  to  the  learning  of  the  Year  Books  and  the  old 
abridgments,  and  the  work  is  enriched  with  many  reports  of  ad- 
judged  oases  not  to  be  found  elsewhere ;  bat,  after  all  that  can 
be  said  in  its  fevor,  it  is  an  enormous -mass  of  crude,  undigested 
matter,  and  not  worth  the  labor  of  the  compilation.  The  Di- 
gest of  Lord  Chief  Baron  Comyns  is  a  production  of  vastly  higher 
order  and  reputation,  and  it  is  the  best  digest  extant  upon  the 
entire  body  of  the  English  law.  Lord  Kenyon  held  his  opinion 
alone  to  be  of  great  authority,  for  he  was  considered  by  bis  con 
temporaries  aa  the  most  able  lawyer  in  Westminster  Hall,  (a) 
ta)  3  T.  R.  64,  6S1. 
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The  title  Pleader  hM  often  been  considerad  u  the  most  elaborate 
and  useful  head  of  the  work ;  but  the  whole  is  distinguished  for 
the  Tariety  of  the  matter,  its  luoid  order,  the  precision  and  brev- 
ity of  the  Bxpreasioo,  and  the  acouncy  and  felicity  of  the  execu- 
tion. Bacon's  Abridgment  was  compoaed  chiefly  from  materials 
left  by  Lord  Chief  Baron  Gilbert.  It  has  more  of  the  character 
of  an  elementary  work  than  Comyns's  Digest.  The  first  edition 
ftppeated  in  1786,  and  was  much  admired,  and  the  abridgment 
Jim  maintained  its  great  influeooe  down  to  the  present 
time,  sa  being  *  a  very  convenient  and  valuable  oollection  *  511 
of  principles,  aiising  under  the  Tarious  titles  in  the  im- 
mense system  of  the  English  law.  And  in  connection  with  this 
branch  of  the  sabjeot,  it  will  be  moet  convenient,  though  a  little 
out  of  the  order  of  time,  to  take  notice  of  Cruise's  recent  and 
very  valuable  Digest  of  the  Laws  of  England  respecting  Real 
Property.  It  is  by  &r  the  most  perfect  elementary  work  of  the 
kind  which  we  have  on  the  doctrine  of  real  property,  and  it  is 
distinguished  for  its  methodioal,  accurate,  perspicuous,  and  com- 
prehensive view  of  the  subject.  All  his  priuoiplea  are  supported 
and  illustrated  by  the  moet  judicious  selectiou  of  adjudged  cases. 
They  are  arranged  with  great  skill,  and  applied  in  confirmation 
of  his  doctrines  with  the  utmost  perspicuity  and  force. 

Tlie  various  treatises  of  Lord  Chief  Baron  Gilbert  are  of  high 
value  and  character,  and  they  contributed  much  to  advance  the 
science  of  law  in  the  former  part  of  the  last  century.  Hia  trea> 
Use  on  Tenures  deserves  particular  notice,  as  having  explained, 
upon  feudal  principles,  several  of  the  leading  doctrines  in  Little- 
ton and  Coke ;  and  it  is  a  very  elementary  and  instructive  essay 
upon  that  abstruse  branch  of  learning.  Hia  essay  on  the  Law 
of  Evidence  is  an  excellent  performance,  and  the  groundwork  of 
all  the  subsequent  collections  on  that  subject;  and  it  still  main- 
tains its  character,  notwithstanding  the  law  of  evidence,  like 
most  other  branches  of  .the  law,  and  particularly  the  law  of 
commercial  contracts,  has  expanded  with  the  progress  and  exi- 
gencies of  society.  His  treatise  on  the  Law  of  Uses  and  Trusts 
is  another  work  of  high  autbori^,  and  it  has  been  rendered 
peculiarly  valnable  by  the  revision  and  copious  notes  of  Mr. 
Sogden. 

The  treatises  on  the  Pleas  of  the  Crown,  by  Sir  Matthew  Hale 
and  Sergeant  Hawkins,  appeared  early  in  the  last  century,  and 
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they  coDtiibated  to  give  preciaioa  and  certainty  to  that  most 
deeply  interesting  p&rt  of  jarisprudecce.  They  are  both  of 
them  works  of  authority,  and  have  had  great  aanctioii, 
*  512  and  been  uniformly  and  strongly  recommended  *  to  the 
profession.  Sir  Martin  Wright's  Introdnction  to  &.e  Law 
of  Tenures  ia  an  excellent  work,  and  the  value  of  it  cannot  be 
better  recommended  than  by  the  fact  that  Sir  William  Blaok- 
atone  has  interwoven  the  subetaace  of  that  treatise  into  tbe 
second  volume  of  his  Commentaries.  Dr.  Wood  published,  in 
1722,  his  Institutes  of  the  Laws  of  England.  His  object  was  to 
digest  the  law,  and  to  bring  it  into  better  order  and  system.  By 
the  year  1754,  his  work  bad  passed  through  eight  folio  editions, 
and  thereby  afforded  a  deciuve  proof  of  its  value  and  popularity. 
It  was  greatly  esteemed  by  the  lawyers  of  that  age ;  and  an 
American  judge  (a)  (himself  a  learned  lawyer  of  the  old  school) 
has  spoken  of  Wood  as  a  great  authority,  and  of  weight  and 
respect  in  Westminster  Hall. 

But  it  was  the  fate  of  Wood's  Institutes  to  be  entirely  super- 
seded by  more  enlarged,  more  critical,  and  more  attractave 
publications,  and  especially  by  the  Commentaries  of  Sir  William 
Blaokstoue,  who  is  justly  placed  at  the  head  of  all  the  modern 
writers  who  treat  of  the  general  elementary  principles  of  the 
law.  By  the  ezcellenoe  of  his  arrangement,  tbe  variety  of  his 
learning,  tlie  justness  of  his  taste,  and  tbe  parity  and  elegance 
of  his  style,  he  communicated  to  those  subjects  which  were 
haish  and  forbidding  in  the  p^fes  of  Coke  the  attractions  of  a 
liberal  science,  and  the  embellishments  of  polite  literature.  The 
second  and  third  volumes  of  the  Commentaries  are  to  be  thor- 
oughly stnidied  and  accurately  understood.  What  is  obsolete  is 
necessary  to  illustrate  that  which  remains  in  use,  and  tbe  greater 
part  of  the  matter  in  those  volumes  ia  law  at  this  day  and  on  this 
side  of  the  Atlautio. 

I  have  necessarily  been  obliged  to  omit  the  mention  of  many 

valuable  works  upon  law,  as  my  object  in  the  present  lecture  was 

merely  to  select  those  whicli  were  the  most  useful  or  distin- 

*  51S    guished.     With  respect  to  the  modem  didactic  *  treatises 

on  various  heads  of  the  law,  and  which  have  multiplied 

exceedii^ly  within  the  period  of  tbe  present  generation,  I  can 

only  take  notice  of  a  few  of  those  which  reUte  to  the  law  of  real 

(a)  H'Keui,  C  J-,  1  DkUm,  357. 
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property,  and  are  deemed  the  most  important.  The  nnmeroiis 
works,  both  fore^n  and  domestio,  on  various  hrH&ches  of  the  law 
of  pereonal  r^hta  and  commercial  contracts,  I  may  have  ocoaBion 
to  refer  to  hereafter,  as  the  subjects  of  which  they  treat  pass 
under  consideration,  in  the  coarse  of  these  lectures.  Any  criti- 
cal notice  of  them  at  present  would  lead  us  too  far  from  the 
general  purpose  of  this  inquiry,  and  many  of  them  are  not  su£Q- 
oiently  matured  by  time  to  become  of  much  authority. 

Sanders's  Essay  on  Uses  and  Trusts  is  a  comprefaensiTe  and 
systematic  treatise,  hut  It  wants  that  fulness  of  illastration,  and 
neat  and  orderly  arrangement,  requisite  in  the  discussion  of  so 
abstruse  and  complicated  a  branch  of  the  law.  The  lefimed  Mr. 
Bntler  has  given  a  very  elaborate  note  on  the  same  subject ;  (o) 
and  there  is  an  excellent  sammary  of  the  law  of  uses  and  trusts 
in  Cruise's  Digest,  arranged  with  his  customary  skill,  and  sup- 
ported by  an  accurate  analysis  of  adjudged  oases,  which  are 
apposite  and  pertinent  to  the  inquiry. 

Sngden's  Practical  Treatise  on  Powers  is  the  best  book  we 
have  on  that  very  abstruse  title  in  the  law.  It  was  regarded  by 
the  author  as  his  favorite  performance,  and  he  is  entitled  to  the 
gratitude  of  the  student  for  his  masterly  execution  of  the  work. 
It  is  perspicuous,  methodical,  and  accurate.  Mr.  Sugden's 
Treatise  on  the  Law  of  Vendors  and  Purchasers  is  also  a  cor- 
rect and  useful  collection  of  equity  principles  on  a  subject 
extremely  interesting,  and  of  constAut  forensic  discussion,  (i) 
Roberts  on  Fraudulent  Conveyances  covers  a  very  important 
head  in  the  jurisprudence  of  the  courts  of  equity.  He  has  col- 
lected the  cases  arinng  under  the  statutes  of  13  and  27  Eliza- 
beth, respecting  conveyances  that  are  deemed  fraudulent 
in  respect  to  creditors  *  and  purchasers ;  and  though  the  *  514 
treatise  is  written  in  bad  taste,  it  is  a  useful  digest  of  the 
law  on  that  subject.  Powell's  Essay  upon  the  Learning  of 
Devises  contains  a  systematical  and  valuable  view  of  an  impor- 
tant branch  of  the  law  concerning  title  to  real  property,  and  it  is 
enlivened  with  some  spirited  discusuons;  but  neither  the  Msay, 

(a)  Note  281  to  lib.  3  Co.  Utt. 

(ft)  In  2  Molloy,  561,  Lord  Ch.  Hart,  as  Ul«  m  IffiS,  ipoke  rory  diipangliig:!]'  of 
Sugdea'a  Treatiie  on  Tendon  And  Pnrchuen,  ty  laying  that  It  wu  not  to  be  died 
M  an  aathoHty  ptr  m.  Thii  wm  going  quite  u  far  u  decorum  wonld  warrant,  con- 
sidering that  Mr.  Sugden  had  been  bli  immediate  predeceator  on  the  Iriah  Chancery 
Bench. 
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Qor  the  one  of  his  upon  mortgAgea,  are  to  be  oompwed  to  the 
clear,  suociDot,  and  masterly  aualyais  'of  the  cases  under  tamilar 
titles,  in  the  great  work  of  Mr.  Cruise.  Fearoe's  Essay  ou  Goih 
tingent  Remaindeis  and  Executory  Devises  ia  a  peifonnanoe  of  a 
very  superioE  character.  It  is  emineDtly  distinguished  for  tlie 
ability  and  perspiotuty  with  which  it  nnfolds  and  explains  the 
priDciplea  of  i^e  most  intricate  parts  of  the  law.  Mr.  Preston's 
recent  Essays  on  Estates  and  AbstraotB  of  Title  contain  sound 
and  olear  views  of  the  law  of  real  property,  and  they  have  already 
attained  the  authority  of  works  of  established  reputation. 

I  have  thus  attempted,  for  the  assistance  of  the  student,  to 
nnfold,  in  this  and  the  preceding  lecture,  the  principal  sooioeQ 
from  which  we  derive  the  evidence  and  rules  of  the  oommon 
law.  There  is  another  source  still  nntoucbed,  from  which  a 
great  accearaou  of  sound  principles,  particularly  on  the  sobject  of 
personal  conttaot,  has  been  received,  to  enlatfre,  improve,  and 
adorn  our  municipal  codea.  I  allude  to  the  body  of  the  civil 
law  contained  in  the  Inatitutea,  Digest,  and  Code  of  Justinian ; 
and  OUT  attention  will  be  directed  to  that  subject  in  the  next 
l^ture. 
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LECTUBE  XXni. 

or  THB  CIVIL  LAT. 

The  great  bodj  of  the  Boman  or  civil  lav  was  oolleoted  and 
digested  \>j  order  of  the  Emperor  Jnatinian*  in  the  f<»nier  part 
(^  the  sixth  centoiy.  That  compilatiDQ  has  come  down  to  mod- 
ern times,  and  the  iostitiitions  of  every  part  of  Europe  have  felt 
its  indaence,  and  it  baa  oontribatad  latgalj,  by  the  riohuess  of 
its  materials,  to  their  oharaoter  and  improvement  With  most  of 
the  European  nations,  and  in  the  neir  states  in  Spanish  America, 
in  the  province  of  Lower  Canada  (a)  and  in  one  of  Uie  United 
Slates,  (i)  it  constitutes  the  principal  baais  (^  their  unwritten  or 
common  law.  It  exerte  a  very  considerable  influence  Dpon  our 
own  municipal  law,  and  particularly  on  those  branches  of  it 
which  are  of  equity  and  admiralty  jurisdiotioD,  or  fall  within  the 
oognizanoe  of  the  surrogate's  or  oonaiatorial  courts.  (0) 

The  history  of  the  venerable  system  of  the  civil  law  is  pecul- 
iarly ioterMting.  It  was  created  and  gradnally  matured  on 
the  banks  of  the  Tiber,  by  the  successive  wisdom  of  Boman 
statesmen,  magistrates,  and  sages ;  and  after  governing 
*  the  greatest  people  in  the  ancient  world  for  the  space  *  516 
of  thirteen  or  fourteen  centuries,  and  undeigoing  ezttaor- 
dinary  Tioiseitudes  after  the  fall  of  the  weatero  empire,  it  was 
revived,  admired,  and  studied  in  modern  Europe,  on  account  of 

(a)  Real  pntpertj  law  In  Cknada,  nnder  fVencb  grtalm,  km  eiUbUihed  upon  the 
tiuli  of  the  Coatnme  de  Parii,  with  feudal  bordeni.  Tha  French  dril  law,  a«  It 
exiited  In  Cuiftd*  at  the  ttane  <i  the  conqnett  of  the  prorlBCe,  ftiU  preraU*,  wlthont 
tnj  ol  the  ameliaratlaiM  of  the  Code  Napoleon, 

(b)  See  the  Clrll  Code  of  the  SUte  of  Loniilana,  at  adopted  in  1824. 

(e)  The  Boouui  law  la  blended  with  that  of  the  Dutch,  and  carried  Into  their 
A^tic  poM«tiioni ;  and  when  the  iiland  of  Cejlm  paaitd  Into  the  band*  of  the 
En^ih,  Justice  wai  directed  to  be  adnuniitered  according  tu  the  fomef  if  item  of 
law*  in  the  Dntcb  couKi ;  and  Van  LeeDwan'i  Commentaile*  on  tlw  Boman  Dutch 
Iaw  were  tranalated  into  'F"gll«*'  in  1990,  espreuly  for  the  benefll  of  the  Engluli 
]adlclar7  in  ttiiM  UlMtd. 
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the  Tsrietj  and  excellence  of  its  geoeral  prisaiples.  It  is  now 
taught  and  obeyed.  Dot  onlj  in  France,  Spain,  Germany,  Hol- 
land, and  Scotland,  but  in  the  islands  of  the  Indian  Ocean,  and 
on  the  banks  of  the  Mississippi  and  the  St.  Lawrence.  So  true, 
it  seems,  are  the  words  of  D'Agaesseau,  that  "  the  grand  desti- 
nies of  Rome  are  not  yet  aocomplished ;  she  reigns  throughout 
the  world  by  her  rsason,  after  having  ceased  to  reign  by  her 
antbority." 

My  design  in  the  present  lecture  is  to  make  a  few  general 
obaervatione  on  the  history  and  character  of  the  civil  law,  in  order 
to  excite  the  curiosity  and  direct  the  attention  of  the  student  to 
the  proper  sources  of  information  on  the  subject.  The  acquunt- 
ance  which  I  have  with  that  Uw  is  necessarily  very  imperfect ; 
and  I  am  satisfied  that  no  part  of  it  can  be  examined,  and  no  one 
period  of  its  history  can  be  touched,  by  a  person  not  educated 
under  that  system,  without  finding  himself  at  once  admonished 
of  the  difSoull^  and  delicacy  of  the  taak,  by  reason  of  the  over- 
whelming mass  of  learning  and  critioism  which  presses  upon 
every  branch  of  the  inquiry. 

That  part  of  the  Roman  jurisprudence  which  has  been  denomi- 
nated the  ancient,  embnoed  the  period  ^m  the  foundation  of 
the  city  by  Romulus  to  the  establishment  of  the  twelve  tables. 

I.  Umxlj  Kommn  Lkw. — The  fragment  of  the  Enchiridion  inserted 
in  the  Pandects  (a)  is  the  only  ancient  history  of  the  first  ages 
of  the  Roman  law  now  extant.  It  was  composed  by  Fompomus, 
in  the  second  century  of  the  Christian  era,  and  rescued  &om 
oblivion  by  Justinian ;  and  Bynkershoek  has  republished 
*  517  *  it,  and  endeavors  to  restore  the  integrity  of  the  original 
text  by  emendations  and  a  critical  commentary,  (a)  From 
this  figment  we  learn  that  Sextus,  or  Cains  Papirins,  who  was  a 
Pondfex  Maximus  about  the  time  of  the  expulsion  of  Tarquin, 
made  a  collection  of  the  regea  legiee,  or  laws  and  usages  of  the 
Romans  under  their  kings,  and  which  was  known  by  the  name 
of  the  Jus  Civile  Papirianum.  Very  few,  if  any,  fragments  of 
this  original  collection  by  Papirius  now  remun,  though  efforts 
have  been  made  to  restore,  if  possible,  some  portion  of  these  early 
Roman  laws,  (b)    Such  a  work  was  evidence  of  great  progress  in 

<a)  Dig.  lib.  1,  Mt.  2.  Da  OilgiiM  Jori*. 

(d)  PntennkM  ad  1^.  i  D.  De  Origine  JnrU.    Opem,  L  801. 
\b)  HeiDecc.  AdU^.  Bom.  Jiu.  Fromi.  mc.  1  ud  2;  BUt  Jnr.  Or.  L  nc.16,  IS. 
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jnriapTudence  under  the  kiags,  sad  it  must  have  contained  an 
account  which  wouhl  have  been  at  the  present  day  most  deeply 
interesting  and  curious,  of  the  primitiTe  institutions  of  a  city 
destined  to  become  the  miatreaii  of  the  world,  (c) 

The  genius  of  the  Roman  goTemment  and  people  bad  dis- 
played itself  by  tbe  time  of  the  expulsion  of  tbeir  kings,  and  the 
foundations  of  tbeir  best  institutions  and  discipline  had  been  laid. 
The  Roman  people  were  originally,  or  very  early  in  their  history, 
divided  into  three  tribes  and  thirty  curia,  and  the  patrician  order 
and  tbe  Roman  senate  were  instituted  under  Romulus,  and  that 
last  body  became  in  process  of  time  the  most  powerful  and  majes- 
tic tribtinal  in  all  anUquity.  (<i)  Tbe  general  aasembliee 
of  the  people  or  eomitia  were  *  a  part  of  the  primitive  gov-  *  616 
emment,  and  a  very  efficient  portion  of  the  legislative 
power,  and  they  met  in  their  curiee,  parishes  or  wards,  and  the 
vote  of  every  citizen  belonging  to  tbe  curies  was  equal  in  these 
eomUia  curiata.  The  senate  was  a  select  body  of  three  hundred 
of  tbe  elder  citizens,  from  the  heads  of  tbe  clans  or  gentet,  and 
regard  was  had  to  rank,  biri;h,  proper^,  honor,  and  age.  The 
king  was  elected  for  life  by  the  curis,  upon  tbe  nomination  of  the 
senate,  and  tbe  laws  of  the  eomitia  conferred  upon  bim  the  powers 
of  a  civil  and  military  chief,  (a)     The  fecial  and  other  collies 

(c)  Gibbon,  Id  hit  Hktorr,  riU.  6,  note,  denlet  altogether  the  fact  of  waj  tnch 
origliial  eompiUtian  i>y  Fftplrias.  ITiebnhr,  on  the  other  hand,  though  he  treats 
mach  of  the  earlj'  Roman  hittor;  ai  a  legend,  tayi,  that  the  high  antlqultj  of  tbe 
coUeotion  of  tbe  law*  of  the  kingi,  compiled  bf  Fapirini,  teemB  nnqneatlonabl*. 
HUtoTj  of  Rome,  i.  811.  I  am  Incompetent  to  decide  inch  a  question.  It  ia  died  aa 
>n  original  and  authentic  work  bj  Pomponina,  who  had  Inflnitel;  better  meani  of 
knowledge  than  any  modern  writer ;  and  It  is  assumed  to  be  lo  b;  such  master  crltica 
aa  Bjnkenboek  and  Hrinecdna ;  and  yet  the  lingular  learning  and  acntenes s  of 
Otbbon  glre  almost  orerbeailng  weight  to  his  critical  opiniona. 

(il)  Cic.  de  lepnblica,  b.  2.  In  hoc  orbi*  terra  MkoctiHimo  graTiuimoqne  condlio. 
Cic.  in  Cat. 

[a)  I  hare  followed  Dlonjitm  of  Halicarnaasnj,  Livy,  Cicero,  and  the  other 
anthor*  of  the  claaaical  agei,  In  retpect  to  the  early  politic*!  and  legal  history  of 
Bome ;  and  I  hare  not  been  Inclined  to  adopt  the  historical  sceptlcUma  of  some 
modem  antiquaries  (of  whom  Niebohr  maybe  placed  at  the  head),io  far  at  to  reject 
at  fable  what  the  clatslcs  ha*e  taught  as  concerning  the  ci*il  and  political  Institn- 
tiont  of  the  earlier  Bomant.  Hw  acconot  in  tbe  test  of  the  rolced  monarchy  of 
Rome,  under  tiie  kings,  i«  conBrmed  by  mehnhr  himaelf.  ffist.  of  Ronw,  i.  390-206, 
En^^ish  ed.  Camb.  1S2S.  He  holds,  however,  contrary  to  the  recelTed  opinion,  that 
tbe  curus  were  assemblies  of  the  patricdans,  or  gmlm,  or  heads  of  families,  and  not  of 
the  whole  people ;  and  that  the  PItb*  wen  landboldert  of  the  neighboring  towns  and 
country,  and  fleld-laboreii,  who  were  free,  and  above  tbe  degree  or  condition  of  the 
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established  by  Nnma  bound  the  Romans  to  rel^ioua  discipline,  (i) 
Servius  Tullins  divided  the  people  into  six  clnaaes,  and  one  hun- 
dred and  ninety-three  oenturiee,  and  this  was  a  meet  ImportaDt 
change  in  the  Roman  polity.  The  firat  class  contained 
*519  the  patricians,  knights,  and  rich  citizens,  *aod  ninety- 
eight  centuries ;  the  Pkh»  were  also  uow  admitted  to  a 
TOte  in  Uie  legislature,  and  when  the  people  assembled  by  cen- 
turies in  their  oomitia  cmturiata  (as  tiiey  generally  did  thereafter 
when  called  by  the  consuls  or  senate),  they  voted  by  centuries ; 
and  the  first  class,  containing  a  majority  of  all  the  centuries,  if 
unanimous,  dictated  tlie  laws.  This  arrangement  tJirew  the 
powers  of  goTwnment  into  the  hands  of  the  patrioian  order,  uid 
of  men  o£  proper^,  (a) 

After  the  establishment  of  the  republic,  all  the  higher  m^ps- 
tiatee  were  elected  by  the  borghers  or  patricians  in  their  airuE, 
or  by  the  whole  people  in  the  eomitiA  caUuriata^  whiofa  were  con- 
clients  AtUched  tn  the  pkCriciaiu,  but  that  Otef  had  no  vote.  Niebuhr'i  work  ii  ki 
Intermixed  with  trne  ttiA  f&balotu  itory,  and  he  ((oea  mi  deeply  Into  the  "  tangled 
thicket!  of  the  tantt,"  that  It  beoomM  nther  dlfflcolt  to  know  iriiat  il  and  what  ft 
not  to  be  deemed  genuine  htitoij,  amid  hii  inwant  iceptlci«in>  and  complicated 
narration.  I  am  quite  reconciled  to  the  abMrration  of  Dr.  Arnold,  in  bii  profound 
and  learned  Historf  of  Rome,  1.  100,  that,  "  although  the  legenda  of  tlie  earij 
Soman  story  are  nolUier  historical  nor  yet  coeval  with  the  subject*  which  they  crie- 
hrate,  sUll  their  fame  Ii  so  great,  and  their  beaaty  and  Interest  lo  smpaning,  that 
it  would  be  impardonaUe  to  sacriflcc  them  altogather  to  the  K^rit  of  Inqnlry  and 
of  [act,  and  to  eidnde  tliem  from  the  plaoe  widch  they  have  so  losg  held  in  Bomia 

(b)  NnmarellgionibnaetdlThio  jonpopidamdeTlnxit.  Tac  Ann.  S,  SO.  Accord- 
ing  to  Cicero,  the  aostdoes,  religloas  oeretnontes,  courts  of  justice,  ai^eala  to  tht 
people,  the  senate,  and  the  whole  military  discipline,  were  instituted  by  royal  aathok 
ity,  as  early  as  the  fonodatlon  of  the  dty.  He  impatea  the  inatltntlon  of  the  anapiaM 
and  the  smate  parUcnlariy  to  Eomuliu.  Tow.  Qnatt  lib.  It.  1 ;  De  Repafa^  lib.  ii. 
see.  9,  10,  14.  He  says,  fmlher,  that  Kama  mat  Ou  oNTiar  of  lam  wUdt  Ksra  (ba 
tztant  I  lb.  lib.  T.  SBC.  2.  He  regarded  the  office  of  atignr  at  oh  of  the  most  impor- 
tant in  the  commonwealth ;  for  the  aognn,  u  he  obterred,  had  power  to  diamliR  the 
tomllia,  and  to  command  the  consuls  to  lay  down  thrir  oMce,  and  lo  grant  or  refuse 
permiMion  to  fonn  trcatiei,  and  to  abn^ate  laws  not  legitimately  executed.  N« 
edict  of  the  magistrates,  relatiDg  to  domestio  or  foreign  affairs,  conld  be  ratified 
wllhont  their  anthoriiy.   lb,  lib.  2.  Fast  on  Boman  Antlquitiei,  ed.  OzMB40,  IIH,  1B& 

(a)  Eosqne  ita  disparavit.  says  Cicero  (that  is,  he  «o  distributed  the  dtixens  In 
classes),  nt  ttifftagla  non  in  mnltitndinis,  sed  In  looupledam  polestate  essent;  en*- 
Titqoe,  quod  semper  In  repnbllca  teucndiim  est,  ne  plDrimum  Taleant  plurimt.  Db 
Kepub.  lib.  il.  eec.  22.  Cicero  seems  to  have  been  aware  of  the  danger  to  property 
from  uniTerwl  and  equal  suffrage,  —  Ita  ueo  prohibebatur  qnlsqnam  jnre  suffiagU : 
et  is  Talebat  in  toftn^lo  plwlmtui,  ettjiu  plarlmnm  liitM«rat  nse  in  c^tlmo  itata 
dvitatem.    lb. 
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Toked  b;  the  oonsuls,  and  they  presided  in  them,  counted  the 
Totes,  and  deolared  the  result ;  and  their  reBOlutions  were  hge$ 
of  the  highest  authority,  and  binding  on  the  whole  community. 
After  the  institation  of  tribunes,  the  assemblies  of  the  people 
were  frequently  coovoked  by  tribes,  and  i^ere  all  the  people 
met  on  an  equality,  and  roted  ptr  capita.  In  the  eomitia  fn&ufo, 
the  people,  after  Yiolont  struf^lee,  elected  the  tribunes  and  sub- 
ordinate magistrates,  and  enacted  plehiteita^  binding  on  the  ple- 
beians alone,  until  the  Horteneian  law  made  the  decrees  of  the 
people  in  their  eomitia  tribvta  binding  equally  on  patricians  and 
plebeians.  (&) 

As  the  whole  administratioD  of  justice,  civil  and  criminal,  had 
been  transferred  from  the  kings  to  the  consuls,  it  soon  became 
necessary  m  control  the  exercise  of  this  formidable  power. 
This  was  done  by  the  Valerian  law,  proposed  by  *  the  *  520 
consul  Valerius  Pablicolai,  gtsnting  to  persons  accused  of 
capital  crimes  a  right  of  appeal  from  the  judgment  of  the  consuls 
to  the  people.  It  then  became  an  established  principle  in  the 
Roman  constitution,  that  no  capital  punishment  could  be  inflicted 
upon  a  Roman  citizen  without  the  Tote  of  the  people,  though  the 
consuls  retained  the  power  of  inflicting  very  severe  imprison- 
ment, (d)     The  Valerian  law  became  an  imperfect  pailadium  of 

(i)  Dig.  1.  S.  2.  6;  Gnrlna,  de  Orta  at  Prog.  Jar.  Clr.  mc.  28.  The  pUtattHa, 
gwlor  to  the  HorteiuiMi  law,  leqtdTed  the  MUiction  of  tlia  Bnwte  and  of  the  aaaenilly 
of  Cbe  earia  to  be  Undiog  on  all  orders  in  U)«  «Utc.  At  Ibe  eomitia  curiala  were  uaem- 
blica  of  tho'patridani  and  plebeians,  and  In  which  all  the  great  offlcea  and  powen  of 
fOTCrrigntj  were  conferred,  tbe  eomAia  tribota  were  anembUea  of  the  plebdani  oaty, 
and  wen  held  lodcpendentlr  of  patrician  maglitimtea  and  Inflnenoe.  Th^  conid  be 
held  wlthont  a  preTioni  tmOmt  eamlUm,  and  were  not  infaject  to  the  check  of  the 
aniplcei,  which  were  Older  the  manageinent  of  tbe  pstrfdan*.  Tbe  eomitia  eentariata 
embraced  all  the  orden  of  the  itate,  and  all  pereoni  of  an  age  for  milltarj  terrice, 
and  the  patrieiani  and  their  cllenta,  and  plebriana,  all  found  a  place  in  tfaem.  In  the 
aniafia(nt«taitieToteawei«  taken  bj  tribei,  and  in  the  romitui  nriota  bj  rwrtra.  The 
paMdan*  exerdted  contRdling  infloence  In  tbe  cMutw  ixnturii^  "bj  nteang  of  tbe  rote* 
of  their  oUenta.  Tbe  iniveam  of  (be  nnnben  and  wealth  of  the  cUnfi  of  tbe  burghen 
or  palridant  gare  the  eanitia  Mtmriala  in  which  the^  Toted,  hi  the  progreM  of  time, 
a  popolar  cbaraoter  and  inflnenee;  for  though  the  client*  Io«t  their  order  and  tribe 
by  becoming  dependent  client*,  the;  became  wealthy,  for  they  eonld  follow  retail 
trade  and  manofactom ;  and  the  eomitia  of  centoriea,  hi  wUch  the  common*  formed 
every  century  except  siz,  grew  to  be  aadmilated,  In  a  great  meaanre,  to  thoae  of  the 
tribea.    Arnold'*  Elat.  of  Rome,  L  140, 141. 

(a)  Dig.  1. 2.  2. 16.  Tbe  Roman  dominion  wai  abaolote  after  a  mile  beyond  the 
wall*  of  the  city,  and  tbe  maglittaiea  wielded  tbe  tword  with  full  MTereignty. 
Amold'i  Hi*t.  m.  10. 
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civil  liberty,  nad  was  id  some  teapects  aiulogous  to  the  habtaa 
eorput  act  in  th«  EngliBh  law ;  but  the  appointment  of  s  dictator 
was  a  suepenBion  of  the  law.  (&) 

As  the  royal  laws  collected  by  Papirios  had  ceased  to  operate, 
except  indirectly  by  the  force  of  usage ;  and  as  the  Romans,  for 
twenty  years  after  the  expulsion  of  Tarquin,  bad  been  governed 
without  any  known  public  rules,  (c)  they  began  to  suffer  tiie  evils 
of  uncertain  and  unsteady  laws,  and  of  the  absolute  and  capri- 
cious power  of  the  consuls  beyond  the  walls  of  the  city.  The 
call  for  a  written  law  was  a  long  time  resisted  on  the  part  of  the 
magistrates  and  senate  ;  but  it  was  at  last  complied  with,  and  a 
commission  of  three  persons,  by  the  joint  consent  of  the  senate 
and  tribunes,  was  instituted  to  form  a  system  ftf  law.  This  com- 
mission gave  birth  to  the  twelve  tables,  which  form  a  distin- 
guished era  in  the  history  of  the  Roman  Uw,  and  constitute  the 
commencement  of  what  has  been  called  the  middle  period  of  the 
Boman  jurisprudence.  ((2) 

(b]  This  greftt  law  of  appeal  was  reSnacted  tn  tha  flfth  coiunlthip  of  BL  Valeria* 

COTTUI. 

(c|  Incerto  magii  jare  et  eoniQetudlne  quam  per  latam  l^em.    Dig.  1. 3. 8. 

( JJ  The  Enchiridion  of  Pomponini  laya,  that  the  depntie*  were  commlnSoned  to 
Mck  law*  from  the  Grecian  citiei  (Dig,  1.  2.  2.  4) ;  and  the  oriBioal  hi>torian« 
(Lirj,  b.  8,  c.  SI,  32J,  and  Dionjitoi  of  Halicamaiint  (Antiq.  Rom.  b.  10),  H17,  Oat 
the  depntation  was  sent  to  Athens  to  leatn  tbe  law*  and  inititntlotu  of  Gt«ece. 
Orariiia  (De  Orta  et  Frog.  Jut.  Civ.  kc.  SS,  and  De  Jore  Nat.  Gent  et  XIL  Tabnla- 
ram,  ICC  23),  Heineccina  (Hl(t  Jur.  CIt.  lec.  24,  and  Anilq.  Rom.  Jar.  Prow, 
•ec.  3),  Voel  (Com.  ad  Fand.  1.  2.  1),  Dr.  Taflor  (Hiat.  of  the  Boman  Law,  B), 
PothicT  (Pnefalio  leu  Prolegomena  in  Pandecta*  Jnaliniamaa,  part  I.  c  1 ;  De  Legi- 
bos  Antiquis),  and  the  generatitj  of  modem  writer!  on  Boman  hlttorj  and  law, 
auome  It  to  be  a  conceded  fact,  on  the  aathorit]'  of  LtTj,  Dionjiiua,  Cicero,  Plinj, 
and  Dtben,  tliat  the  embaaty  went  to  Athena.  Tacitna  {Ann.  8,  37)  obserrea  geiia>- 
allj,  aediii  qua  utquam  tgrtgia,  and  the  depntie*  mnit  hare  visited  at  leaat  the 
Grecian  cicie*  in  lower  Italy.  M.  Bnaaby,  a  learned  French  writer,  haa.  however. 
vHtten  three  dieaertationa  upon  the  origin  of  the  iawa  of  the  twelve  tftblea,  and  ho 
coiuiden  the  Btor^  of  a  Romao  depntation  to  Atheni  ai  fabnlons.  Be  endeavon  to 
maintain,  hy  an  able  diiciuilon  concerning  the  earlj  hittoiy  of  the  Roman  conatita- 
tion  and  law*,  and  by  a  critical  and  even  profound  examlnatkiti  of  the  law*  of  tbe 
twelve  Ublet,  that  Otej  were  not  borrowed  from  the  Juri*pnidence  of  Atbeos,  bnt 
that  the;  were  euentially  a  reatoration  of  the  anc[ent  Roman  law*  under  Romnlaa, 
Nnma.  and  Servin*  Tnllin*,  and  which  had  gone  into  ditnae  nnder  the  cotwnl*.  Be 
admits,  however,  that  the  plan  of  the  mixed  mcmarcbj,  and  many  of  the  Ttmnan 
utage*  nnder  the  king*,  had  their  origin  in  the  naage*  of  Atheni  and  Sparta.  (Hem. 
de  I'Acad.  des  Inscription*  et  Bettes-Lettre*,  xvili.  cd.  Amst.  1743.)  It  I*  worthy  of 
observation,  that  thii  *ceptical  aa  well  as  learned  writer  doe*  not  he«iute  to  aMnme, 
on  the  aathorit;  of  Dionyalu*  of  Halicanuusna,  the  anthentlclty  of  the  htstory  of  the 
Bomjui  king*.  Gibbon  (Hiat.  vlii.  8)  ia  also  decidedly  of  opinion  that  tbe  depnUtion 
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2.  Th«  Tw«iT«  TkUos.  — *  The  twelve  tables  were  digested  •  521 
hj  ten  deoenoTiiB,  appointed,  witii  the  oouBent  of  the  com- 
moQB,  out  of  the  patrician  order,  od  the  return  of  t^e  deputies 
from  Greece.  They  were  ratified  by  the  consent  equally  of  the 
patricians  and  plebeians,  (a)  and  they  consisted  partly  of  laws 
transcribed  from  the  institutions  of  other  nations,  partly  of  such 
as  were  altered  and  accommodated  to  the  manners  of  the  Romans, 
partly  of  new  proTisIons,  and  mainly,  perhaps,  of  laws  and 
usages  under  their  ancient  kings.  (6)    They  •  were  written   •  522 

HTer  Tidted  Athena,  and  he  give*  pkorible  reuon  for  bii  belief;  and  thoogh  Cicero 
•Bj*  (De  Leg.  b.  2,  c  23  and  25)  that  the  regulatloiii  in  (he  twelve  tablM  concerning 
fnneraU  wera  traniUted  from  the  law*  of  Soloa,  ttnd  the  deceniTiii  had  adopted 
almott  tbe  *W7  wordi  of  Solon,  yet  M.  Bonaby  veiy  iDgeoioiul;  relisi  npon  Cicero, 
ai  one  of  the  aathoritie*  in  (Qpport  of  bii  hypolhetia.  Kiebuhr,  In  hii  Hiilorj  of 
Borne  (ii.  ed.  Phil.  1S3&,  bj  Hare  and  Thlrlwall,  pp.  228~2S\),  concludei  that  the 
depntlei  rltited  Athent,  bat  that  tbers  ii  no  memblance  between  the  Attic  cItU 
law  and  the  twelve  table*,  either  aj  to  pertonal  right*  or  Judicial  proceeding*.  But 
Niebnhr  waa  eTidently  in  an  error  when  he  My*  (iL  231,  note  7),  that  "  nowhere 
doea  Cicero  give  the  leatt  hint  that  there  wa*  any  Greek  element  in  the  twelre 
tablet."  He  mnit  ba?e  forgotten  tlie  pawagea  from  Cicero,  de  Legibnt,  to  which  I 
have  referred. 

(a)  mebnhr  (Roman  Hiitorj,  iL  236,  cd.  Phil.  18S6),  lay*  that  the  code  of  the 
decemvin,  being  approTed  by  the  tenate,  waa  broaght  before  (be  centnrie*,  and  their 
atieiit  wa*  ratified  by  the  curia,  under  the  preatdency  of  tbe  college*  of  prieati,  and 
the  aanction  of  happy  antplce*. 

{b)  GraTina,  de  Ortn  et  frog.  J.  C.  aec  83 ;  Niebuhr**  Hiit.  of  Rome,  U.  S48,  361, 
note,  363.  Kiebohr  *ay*  tbat  tbe  tweWe  table*  were  nothing  more  than  the  ancient 
atatute*  coniolidated.  A  learned  writer  of  out  own  countiy,  in  the  New  York 
Bevlew  for  October,  1639,  who  avow*  bis  education  and  ihowi  hia  acquirement*  In 
the  GoTopeao  achoola  of  the  dvil  law,  tdre*  rery  lolid  reaaoni  for  hi*  opbiion  that 
the  code  of  the  twetre  tables  wa*  eiaentially  declaratory  of  andent  law*  and  u*age«. 
FtagniMU  of  tbe  twelTe  Ubiea  were  collected,  and  diitribnted  with  great  accuracy 
under  their  original  and  pioper  diTiiion*,  by  J.  Gothofred,  in  a  work  entitled, 
QnatnoT  Fonie*  Jnri*  C^tIIIb,  printed  in  IRSSj  and  bii  collection,  Heinecdn*  uy* 
(Andq.  Jnr.  Bom.  Froaant.  aec  S),  i*  to  be  preferred  to  that  of  all  othen.  Hi*  col- 
lection, diitribution,  and  interpretation  of  the  Ubles  baa  been  followed  by  Gravlna, 
wbo  baa  Interted  the  original*  with  a  paraphraae  at  the  eoncltuion  of  hia  treatite 
De  Jure  Natnrali  Gentium  et  XII.  Tabularum.  He  luu  alio  glren  a  copioo*  com- 
mentary upon  that  collection.  They  were  redlgcated  and  inierted  at  length  in  a 
Toluminoni  L'Hiatoire  Bomaine  of  the  Jeatiit*  Cotnin  and  Konille,  and  copied  from 
them  into  Hooke'i  Roman  Elatory,  b.  2,  c.  27.  A  nunmary  of  thia  curioni  and 
celebrated  code,  wMch  had  anch  permanent  influence  on  Roman  jnrlapmdence,  and 
1*  to  coBttantly  allnded  to  by  Roman  juriata,  will  not  be  onacoeptable  to  the  Ameri- 

Tbe  lit  table  related  to  lav  tuili,  and  regulated  the  right  of  dtatlon  of  the  de- 
fendant before  tbe  pr«tor.    The  creditor,  of  hia  own  anOiority,  aelied  hia  debtor, 
where  he  found  him  in  public,  and  carried  him  before  the  pnetor,  and  if  the  debtor 
reaitted,  the  creditor  mi^t  aelw  and  drag  him.    Ambulamjut  —  Ttinjutvao);  and 
Toi.  I.-80  [609] 
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in  a  style  exceedii^y  brief,  elliptioal,  and  obscure ;  and  they 
show  the  great  simplicity  of  Roman  mannen,  and  are  evidence 

if  old  or  inflriD,  the  plaintUT  wm  to  proilde  him  with  *  jvnMtUM,  or  open  oniage. 
(But  eieii  thii  proTi«ioii  irai  reprobftted  In  if  ler  ages  for  It*  •ereritj.  A.  G«U.  Noct 
Att.  20,  1.)  TIm  debtor,  if  fae  wanted  Ume,  wai  obliged  to  give  a  caution  or  bail  for 
liii  appearance  at  a  future  daj.  The  prBtor  wai  to  decide  Um  caoM  prompllr  bj 
daylight ;  and  if  the  acciuer  wanted  witneaoea,  he  vaa  allowed  to  go  before  bie  adver- 
■ary's  hooee,  and  to  repeat  bis  demand  for  three  day*  logether  by  load  outcry.  Mi. 
Jiu^ce  Ware,  ot  the  Diatilct  Court  of  Halne,  bai  giren,  in  tlie  case  of  Lane  a.  Town- 
■end,  Ware,  2B9,  a  brief  account  of  the  cammencement  and  progreai  of  a  Rotnan 
Buit  In  itt  flrtt  atagee.  It  U  an  intereiting  examination,  and  ihedi  much  leaining 
and  light  on  the  olwcure  lobject;  and  pointa  out  Inaocnraciea  not  only  in  Brown's 
CiTii  and  Admiralty  Law,  but  in  Blackatone'i  Commentariea,  in  reipect  lo  the  atipo- 
latioD  or  ball  required  of  the  defendant  in  the  init.  Dr.  Arnold,  in  hii  Hiitory  of 
Borne,  1.  ZSO,  say*,  that  our  whole  knowledge  of  the  old  action*  at  law  i*  derired 
from  the  Inatitutes  of  Gain*,  which,  in  their  original  form,  were  <U*coTered  by  Nie- 
bohr  in  IBIS. 

The  2d  table  related  to  rMa-g,  lliefi,  bttpati,  and  btadiv  a/*  tnut  It  allowed  the 
right  (o  kill  a  robber  by  night  It  inflicted  oorp<»ni  puniahmeat  and  alareiT  on 
.convictiou  of  robbery,  unten  the  partie*  aettled  with  each  other.  SIbtb*,  gnilty  at 
robbery,  were  to  be  thrown  down  the  TarpeUn  rock.  Theft*  and  treapawet  wera 
pnniafaed  by  pecuniary  mnlct.  Treapaiaere  by  night,  on  harreat  or  comflelda,  were 
puniihed  capitally,  a*  victim*  to  Ceree.  Ho  tenn  of  prescription  gare  a  right  to 
■tolen  goods,  nor  any  right  ot  a  foreigner  to  the  good*  of  a  Soman  citiien.  Breachea 
of  tnut  were  pimlshed  with  the  forfeiture  of  double  the  vatae  of  the  depoalt. 

The  3d  table  related  to  lama,  and  tht  righl  of  crtditon  eotr  Oar  JOitm.  It  prohib- 
ited more  than  one  per  cent  intereit  for  money.  The  weight  of  authority  would 
•eem  rather  to  be  in  faior  of  one  per  cent  a  i/tar,  though  Hontetquieu  insists  that 
interest  at  the  time  of  the  twelve  tables  wa*  twelre.per  cent  a  year,  and  that  the 
law  reducing  It  to  one  per  cent  was  paased  niai^y  yean  afterwards.  Esprit  de*  Lois, 
liv.  ^,  c.  22.  In  thi*  construction  he  i*  supported  by  Livy,  b.  T,  c.  27.  But  Tadtna 
•ay*  that  the  twelve  tables  restrained  nsury  to  one  per  cent  a  year.  Tadt.  Ann.  HU 
vL  16.  And  this  Is  the  constrnctlon  given  to  the  word*  Si  gtd  tndario^/iaHin  ampliat 
Janeratnl,  by  the  generally  ot  commentator*.  Pothler'*  Pandects  iTuntinianfi. 
t.  Frag.  XIL  Tab. ;  Gibbon,  viii.  80,  note.  It  Is,  however,  a  donbtfnl  qoeatkn 
whether  the  twelve  table*  allowed  (mly  one  or  twelve  per  cent  a  year.  Pndetaor 
Hugo,  of  the  Univmity  of  Gottingeo,  In  his  Histoiy  of  the  Roman  Law,  tec  128^ 
Inclines  to  the  latter  opinion.  A  recent  writer  on  this  vexation*  ptdnt  in  Banan 
history  holds  it  to  t>e  quite  clear  that  the  uncial  rate  of  loterest  ot  the  Bonuui*  wa* 
an  ounce  in  every  at  for  the  cyclic  year  of  ten  months,  that  is,  dgbt  and  a  half 
per  cent,  equivalent  to  ten  per  cent  for  the  civil  year  of  twelve  monllu.  Fweigii 
Quarteriy  Review,  No.  22,  art.  6.  This  ia  the  conclusion  to  which  Hiebuhr  and  Dr. 
Arnold  arrive.  (History  of  Bome,  by  N.  iii.  &3,  £7 ;  History  of  Rome,  by  A.  i.  9SI  ) 
The  debtor  was  to  have  thirty  days  after  judgment  lo  pay  his  debt;  and  if  he  did 
not  then  pay  or  give  security,  or  sell  hlmaelf  1^  entering  into  the  acnni,  his  oeditor 
had  a  right  to  seize  him,  load  him  with  chains  of  a  certain  weight,  and  treat  him  a* 
a  slave,  on  a  prescribed  scanty  allowance ;  and  if  he  failed  to  pay  after  being  tiz^ 
day*  In  prison,  he  was  to  be  brought  before  the  people  on  three  market  days,  and 
the  debt  proclumed ;  if  no  friend  appeared,  he  wa*  eitlier  to  be  pot  to  de^Jfa  or  sold 
a*  a  slave  into  Etmria;  and  if  there  were  several  creditor*,  be  might  at  thdr  elec 
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of  a  people  under  a  ru^ed  police,  •  and  very  oonsid-  •  523 
erabljr  advanced  in  civilisation.    They  contain  a  great 

tion  be  sold  beytnid  the  Tiber,  or  hii  body  cat  into  piece*.  Qbbaa  {Hbt.  Tili.  M) 
Uk«*  this  Ikw  In  the  lltenl  wdm,  snd  to  doet  Qnvliik,  de  Jare  Nat  Gent  et  XIl. 
Tab.  •ec  T£;  and  he  adopta  tbe  argument  of  Seztoi  CBciltua,  in  A.  OelL  Noct  Att 
80, 1,  who  maintained  that  the  law  waa  onlj  cruel  m  appeamoce,  and  that  he  had 
Dero'  read  or  heftrd  of  Its  being  ezecnted,  for  lla  extreme  aererity  preTented  Ihe 
creation  of  debt  Monteaquien  well  obaerrei  that,  upon  inch  reatoning,  the  mott 
cruel  UWB  would  be  best ;  and  he  thinks  the  better  conatniction  to  be,  that  the  law 
only  related  to  the  divtiloa  of  the  debtor*!  propertj.  Egprlt  dn  Loit,  b.  29,  c,  2, 
Bynkenhoek,  Ofaaerv.  Jnr.  Ron.  lib,  1.  c.  1,  and  Helnecdu,  Antiq.  Rom.  lib.  iii.  tit 
80,  HC.  4,  are  of  Ihe  aame  oi^nlon.  PotUer,  in  hit  Introduction  to  hli  Pandects 
Joatlnlanec,  haa  Inserted  the  f  ragmentt  of  the  twelve  tables,  ai  they  were  restored  by 
Gothofredns,  and  he  has  Uluatnted  them  by  brief  notes  and  commentaries.  He  i» 
for  a  liberal  construction  of  (his  part  of  the  twelve  taldea,  and  he  says  this  was  tbe 
oonslmetlon  of  all  the  writers  of  antiqnltj  who  make  mention  of  them,  such  a* 
QuintUian,  Tertullian,  and  A.  Oelllns.  Professor  Bngo  is  klso  obliged  to  reoonnce 
the  meUphorical,  and  follow,  with  the  andent*,  tbe  Utentl  Interpretation  of  tbe 
twelve  Ubles  on  thla  anbject.  Hlstolre  du  Droit  Romaia,  par  O.  Hago,  tradnlte  de 
I'Alleniand  par  Jonrdan,  1.  23S,  sec.  149.  Nlebohr,  in  his  History  of  Borne,  iL 
607,  takps  the  law  literally,  and  says  that  no  aoond-headed  person  ooght  to  comtnw 
it  otiierwise.  He  says  its  aeverl^  was  designed  to  compel  the  debtor  to  redeem  hint- 
self,  or  to  enter  into  a  nenni,  by  which  he  became  liable  to  pay  intereat,  and  to  woik 
ont  hii  debt  by  labor.  Gravlna,  de  Jnre  Vat.  Qent.  sec  21,  says  there  are  groandi  to 
conclude  that  the  Uya  rtgia,  with  the  exception  of  snch  as  relate  to  regal  domination, 
were  incorporated  Into  the  lint  three  of  these  twelve  tables. 

The  4th  table  related  to  tKt  r^Ati  e/Jatliert  and'/amiliet.  It  gave  to  fathers  the 
power  of  life  and  death  and  of  sale  over  their  children,  and  the  right  to  kill  imme- 
diately a  child  born  deformed.  On  the  other  hand,  and  at  lonie  compensation  for 
these  atrocious  provisions,  It  declared  that  if  a  father  neglected  to  leach  hla  son  • 
trade,  he  was  not  obliged  to  maintain  hii  father  when  In  want ;  nor  was  an  illegiti- 
mate child  bonnd  to  maintain  his  father. 

The  6th  table  related  to  inieriianoa  and  gutrdiatuhipi.  It  declared  that  If  the 
father  died  Intestate  {for  he  had  a  right  to  dispose  of  his  property  by  will),  and  bad 
no  children,  his  nearest  relations  were  to  be  his  heirej  and  if  he  had  no  relations,  a 
man  of  hii  own  name  was  to  be  his  heir.  He  had  the  right  to  appoint  guardians  to 
his  chQdren.  If  a  freedman  died  intestate  and  without  hein,  hli  ^ects  went  to  tbe 
family  of  his  patron.  The  hebt  were  to  pa;  the  debts  of  the  ancestor  in  proportion 
to  thetr  share  of  hli  estate.  It  alio  provided,  in  the  case  of  Innatica  and  prodigals, 
that  the  relation!,  and  if  none,  that  one  of  tbe  name,  was  to  liave  the  cate  of  the 
person  and  estate.  If  he  left  children,  the  ions  and  daughters  inherited  equally ; 
but  though  daughters  inherited  on  an  equal  fooCing  with  the  sons,  yet  they  became 
wards  to  their  brother! ;  and  all  women  were,  at  all  times  of  their  lives,  and  undtf 
all  circnmitancei,  under  gnardianihip  and  civil  diiabillties.  (Dr.  Arnold,  In  his  His- 
tory of  Rome,  i.  2SJ-296,  hat  examined  the  state  of  the  Boman  law,  at  left  by  tbe 
decemviri,  with  great  research  and  ability.) 

The  flth  table  related  to  pnptrty  and  patteaim.  It  declared  that  the  title  of  good* 
ahonld  not  paas  on  tale  and  delivery,  without  payment  Two  yean'  poueasion 
amounted  to  a  right  of  pretcriptlon  for  lands  belonging  to  private  Individuals,  pro- 
vided tbe  posaettion  wa«  not  obtalited  by  force  or  fraud,  and  one  year  for  moTablea. 
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deal  of  wisdom  and  good  Bense,  iotennixed  with  folly, 
*  524   iojustiee,  imd  oruelty.    They  vere  engrossed  *  on  tabletn 

It  llkewite  declared  that,  in  litigkted  cuei,  the  pKanmption  sboold  alirmjt  be  on  th« 
■Ide  of  the  potMUOT ;  and  that  in  disputea  about  liberCf  and  alaver;,  the  preinmption 
■honld  alwaji  be  on  the  side  of  liberty.  All  aaln  of  land  or  moTablei  were  fa^ 
deUrery  [mancipatio)  verballj,  in  the  preience  of  wltoeuei. 

The  7th  table  related  to  Intpoiw*  and  damof/a.  It  provided  that  compeniatioi] 
be  made  for  trea]>auei ;  and  that  for  anon  m  maliciouslj  letting  fire  to  a  hon*e,  or 
to  grain  near  to  it,  the  offender  wm  to  be  icourged  and  burnt  to  death.  The  kr  laliaah 
wai  applied  to  louei  of  limli,  nnlen  the  Injured  party  accepted  tome  other  Mtlifac- 
tion.  A  pecuniary  fine  of  three  hundred  pound*  of  braM  «a«  declared  for  dislocating 
a  bone,  and  twenty.flve  auei  of  brais  fo>  a  common  blow  with  the  fljt  (It  la  i«lated 
in  the  Noct.  Att.  SO,  1,  that  one  Lucius  Neratiui.  In  after  lime*,  when  the  citj  became 
wealtiiy,  and  inch  a  fine  Inaigniflcant,  amused  liimaeif  with  striking  freedmen  in  the 
face  as  he  met  them  in  tlie  street,  and  theo  ordering  his  lerTant,  who  fallowed  him 
for  the  purpose  with  a  bag  of  brass  money,  to  count  out  and  tender  the  twenty-fire 
jrieces,  as  the  compentation  fixed  by  law.)  It  wa«  prorided,  alio,  by  this  table,  that 
•landerers,  by  words  or  Terses,  should  be  beaten  with  a  cinb.  False  wltne«»ei  wen 
to  be  thrown  headlong  from  the  capitol,  and  parridde*  were  to  be  Mwed  np  in  a 
Mck  and  thrown  into  the  Tiber.  Whoerer  wilfully  killed,  or  poiioned.  or  prepared 
poison  for  a  freedman,  or  used  magical  words  to  htn-t  him,  was  poniahable  as  a  hom- 
icide. Guardians  and  patrons  who  acted  fraudulently  in  their  Irtut  were  to  be  Ibed 
and  held  odious. 

The  8th  table  related  to  «ibit«s  tn  the  comtrg.  It  required  a  space  of  two  and  a  half 
feet  to  be  left  between  every  house ;  and  it  allowed  societies  or  prirate  companie*  to 
make  their  own  by-law*,  not  being  Incoagiilent  with  the  public  law.  The  prctor  was 
to  assign  arbitrators  in  caaes  of  disputes  about  boundaries ;  and  it  prorided  redress 
for  nuisances  to  fields  by  tlie  shade  of  trees,  or  by  waCerconnea.  It  required  roads 
to  lie  eight  feet  wide,  and  double  at  cornera.  It  allowed  tniTeUen  to  drlre  over  the 
adjoining  land,  if  the  road  was  bad. 

Tlie  9th  table  was  concerning  the  MmmDn  righlt  ^  Iht  ptopU.  It  prohibited  all 
apecial  privileges  to  any  person,  and  it  restored  debtors,  who  had  been  redeemed 
from  slarer}',  to  their  former  lights.  It  made  bribery,  in  a  judge  or  arbitrator,  or 
the  holding  or  attending  seditious  assemblirs  in  the  city  by  night,  or  dellvaring 
np  a  Roman  citizen  to  a  foreigner,  or  soliciting  a  foreigner  to  declare  himtelf  against 
Home,  capital  offences.  It  declared  that  all  causes  relating  to  the  life,  liberty,  or 
rights  of  a  Roman  citizen  should  be  tried  in  the  eomitia  centuriata.  The  people  were 
to  choose  qoBstora  to  take  cognizance  of  capital  cases.  [The  bargk^t  of  the  dty  of 
Rome,  in  the  eariy  period  of  the  Commonweslth,  engrossed  the  wealth  and  the  foreign 
commerce,  and  were  the  patricians  and  money-lenders,  white  thc/ru  commmcn.  who 
were  agriculturists  on  small  farms  in  the  country,  ad jdniiig  the  city,  were  forbidden 
to  engage  in  commerce,  and  were  the  money-borrowers,  and  suffered  greatly  from 
hostile  incursions,  and  were  poor  and  oppressed.    Arnold's  Hiatoiy  of  Borne,  L  135.) 

The  10th  Ubie  related  tojiiruraii.  It  prohilnted  the  dead  to  be  interred  or  bnnit 
within  the  city,  or  witbln  sixty  feet  of  any  honae.  It  prohibited  all  ezcesiive  wail- 
ings  at  funerals,  and  women  from  tearing  their  faces  or  making  hideous  outcries  on 
inch  occasions.  It  regulated  and  limited  the  expense  of  funeral  piles,  and  all  oostli- 
nesa  at  funemli,  snch  as  the  dress  of  the  deceased,  the  players  upon  the  flute,  the 
perfumed  liquors,  the  gold  thread,  the  crown,  festoons,  &c. 

The  11th  table  made  part  of  thej'us  sacrum,  or  pontifical  law.    All  the  other  tablet 
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of  wood,  or  braes,  or  ivory,  (a)  aod  were  exposed  to  destnio- 
tioD,  though  aoqaestionably  preserved,  when  the  city  was  burned 
by    the    Gauls,  (i)      They  existed  entire  in  the  third, 
*but  did  not,  as  Heineccias  supposes,  sarvive  the  sixtfa   *526 
century  of  the  Christian  era.    Tt^  code  obtained,  in  the 

related  to  dvil  rlghla,  but  tbii  relmted  to  nJigim  and  the  aorihip  af  tie  godt.  It 
required  all  pertom  to  come  with  purlt;  and  pietj  to  the  auembliea  of  religton ;  and 
DO  penon  «bi  to  worehip  anj  new  or  foreign  goda  Id  prirate,  onlesa  aathorized  \>y 
public  authoritj.  Ererj  one  waa  to  otwerre  hli  family  feitiTali,  and  Ibe  rilei  uted 
in  111*  own  tamilf,  and  bj  Iiii  ancetton,  in  tiie  wonhip  of  hi*  doniettic  deitiei. 
Honor  waa  to  be  paid  to  tlioae  heroei  and  lages  whom  their  merit  had  raited  to 
hearea.  The  commendable  Tirtne*  were  to  Im  nuked  among  (he  godi,  and  to  hare 
templet  erected  to  them,  bat  no  wonlilp  wm  to  be  paid  to  any  vice.  The  Mcrificei 
to  the  godt  by  the  prlesti  were  to  Im  the  fruiti  o(  the  earth  and  young  aDimalt,  and 
with  tbe  mo«t  authoriied  ceremonies.  No  one  wat  (o  be  initiated  in  any  mytteriet 
but  thoM  of  Ceres.  Stealing  of  wbat  waa  devoted  to  tbe  godi,  and  Incest,  were 
declared  to  be  ca|dtal  crimet. 

Tbe  12th  table  related  to  Korriagt  and  (ia  right*  of  Aiutaxdt.  It  preacrlbed  free- 
dom of  divorce  at  the  pleasure  of  the  husband;  and  it  allowed  the  husband,  with 
the  consent  of  his  wife's  relations,  to  put  her  to  death,  when  taken  in  adultery  or 
dmnkenneM ;  and  it  declared  it  to  be  unlawful  for  patricians  to  intermarry  with 
plebeian*. 

Mr.  Pretcott.  in  bit  learned  and  excellent  History  of  the  Conqueit  of  Mexico,  hu 
given  ft  short  but  intecetting  view  of  the  Judicial  system,  and  of  the  code  of  laws  la 
■he  Aztec  or  Hexicaa  monarchy,  prior  to  tbe  overthrow  of  it  by  Fernando  Corlez. 
He  says  that  the  Aztec  code,  though  stamped  wiUi  the  ferocity  of  a  rude  people, 
evinoed  a  profound  reapcct  for  the  great  principles  of  morality.  Their  milltaiy  usagei 
had  a  remarkable  resemblance  to  those  of  the  early  Romans,  and  their  political  insti- 
tution! denoted  a  degree  of  civilization  not  much  short  of  tliat  enjoyed  by^  ttie  Anglo- 
Saxons  under  Alfred.  I  sttonld  think  that  tb^  legal  code  might  bear  a  favorable 
compariton  with  mnch  that  is  to  be  found  to  the  celebrated  twelve  tables  of  tbe 
Bomau  law.  The  superior  judge*  were  wholly  iudepeudent  of  the  monarch,  and 
held  their  office*  for  life,  and  were  malntnined  from  the  produce  of  the  crown 
lands.  FunishmeDtt  were,  generally,  like  the  lawt  of  Draco,  capital ;  but  their 
application  to  crimes  showed  a  toUcitade  for  the  rights  of  property  and  of  good  order. 
Sturder,  even  of  a  slave,  was  punished  with  death;  lo  was  the  conviction  of  adultery, 
Kmoving  the  boundaries  of  another's  land,  altering  the  established  measure,  abuse* 
of  guardian's  trait,  drunkenness,  prodigal  waste  of  patrimouy,  and  theft.  Hospital* 
were  eiUbIi*bed  in  the  principal  citie*  for  the  cure  of  the  sick,  and  the  pcTDUUient 
refuge  of  the  disabled  soldier.  Public  defaulters  were  liable  to  be  sold  as  sUves. 
Tbe  roftfriage  insUtutioo  was  protected  and  respected.  Prewwtt's  Hl*t  L  29-38, 
U.i9. 

{a)  Hdneccii  Hi*t.  Juris  Civllls,  lib.  1,  tec.  28,  mebulir  «»ys  they  were  graven 
on  ten  table*  of  brats,  and  posted  up  in  the  Comitium. 

(ft)  IJvy,  b.  6,  c.  1,  *ays.  Quo  in  comroentariis  pontiflconi,  aliisqoe  pubUcis  priva- 
titque  erant  nonnmentit,  incensa,  urbe,  fiaaqtit  intoiere.  N.  Hook'i  Diss,  on  the 
credilniity  of  the  first  five  centuriet  of  Rome.  Cicero  speaks  of  them  as  Iieing  In  hi* 
time  on  table*  of  brass,  and  as  having  been  injured  by  lightning,  —  iegvM  am  iiquf 
facta.    Orat.  in  Cat.  S,  4. 
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snbfleqnent  ages  of  the  republic,  from  the  most  distin- 

*  526   gnisbed  *  philosophers,  historians,  nod  statesmen,  the  blind 

tribute  of  patriotio  veneration,  and  the  most  extravagant 
ealogj,  as  being  a  system  ioculeating  the  soundest  principles  of 
ethics  and  civil  polity,  and  surpassing  in  value  the  jurisprudence 
of  Solon  and  Lycurgus,  the  twelve  books  of  the  laws  of  Plato,  and 
whole  libraries  of  Grecian  philosophy,  (a)  As  Rome  increased  in 
territory,  wealth,  arts,  and  refinement,  her  laws  were  progres^vely 
enlarged  and  improved,  and  adapted  to  the  progress  of  society, 
and  its  increasing  wants  and  vices.  The  obligation  of  the  twelve 
tables  was  gradually  diminished  or  destroyed  by  the  multitude  of 
new  regulations,  and  the  history  of  the  Roman  law*  &om  the 
time  of  the  twelve  tables  to  the  re^n  of  Hadrian,  is  eminently 

instructive. 

*  527       *  After  many  struggles,  the  patricians  were  obliged,  by 

the  lex  Hiartenna,  to  submit  to  the  authority  of  the  ple6i»- 
dta,  enacted  by  the  plebeians  alone  in  their  cotm^  trSmta,  as 
being  of  equal  force  with  the  leget,  passed  at  the  instance  of  a 
consular  or  senatorial  magistrate,  by  the  whole  aggregate  body 
of  the  people,  patricians  and  plebeians,  (a)  The  senate  also  fre- 
quently promulgated  laws  under  the  name  of  tenatui  cotuulta, 
by  their  own  authority.  (6)  A  tenatut  comultum  was  allowed  to 
continue  in  force  only  one  year,  unless  ratified  by  the  common 
course  of  rogatio  ad  popvlum;  and  the  tribunes  could,  at  any 
time,  by  their  veto,  put  a  negative  upon  any  projected  decree  of 
the  senate.  That  body  likewise  assumed  the  right  to  dispeosa 
with  laws,  though,  by  a  law  proposed  by  the  tribune  Cuus  Cor^ 
neliuB,  the  senate  oould  not  exercise  their  dispensing  power 

(a)  Cic.  de  Orttt  b.  1,  c  «3,  44;  De  Leg.  S,  lec.  S3;  Uyfa  Hlit.  8,  34;  Tacit. 
Ann.  3,  27 ;  A.  Gell.  Noct.  Att  20,  1.  In  the  aewlj  diacorered  trwtbe  of  Ckem, 
de  Republics,  lib.  ii.  c.  S8,  37,  he  imiita  that  the  tea  fint  table*  wen  eompOMd 
with  the  greatett  equity  snd  prudence,  but  he  declare*  that  the  two  Uet  tablet,  added 
by  the  deceniTin,  were  Iniquitous  lawi,  and  diat  tbe  law  prohibiting  marriage* 
between  plebeian*  and  aenatorial  famillea  wai  a  mo*t  Infamona  law. 

(a)  The  Uortentlan  law  aboliibed  the  senate's  veto  upon  pltiucila,  after  the  Pub- 
Utian  law  had  done  away  with  the  aathoricy  at  the  ixria  retpectlng  them;  and 
Niebuhr  consider*  the  Hortensian  law  as  the  commencement  of  12m  destnictioii  of 
the  constitatlcn.    Hiebohr'i  Hist.  iiL  419-421. 

(b|  Inst.  1.2.4;  Dig.  1.  2.  B.  The  proofs  are  abundant,  that  eren  before  the 
Augustan  age  the  wnatiu  atnsulla  had  become  one  of  the  regular  sonroe*  of  the 
Roman  law.  Ctcero,  de  Legiboi,  b.  8 ;  Histoire  da  Droit  Rom.  par  G.  Hngo,  mc 
174,  176,  17S.     Qui  consolta  Fatrum,  qui  lege*  juraque  serrat.     Hor.  Gpist  1. 1& 

T.41. 
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unless  tvo  hundred  senatorB  vere  present.  By  the  Publiljan 
law,  passed  in  tiie  year  of  the  city  416,  the  oomitia  of  the  mtriiv 
Trere  deprived  of  their  veto  or  power  as  a  branch  of  the  legiglu- 
ture  in  passing  upon  laws  enaoted  by  the  oomitia  of  tribeit,  and 
their  consent  was  no  longer  requisite  to  laws  submitted  by  the 
senate  to  the  comitia  of  the  centuries.  But  the  senate,  which 
now  consisted  of  the  most  eminent  men,  and  was  a  mixed  body 
of  both  patricians  and  commoners,  continued  to  be  the  great 
national  cotiDcil.  {e)  Within  a  very  few  years  after  the  adoption 
of  the  twelve  tables,  the  prohibition  of  marriages  between  the 
patricians  and  plebeians  was  abolished;  but  the  patricians  had 
the  address  to  retain  the  management  and  control  of  the  whole 
administration  of  justice.  This  was  effeoted  in  several  ways.  It 
was  effected  by  the  institution  of  legal  fonns  of  judicial  proceed- 
ing, called  legit  aottonec,  and  1^  means  of  the  poniifices,  who 
regulated  the  calendar,  and  were  the  repositories  of  the  laws  and 
annals,  and  assnmed  the  power  of  fixing  the  lawful  days  of 
business,  and  die*  fatti  et  t^faetL  These  judicial  forms  and 
solemnities  gave  order  and  uniformity  to  the  administration  of 
justice ;  but  they  were  mysteries  of  jurie^midenoe,  confined  to 
the  learned  of  the  patrioiaa  order,  and  locked  up  in  the  pontifical 
archives.  They  could  not  be  changed  at  the  pleasure  of  the 
people,  and  Uie  right  to  interpret  them  belonged  to  the 
pontifical  college,  and  the  patricians  had  retained  *  the  *  528 
exclasive  right  of  being  el^ble  to  the  ofBoes  of  the  priest- 
hood, (a)  The  forms  remained  confused  and  uudigested  until 
Appius  Clandius  Ccecus,  a  member  of  the  pontifical  fraternity, 
reduced  them  into  one  collection,  which  his  scribe,  Cneens  Flavins, 

(e)  Anold'i  Hist  of  Borne,  U.  166, 168.  It  km  the  proTince  of  tbe  tvnton  to 
KTiae  the  lilt  of  senaton  and  kdd  to  the  roll,  u  well  m  to  rcTlM  the  roll*  of  the 
■evenl  tribea.  The  ceniorthip  wm  *b  ofilce  of  the  highest  tmok  and  paver,  vlth  a 
oommand  of  tiie  public  monejs,  and  with  tbe  power  of  oommeDciiig  and  coDduuting 
public  works,  soch  at  roads  and  aqoeducts.  lb.  282--287 ;  duero,  de  Legibus,  b.  8. 
With  respect  to  the  senate,  the  Hortetniau  law,  prior  to  tbe  year  at  Borne  4T4, 
deprlTed  tbe  soMle  of  lU  Teto,  and  declared  the  people  Msembled  in  their  tribet  to 
be  a  sapreme  legiilBtire  power.  The  tribes  in  the  fomm  and  the  Kiiate  were  placed 
on  a  footing  of  equaltt; ;  neitlwr  had  a  veto  on  the  enactmentt  of  the  otlier,  and  the 
tiibnne*  had  a  Teto  upon  both  alike.  The  enactments  of  both  were  considered  as 
equal  to  laws.  The  senate,  in  Ito  original  form,  was  onl;  a  select  ■Manblf  of  ttie 
jmtm,  whose  great  auemblj  wa»  the  comitui  eariata.    lb.  S8B-.88G. 

(a)  Dig.  b.  1,  tit.  S ;  De  Orig.  Jnr.,  i^c  0.  Grarina  says,  De  Orta  et  Prog.  J.  C 
•ea  88,  that  thej  were  etUbliihed  by  tfae  policy  of  tbe  audent  lawyers. 
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surreptitiouslf  publiiihed,  together  vitK  the  calendar,  or  fatti,  to 
the  great  Batisfaction  of  the  people,  (i)  It  acqoired  the  title  of 
the  Jul  civile  Flavianwm;  and  a  seooad  oollectioD  of  these  legal 
precedents  afterwards  appeared,  and  was  called  the  Jut  eivUe 
.^ianum.  (/)  This  Roman  Boieoce  of  special  pleading  became  a 
subject  of  ridicule  by  Cicero,  as  being  a  cunning  and  captiotu 
verbal  science ;  and  these  forms  were  expressly  abolished  \>j  the 
Emperor  Conatantine  as  insidiotu.  (d) 

3.  The  PratoTian  I«w.  —  The  edicts  of  the  pnetor  becime 
another  very  important  meims  of  the  increase  and  improvemeDt 
of  the  Roman  law.  By  the  Lioinian  law,  passed  in  ^e  year  of 
Rome  884,  the  office  of  consul  was  no  loi^r  confined  to  the 
patrician  order,  and  a  plebeian  oonoul  was  elected  in  tiie  oenta- 
ries,  and  confirmed  by  the  eurue.  But  as  a  compensation  for  Uiis 
loss  of  patrician  power,  the  judicial  was  separated  from  the  con- 
sular ofBce,  and  a  pnetor  was  instituted,  who  was  always  to  be  a 
patrician.  («)  The  judicial  decisions  of  the  pnetors,  or  tdieta 
prcBtorum,  became  of  great  consequence.  They  were  called  ^tw 
honorarium,  or  patrician  law,  derived  &om  the  honor  of  the  pne- 
tor.  (/)  There  hod  been,  from  flie  foundation  of  the  city,  a 
magistrate  called  prt^ectiu  urbia,  to  administer  justice  in  the 
absence  of  the  king  or  consul ;  and  after  the  plebeians  obtained 
a  share  in  the  consular  dignity,  the  patricians  created  a  permanent 
city  pnetor,  and  they  confined  his  province  to  the  administration 
nf  justice  ;  and  such  a  mi^strate  was  indispensable,  as  the  c<»i- 

suls  were  eogf^ed  in  foreign  and  exeontLve  duties,  {g)  The 
"  529    prffitor  was  at  first  a  patrician,  luid  *  elected  in  the  eomitia 

eenturiata,  though  the  office  in  time  become  accessible  to 
plebeians.  Business  soon  required  a  second  prtetor  to  presde 
over  the  causes  of  foreigners,  called  prefer  peregrtmu^  (a)  and 

(b)  Cio.  pro  Hanena,  tec.  II ;  De  Ont.  1, 41. 

(c)  Dig.  I.  2.  Ti  Liry'B  Hiat.  9,  46;  OnTina,  de  Orta  Jnr.  Gt.  mc  88,  ud  ile 
Jur.  Nat.  et  XIL  Tab.  lec.  tS,  80. 

{d)  Leguletni  qnldam  cautn*  et  acntn*  pmco  actionnm,  cantor  fabolamm,  anoepa 
BylUbanim.  Cic.  de  Orat.  1,  66.  See  abo  Cod.  2.  68.  De  foimnlu  et  Impetn- 
lionibui  actioaDin  lublatu. 

(()  Dr.  Arnold  give*  an  Interetting  hlttor;  of  the  ttrngglei  wUch  prodoced  thla 
frrcat  innovation  fn  the  Boman  constitntioD.  Blitorj  of  Bome,  IL  88-6L  The 
inititution  of  the  office  of  pnetor  wai  iu  A.  U.  C.  387. 

(/)  Dig,  1. 1.  T,  and  1.  2. 10. 

(ff)  Dig.  1.2,  .60.26. 28. 

{a}  Frofetmr  Bngo,  in  hl«  Hlitor^  of  the  Boman  Lav,  tec.  168,  attributM  to  the 
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prsBtors  were  afterwards  allotted  to  the  proTinces  as  the  empire 
widened.  Under  Augustas  the  prtetors  hod  multiplied  to  sixteen ; 
and  in  the  time  of  Pomponius  there  were  eighteen,  and  one  of 
them  judged  de  fideicommUao.  (6)  Every  pnetor,  on  entering 
into  ofBce,  established  and  published  certain  roles  and  forms,  as 
the  principle  and  method  by  which  he  proposed  to  administer  jus- 
tice for  the  year.  He  had  do  power  to  alter  these  rules,  and  this 
Jut  prcetorium  vel  honorarium  tempered  the  ancient  law  by  the 
spirit  of  equity  and  public  utility,  and  it  was  termed  the  living 
interpreter  of  the  civil  Uw.  (c)  The  edicts  of  the  pnetor  were 
generally  declaratory  of  the  customary  or  uQwritten  law  and 
{onctice  of  his  predecessors.  But  as  the  pnetor  was  apt  to  vary 
from  bis  annual  edict,  and  to  change  it  according  to  circum- 
stances, which  opeaed  the  way  to  many  frauds,  it  was  provided, 
by  a  law  enacted  at  the  instance  of  the  tribune  Cains  Cornelius, 
that  the  prsitor  sfaoold  adhere  to  his  edicts  promulgated  on  the 
commencement  of  his  magistracy.  These  prtetorisn  edicts  were 
studied  as  the  most  interesting  branch  of  Roman  law,  and 
they  became  a  substitute  for  the  knowledge  of  the  twelve  tables, 
which  fell  into  neglect,  though  they  had  once  been  taught  as 
a  carmen  neeetaariumt  and  regarded  as  the  source  of  all  legal 
discipline.  (<i  ) 

4.  RMpooM  Prndmitam. — *  The  o[nnions  of  lawyers,    *530 
called    the  reiponta   or  interpretatiorut  pradtntum,   com- 
posed another  and  very  efficient  sonrce  of  the  ancient  Roman 
juiispnidence. 

The  most  ancient  interpreters  were  the  members  of  the  college 
oipontificei,  composed  of  men  of  the  first  rank  and  knowledge. 

butltudon  of  the  prata-  prn^ma  tbe  rise  ud  growth  of  the  ju  ^mti'tin,  which  had 
%  propitioua  influence  even  upon  tbe  Ronuui  DKUudpai  juriiprndenw.  The  ciTiliuii 
vttd  the  JaM  jntlun  M  ijnonfnmnt  with  reftton  ud  natural  law,  aod  in  cootradia- 
tincUon  to  the  jut  eirUe,  wbich  wa«  eoniidered  af  local,  peculiar,  and  eidutlve  to 
one  particular  people.  It  wu  thtir  municipal  law;  the  other  was  internalionaL 
To  the  aatboritjt  of  the  ju  pnrttriuni  the  edict*  of  the  pratar  vrbainu  and  tbe  prteUr 
ptrttpiiaa  teem  to  hare  equallj  contributed.    lb.  kc.  188,  189. 

(»)  IHg.  1.  2.  S2. 

(e)  Dig.  1. 1.  7,  B. 

((f)  Cic.  de  Leg.  b.  t,  c.  6,  and  b.  2,  e.  28;  CIc  de  Orat  b.  1,  c.  10;  QraTina, 
de  OrtD  et  Pmg.  J.  C.  aec.  88.  The  edieta  nagatratuun,  or  jiu  pmloriuBt,  waa  not 
only  a  fruitful,  but  a  legitimate  loaTce  of  the  Boman  law,  as  Hugo  has  labored  to 
prOTG.  Hilt,  dn  Droit  Rom.  sec.  177, 178,  179.  He  eomparea  this  pnetorian  law  to 
the  English  equity  juriiprudence.  Man]'  of  the  edicts  Iiare  a  resemblance  to  the 
modeiii  oidioancet,  or  Codes  de  PrM^dnre  ClTile. 
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CiTil  statesmen  and  eminent  private  citizenB  followed  their 
example,  and  sometimes  debated  in  the  fomm.  Their  answers 
to  questions  put  were  gradnaUy  adopted  b;  the  ooorta  of  justice, 
hy  reason  of  their  intrinsic  equity  and  good  sense ;  and  they 
became  incorporated  into  the  body  of  the  Roman  common  law 
Q&der  the  name  of  fori  cli»putatione»  and^tM  civile,  or  retponta 
prudentum.  (a)  This  bnsiness,  undertaken  gratuitously  hy  per- 
sons of  the  highest  distinction,  grew  into  a  public  profession,  and 
law  became  a  regular  science,  taught  openly  in  private  houses  as 
in  schools.  The  names  of  the  principal  lawyers  who  became,  in 
this  way,  public  professors  of  Hie  law,  are  to  be  found  in  the 
work  of  Pomponins,  (i)  and  in  the  writings  of  Cicero,  Horace, 
Tacitus,  and  the  other  authors  of  the  classical  ages.  Their  opin- 
ions  were  preserved  by  their  successors,  and  fr^^nents  of  them 
are,  do  doubt,  dispersed  in  different  parts  of  the  Pandects,  with- 
out the  sanction  of  their  names,  (c^  Cicero  speaks  of 
*  581  *  this  employment  of  distinguished  jurists  with  the  great- 
est encomiums,  and  as  heing  the  grace  and  oniament  and 
most  honorable  business  of  old  age.  The  house  of  such  a  civilian 
becomes  a  living  oracle  to  the  whole  city  ;  and  thia  very  accom- 
plished orator  and  statesman  fondly  anticipated  such  a  dignified 
retreat  and  occupation  for  his  declining  years,  (a)  The  philos- 
ophy and  policy  and  wisdom  of  Greece  were  collected  together, 
says  Gravina,  (d)  by  the  Roman  civilians,  and  all  that  was  useful 
introduced  into  the  Roman  law  ;  and  if  it  were  really  true  that 
the  twelve  tables  were  not  drawn  by  the  rough  agents  who  com- 
piled them  directly  from  Grecian  fountains,  we  are  assured  that 

(a)  Wf.  1.  2. 6.  (b)  Dig.  1. 2. 

(c)  Id  the  times  of  the  repabUe,  the  pr»ctice  of  the  law  wm  gratnHoni  uid  U^il^ 
honorary.  All  emploTnieDt  for  hire  ww  prohiUted  \tj  a  Uw  enacted  In  the  year  <rf 
the  city  &G0,  at  tlie  initance  of  the  tr[baiie  Harctu  Clndiu.  The  profeMlon  at  length 
became  a  bugineM  of  gain,  and  wai  abiued,  ontil  Aagiutiu  teriTed  the  Cinciaii  law, 
with  additional  (auction  hy  a  decree  of  the  lenate.  Bat  as  a  reasonable  compeoaa- 
tion  was  necessary  to  adTocate*  who  deroted  their  time  and  talents  to  the  profeMico, 
the  compeniatlan  was  allowed  and  regulated  by  a  decree  of  the  senate  In  the  time  of 
Claudius  (Tadt  Ann.  b.  11,  c.  6,  6,  T) ;  and  afterwards,  according  to  the  law  of  the 
Pandects,  b.  60,  Ut.  IS,  c.  I,  sec.  S,  10, 12,  the  judges  In  the  prarince  were  to  deter- 
mine on,  and  allow,  a  reasonable  cbaige.  to  the  advocate.  [Kennedy  n.  Broan,  13 
C  B.  N.  a.  677-1 

(a)  Cic  de  Orat  I,  45;  De  Legfbtu,  b.  1.  See  alio  QnlntlUan't  Iiwt  lib.  13, 
c.  II,  where  he  allode*  to  Qoero,  and  Mrongly  apprarea  of  this  eaploymeDt  of  Ota 
orator  when  he  retiret  from  practice  at  the  bar. 

(ft)  Oiig.  Jnr.  Ctr.  b.  1,  Promn. 
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the  omission  was  abuDdantly  supplied  in  after  ages ;  and  the  in- 
stitutions of  Greece  were  studied  by  more  enlightened  stateemeo, 
and  contributed  to  perfect  and  adorn  the  Roman  law.  (c) 

In  the  Augustan  ^e,  the  body  of  the  Soman  law  had 
*  grown  to  immense  magnitnde.  (a>  It  was  composed  *  532 
of  the  leget,  or  will  of  the  whole  Roman  people  declared 
in  the  eomitia  eenturiata  ;  the  plebiacif^t,  enacted  in  the  eomitia 
trStvia  ;  the  $etiatu»  contulta,  promulgated  by  the  single  author- 
ity of  the  senate ;  the  Uffia  aetionea  ;  the  edicta  magutratuum;  the 
retpptua  prudenttan  ;  and,  subsequent  to  the  age  of  Cicero,  is  to 
be  added  the  amttitutio  principit,  or  ordinances  of  the  Roman 
emperors,  (i)  The  Roman  civilians  began  very  early  to  make 
collections  and  digests  of  the  law.  The  book  of  Sextus  .£liu8 
contained  the  laws  of  the  twelve  tables,  the  forms  of  actions,  and 
the  reaponia  prudentwm.  Fublius  Mucius,  Quintua  Mucins,  Bru- 
tus, and  Manilius,  all  left  volomes  upon  law,  and  the  three  books 
of  the  latter  existed  in  the  time  of  Pomponius,  as  monuments  of 
his  fame,  (^e)  Servius  Sulpicius  left  behind  him  nearly  one  hun- 
dred and  eighty  volumes  upon  the  civil  law.  Many  distinguished 
scholars  arose  under  his  discipline,  who  wrote  upon  jurispru- 
dence ;  and  Aufidius  Namusa  digested  the  writings  of  ten  of  those 
Boholftrs  into  one  hundred  and  forty  books.  Antistius  Labeo, 
under  Augustas,  surpassed  all  his  contemporaries,  and  he  com- 
piled four  hundred  volumes,  many  of  which,  Pomponius  says,  he 
poeseased.  (<{)     The  noble  design  of  reducing  the  civil  law  into  a 

(c)  Th«  GrecUn  philoioph;  wma  not  more  fatal  to  the  uicieDt  Bomui  snpenti- 
tioD,  than  Grecian  loreiulc  eloquence  was  to  the  severitr  of  the  Boman  civil  law. 
Hugo's  HIstoire  dn  Droit  Bomaia,  tec  161.  Ciceni  wai  of  ophiton  that  hit  counti7- 
meo  excdied  the  Qreeka  ia  lair*  and  inititDtionj,  ai  well  ai  morali  and  tnaiuien. 
Horea  et  fautitnta  tIIb,  reiqne  domeatlcaa  ac  fanuliarei  no*  profecto  et  melius  tuemur 
et  lautins ;  rein  Tero  publlcam  noitri  majorei  certs  meiioribiu  temperaTerant  et 
inttltutis  et  legibiu.  Tuicul.  Qusst.  lib.  1,  c  I.  He  suppose*  tliat  the  earlj*  Romaas 
had  imUbed  a  tincture  of  the  pliUoaopliy  of  the  Greeks  from  the  doctrine*  of  Fy thag- 
onu,  who  dwelt  in  loutliem  Ital?  at  the  time  of  the  expulsion  of  the  Tarquioi. 
lb.  lib.  4, 1.  But  it  was  Cicero  himself,  who,  bj  his  writings,  traniferred  into  ill* 
own  Tcmacular  tongue  the  great  body  of  the  Gredaa  phiiosophf. 

(a)  Immeniu*  alUnuii  super  alias  acerrataram  legnm  cnmuloa.  Lirj,  S,  34. 
Heinecciu*  applied  this  pauage  of  Livj  to  the  dril  law,  but  Hngo  aayt  be  waa  in 
an  error,  and  that  the  moM  part  of  the  iawa  referred  to  bj  Utj  were  political  regu- 
latloDS,  and  had  no  concern  with  private  right  Blat.  da  Droit  Bom.  par  Hugi;^ 
■ec.l6T. 

|i)  Ug.l.  1.7,andl.2. 13;  Inttl.3.8i  Gaiu,  1.  2. 

(c)  Dig.  1.  2. 36,  and  39.  (if)  Dig.  1.  S.  lec.  41,  48.  44, 40, 47. 
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coDTeaient  d^est  wss  oonceiTed  bj  sach  great  men  aa  Cicero,  (e) 
PtHnpey,  mod  Jalios  Cnsar ;  (/)  though  it  is  certain  that  no  sys- 
tematic, aeceadble,  and  aathoritatiTe  treatise  on  the  civil 
*  533  law  appeared  during  *  the  existence  of  the  republic ;  and 
Cicero  njrs  that  the  law  lay  scattered  and  dissipated  in  his 
time.  («)  The  Roman  jurisprudence  was  destined  to  continae 
for  aeTetal  centuries  under  the  imperial  government,  a  shapeless 
and  atanaom  man,  leoeiving  continual  accumulations ;  bat  it 
was  fortunately  enltiTated  under  the  emperors  by  a  succesedon 
of  iUostrioos  men,  equally  distinguished  for  th^  learning,  wi»- 
dom.  and  probity. 

Before  d>e  time  of  Augustus,  the  rapanaa  pmdentum  were 
given  n'M  vmc,  and  they  had  not  the  force  of  any  authority  in 
(be  fomm,  and  the  bcsiness  was  &ee  to  all  persona.  The  char- 
acter of  these  rnponas  was  abused  and  discredited  by  the  crude 
opinions  of  pretenders,  and  AagUBtus  restrained  the  profession 
of  the  jnriaeonsiilts  to  such  as  he  should  select  as  most  worthy, 
mad  tber  wen  to  be  fiist  approred  of  and  commissioned  by  him. 
They  then  began  to  give  their  opinions  in  writing,  with  their 
i«a£»>tt$  annend.  (i)  This  taiaed  their  influence,  and  reduced 
ih^  pntnvs  to  a  state  of  comparative  dependence  upon  those 
U^~isg  oracles  of  law,  who  were  under  the  influence  of  the 
eiuperor.  and  who  obtained,  by  thur  ""»»"«,  the  control  of  the 
a^lciintsiralioB  of  the  law.  (e)  Hetneccans  says  that  Augustus 
iu^iiiuted  this  coUega  of  civilians  in  order  Uiat  he  might  covertly 
as$uai«  legislatiTe  powix',  and  adapt  the  republican  jurisprudence 
tk>  tb«  change  in  Ae  goverament.  He  likewise  institnted  a  cab- 
i;;«(  cviuDoil.  which  was  called  the  eoiuutory,  by  succeeding 
pruioe«.  It  was  oompoaed  of  the  consols,  sevenl  other  magis- 
tra:««  and  j-an$ts,  and  a  eertain  number  of  senators  chosen  by 
Iv'L  «^/>     in^>ian  waa  a  monber  of  tbia  loyal  council  under 

K'  CVmo »*»»>«>■<  1—t  IfcBigUrf  a*  Utktd  ggwMng  «od  wdadng  t^  d^ 
U«  uv  A  f*«  «i««MMH7  »mi  liifciit  t^aftpfc*.  ob^  Atnbf  RUerini  it  from  diO- 

,■1  t.V.  -Ir  vVu.  [*.  1 «.  S ;  newKdl  Flfwtm  Jwh  JatL.  Ftaan.  mc.  S ;  Dr. 
TV-<«>  V-«M«u»  «(  At  CUi  Law.  14. 

,-  IV  t.i4T:  H(«Mc.m«.Jar.  ciT.  K.i,He.iR,  tee^iea 

t.->  v;n>-«L>ktVt«4tPn*~«*e.«l;  HaMtc  AMi«.  Ban.  lib.  1,  (ft  S,  ne.  S9. 

^■i    \>t,^j^itT,im»»t  l^iirifn.we.17.    Tte  ln^uUI  ennrirtaey  wm  imitated 

^1  tV  )w>iok-m!  (wiWMn.    Wtmrj  of  t^  Bmmb  Imw  dariof  Ae  Hiddk  Ago, 
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Alexandet  *  Severus.  It  was  the  imperial  legislature.  The  •  584 
power  of  the  comitia  was  transferred  to  this  shadow  of  a 
Roman  senate,  for  the  old  constitational  senate,  not  being  able 
conveniently  to  govern  all  the  proTinces  (according  to  the 
oonrtly  langDf^e  of  the  Pandects),  (a)  gave  to  the  prince  the 
right  to  make  laws. 

s.  impuiai  RsMilpt*. — The  judgments  of  the  prince  were  called 
imperial  constitutions,  and  they  were  usually  enacted  and  pro- 
mulgated in  three  ways :  1st.  By  rescript,  or  letter  in  answer  to 
petitions,  or  to  a  distant  m^strate.  (&)  2d.  By  decrees  passed 
by  the  emperor  on  a  public  hearing  in  a  court  of  justice ;  and 
Faulus  collected  six  books  of  those  decrees,  and  from  which  he 
for  the  moat  part  dissented,  (c)  8d.  By  edict,  or  mere  voluntary 
ordinances.  Oravina  says  that  these  imperial  constitutions  pro- 
ceeded not  as  from  a  single  individual,  but  as  from  the  oracle  ot 
the  republic,  by  the  voice  of  the  senators,  who  were  consulted, 
and  were  the  viwble  representatives  of  the  majesty  of  the  com- 
monwealth, (ci)  Many  of  these  imperial  ordinances  were  sug- 
geeted  by  the  best  of  the  civilians,  and  do  great*honor  to  their 
authors ;  and  with  regard  to  private  and  personal  rights,  the 
Romans  enjoyed,  to  a  very  great  d^ree,  under  the  emperors,  the 
benefit  of  their  primitive  fundamental  laws,  as  they  existed  in 
the  times  of  the  repablic.  The  profession  of  the  law  was  held 
in  high  estimation  under  the  emperors;  and  during  the  second 
and  third  centuries,  the  science  of  jurisprudence  was  elevated 
higher  than  it  ever  has  been  in  any  other  age,  or  among  any 
other  people.  Hadrian  took  off  the  restriction  of  Augu^ 
tus,  and  gave  the  privilege  of  being  *  a  public  interpreter  *  685 
of  the  law  to  the  profession  at  laige.  (a)  It  was  restored 
by  the  emperor  Severus,  and  the  reipania  prudentwn  assumed  an 
air  of  great  importance.  Though  in  the  first  instance  they  were 
received  as  mere  opinions,  they  gradually  assumed  the  weight  of 
authority.  The  opinions  were  sent  in  writing  to  the  judges,  and 
in  the  time  of  Justinian  they  were  bound  to  determine  accorcling 

(a)  Dig.  l.S.  uc.  11. 

(»)  Code.  1.  14.  3 ;  Qnif  lua,  de  Ortu  et  Prog.  wc.  1S3,  124 

(c)  GraTinft,  11.  lec.  122 ;  De  Bomuio  Imperio,  hc.  20. 

(if)  Grarina,  de  Romano  Imperio,  lb.  The  imperial  ntaipla  thai  Miiimed  the 
character  aod  weight  of  Judicial  precedentf,  and  were  entitled  to  at  leait  eqanl 
snthoiity  with  the  mpnute  prudeiUiiiii, 

{i)  TUg.  1.  2.  S.  47. 
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to  those  opini^ne.  (by  These  reiponia  (of  which  many  are  pre- 
served in  the  Pandects)  were  not  of  the  same  authority  as  the 
constitutional  leget,  but  they  were  law  for  the  case,  and  they 
were  applied  to  future  cases  under  the  character  of  principles  of 
equity,  and  not  of  precepts  of  law.  In  the  ^es  immediately 
preceding  Justinian,  the  civil  law  was  in  a  deplorable  condition, 
by  reason  of  ita  m^nitude  and  disorder;  and  scarcely  any 
genius,  says  Heineccius,  was  bold  enough  to  commit  himself  to 
such  a  labyrinth.  As  a  remedy  for  the  evil,  the  Emperor  Theo- 
dosius  the  younger  and  Vdentinian  III.  addressed  to  the  senate 
of  the  city  of  Rome  an  imperial  constitution,  which  confirmed, 
by  decree,  the  writings  of  Fapinian,  Paulus,  Giuus,  Ulpian,  and 
Modestinus,  by  name,  and  directed  that  tfaey  alone  be  permitted 
to  be  cited  in  the  courts  of  justice,  with  the  exception  of  sach 
extracts  as  they  had  transferred  into  their  books  from  the  ancient 
lawyers,  and  with  some  other  qualified  exceptions  in  favor  of 
Scffivola,  SabinuB,  Julianus,  and  Marcellus.  The  opinion  of  the 
majority  of  these  five  le^slative  characters  was  to  govern ;  and 
where  there  was  in  any  case  an  equal  division  of  opinion,  that  of 

Papinian  was  to  be  preferred,  (c) 
*  586       *  The  first  authoritative  d^est  of  the  Roman  law  which 

actually  appeared  was  the  Perpetual  Edict,  compiled  by 
Salvius  Julianus,  tmder  the  orders  of  Qie  Emperor  Hadrian,  and 
of  which  nothing  now  remains  bat  some  fragments  collected  and 
arranged  by  Gothofrede,  and  published  along  with  the  body  of 
the  civil  law.  Hadrian  was  the  first  emperor  who  dispensed 
with  the  ceremony  of  the  »enatut  eonnUta,  and  promulgated  his 
decrees  upon  his  sole  authority,  (a)  The  prietorian  edicts  had 
been  so  controlled  under  the  government  of  the  emperors  by  the 

<i)  Imt.  1. 2.  B. 

(e)  Helnecc  Antlq.  Rom.  Jnr.  lib.  1,  tit.  2,  mc.  41 ;  Hiitor.  Jar,  Cir.  lib.  1,  sec 
878.  Heinecdni  Bays,  that  Papinian  wai  eret^where  called  juru  an/lam  tt  doetrina 
Ugalit  lAttauna,  and  he  far  tnrpassed  all  his  brethren,  Mma  longo  pott  w  iataixiUa 
TtliqHeri'l.  GaiDB  (Init.  lib.  1,  aec.  2)  reien  to  a  reacript  of  the  Emperor  Hadrian,  in 
whith  the  raponia  prudentim  were  to  be  recelred  ai  law.  If  they  were  nnanimoDi, 
and  if  not,  the  judge  wu  at  libertj  to  follow  hla  own  judgment.  At  the  period  of 
Valentinian,  the  wrillogi  of  the  great  juritU  and  the  constitntloni  of  the  emperon 
were  alone  consulted  ai  authoritiea.    Savignj't  Hiatoiy  of  the  Boman  Law,  i.  7. 

(a)  Gibbon'*  Hbtoiy,  yiiL  16.  The  pitHidia  had  ceaied  under  Ai^uitua,  bnt 
the  tenabit  fXHitaila  did  not  ahsolutetj  ceaae  with  Hadrian.  Thej  continued  to  eniich 
the  civil  Uw  in  matten  of  private  right  long  afterwards.    Hngo,  Hitt.  du  Droit  Bom. 
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opinions  of  the  civilians,  that  they  lost  the  greater  part  of  their 
ancient  dignity,  and  Hadrian  projected  the  design  of  reducing 
the  vhole  Roman  law  into  one  regular  system.  All  that  he,  how- 
ever, lived  to  peiform,  was  to  procure  the  compilatioii  of  those 
edicts  of  the  pnetors  which  had  stood  the  test  of  experience  on 
account  of  their  authority  and  equity,  and  had  received  the  illus- 
trations of  civiliana.  (i)  Many  able  professors  undertook,  from 
time  to  time,  a  digest  of  the  civil  law.  PapirioB  Juntas  collected 
some  of  the  imperial  constitutioDS  into  twenty  books,  and  Julius 
Paulus  compiled  six  books  of  decrees,  or  imperial  decisions.  Gre- 
gorius  made  a  collection  of  a  higher  character,  and  he  digested 
into  order  the  chief,  if  not  the  whole  of  the  impeiial  rescripts, 
from  Hadrian  down  to  the  reign  of  Diocletian  and  his  colleagues, 
and  which  was  called  the  Gregorian  Code,  and  attained  great 
authority  in  the  forum.  Hermogenes  continued  this  collection 
under  the  name  of  the  Hermogenian  Code,  (c)  Theodoaius 
the  younger  *  appointed  a  committee  of  eight  civilians  to  *  637 
redoce  the  imperial  constitutions,  or  the  edicts  and  re- 
scripts of  a  SQCcessLon  of  emperors,  horn  the  time  of  Constantine, 
into  a  methodical  compendium ;  and  this  Theodosian  Code  became 
a  Btandard  work  throughout  the  empire,  and  it  was  published  in 
six  folio  volumes  in  1665,  with  a  vast  and  most  learned  commen- 
tary by  Gothofrede.  (a)  Another  century  elapsed  before  Jus- 
tinian directed  Tribouian,  who  was  an  eminent  lawyer  and 
magistrate,  to  unite  with  him  a  number  of  skilful  civilians, 
and  to  assume  the  great  task  of  collecting  the  entire  body  of 
the  civil  law,  which  had  been  accumulating  for  fourteen  cen- 
turies, into  one  systematic  code.  Whether  the  Roman  law  at 
that  period  exceeded  or  fell  short  of  the  number  of  volumes  in 
which  the  Euglish  law  is  now  embodied  it  is  not  easy  to  deter- 
mine. Tribonian  represented  to  the  emperor,  that,  when  he  and 
his  learned  associates  undertook  the  business  of  digesting  the 
civil  law,  he  found  it  dispersed  in  two  thousand  books,  and  in 

(6)  OraTina,  de  Ortu  et  Prog.  Jnr.  dr.  kc  88. 

(c)  Heioecc.  Hut.  Jur.  Cir.  Ub.  1,  tec.  888-372. 

(a)  The  great  merit  ot  thii  edition  of  the  Theodoiiui  Code,  and  the  fitneu  of 
OothofrcduB  for  the  taik,  by  hi«  extraordinary  Indiutrj',  eradition,  and  jadgnient, 
are  forcibly  itated  by  Dr.  Irving,  in  hii  Introduction  to  the  Study  of  the  Ciril  Law, 
4lh  ed.  London,  1837, —  a  vork  well  worthy  of  the  attention  of  the  Btadent  in  the 
civil  law,  forile  hiatoiical  and  biographical  learning,  aod  Ibe  criUcal  aagadCy  of  the 
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Upwards  of  three  millions  of  TerBeB,-(()  detached  from  the  writ- 
inga  of  the  sf^es,  which  it  was  neceBsary  to  read  and  underatand 
in  order  to  make  the  eelections.  The  eize  of  these  volumes,  and 
the  exact  quantity  of  matter  in  these  verses,  we  cannot  ascer- 
tain, (c)  It  is,  however,  a  fact  beyond  alt  doubt,  that  the  state 
of  the  Roman  law  rendered  a  revision  indispensable.  Jostiiiian 
himself  assures  us  (_d)  that  it  lay  in  such  great  confusion,  and  was 
of  £uch  infinite  extent,  as  to  be  beyond  the  power  of  any  human 

capacity  to  digest. 
*  538       6.  JMUnian.  —  *  The  compilations  made  under  Justinian, 
and  which  constitute  the  existing  body  of  the  civil  law, 
consist  of  the  following  works,  and  which  I  shall  mention  in  the 
Older  in  which  they  were  originally  published. 

ffia  Code. — The  Code,  in  twelve  books,  is  a  collection  of  all 
the  imperial  statutes  that  were  thought  worth  preserving,  from 
Hadrian  to  Justinian.  In  the  revision  of  them,  the  direction 
to  Tribonian,  and  his  nine  learned  associates,  was,  that  they 
should  extract  a  series'  of  plain  and  concise  laws,  omitting  the 
preambles,  and  all  other  superfluous  matter ;  and  they  were  like- 
wise intrusted  with  the  great  and  hazardous  power  to  extend,  or 
limit,  or  alter  the  sense,  in  such  a  manner  as  tbey  should  think 
most  likely  to  facilitate  their  future  use  and  operation,  (a) 

Eia  Inttitutea.  —  The  Institutes,  or  Elements  of  the  Roman 
Law,  in  four  books,  were  collected  by  Tribonian  and  two  asso- 
ciates. They  contain  the  fundamental  principles  of  the  ancient 
law  in  a  small  body,  for  the  use  and  benefit  of  students  at  law. 
This  work  was  particularly  adapted  to  the  use  of  the  law  schools 
at  BerytuB,  Rome,  and  Constantinople,  which  flourished  in  that 
age,  and  shed  great  lustre  on  the  Roman  jurisprudence.  (6)  It  is 
such  an  admirable  compendium  of  the  elements  of  the  civil  lav, 
t^at  it  has  in  modem  times  passed  through  numerous  editions, 

{b)  Ddo  pene  millfk  libromni  eaie  conacriptK,  et  pliu  qo&m  trecentteiu  decern 
milllK  Tennum  a  veteribiM  eSiua.     Becand.  Praf.  Dig.  sec.  L 

(e)  ProfeMor  Hugo,  in  hii  Historj  of  the  Sonian  Lkir,  lec  SIS,  reduce*  bj  com- 
pntatioD  tbe  Bomui  Uwi  to  560  volnme*,  of  a  moderate  size.  He  allowi  24  of  th8 
three  milUona  of  Tsnei  to  a  page,  and  400  pagea  to  a  Tolmne.  The  2000  booki, 
JudglDg  from  Uie  booki  in  the  Pandectt,  will  glre  only  380  Tolumet.  Tlila  reaaon- 
M.«  ettimale  take*  awa;  ererjr  appearmntw  of  the  marrelloni  from  tlie  magnitude  of 
tbe  Roman  law. 

{d)  Prima  Praf.  Dig.  lec.  1. 

(a)  Prima  Pnef.  Cod.  lec.  2. 

(&}  Jutinian  had  forUdden  ail  schooii  of  law  but  tbe  three  mentioned  In  die  t«xt 
[624] 
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and  recaved  the  moat  oopioaa  and  laborious  illoatrfttioiis.  It  has 
been  a  model,  by  re&aon  of  ita  scientific  and  orderly  arrangement, 
for  every  modem  digest  of  municipal  law.  The  Institutes  were 
compiled  chiefly  from  the  writings  of  Gains ;  and  a  discoveiy  by 
M.  Niebuhr,  bo  late  as  1816,  of  a  rewritten  manuscript  of  the 
entire  Institutions  of  Gaias  has  given  increased  interest  to  the 
Institutes  of  Justinian,  (c) 

•  Eit  PandecU.  —  The  Digest,  or  Pandects,  is  a  vast  *  689 
abridgment,  in  fifty  books,  of  the  decisions  of  pnetors, 
and  the  writings  and  opinions  of  the  ancient  sages  of  the  law. 
This  is  the  work  wfaioh  has  principally  excited  the  study  and 
reflections  and  commentaries  of  succeeding  ages.  It  is  supposed 
to  contain  the  embodied  wisdom  of  the  Bomsn  people  in  civil 
jurisprudence  for  near  1200  years  ;  and  the  European  world  has 
ever  since  had  recourse  to  it  for  authority  and  direction  upon 
public  law,  and  for  the  exQpsition  of  the  principles  of  natural 
justice.  The  most  authentic  and  interesting  information  con- 
cerning the  compilation  of  the  Pandects  is  to  be  found  in  the 
ordinances  of  Justinian,  prefixed,  by  way  of  prefaces,  to  the  work 
itself. 

In  the  first  ordinance  addressed  by  Justinian  to  his  qutestor 
Tribonian,  he  directs  him  and  bis  associates  to  read  and  correct 
the  books  which  had  been  written  by  authority  upon  the  Roman 
law,  and  to  extract  from  them  a  body  of  jurisprudence  in  which 
there  shonld  be  no  two  laws  contradictory  or  alike,  and  that  the  col- 
lection should  be  a  substitute  for  all  former  works ;  that  the 
compilation  should  be  made  in  fifty  books,  and  digested  upon  the 

(c)  Se«  an  accomit  of  that  diKorery  in  H.  A.  Beriew  for  A^n^l,  1^1.  The  Ina^- 
tnte*  of  Oaiii*  are  the  prototype  of  JuitiniaD'a  Inititatei.  They  irere  diacoTered  by 
Mebahr,  the  hiatoriaa.  In  1616,  in  the  Cathedral  Libnuy  at  Verona.  The  mann- 
script  was  a  modex  rtteripbtt,  and  in  02  ont  of  2S1  pages  itenm  Toeripbu.  The  origi- 
Dftl  text  had,  during  the  dark  agei,  been  obliterated  for  other  matter,  which,  in  ita 
tnra,  waa  inpplanted  bj  the  Eplatles  of  St.  Jerome.  The  original  work  wai  re- 
stored to  the  world  hj  the  (kill  and  peneTerance  of  FnifegBon  Gciicheo,  Bekker, 
and  BoUweg,  of  Berlin,  who,  npon  Niebohr'i  report,  went  to  Ycrona.  The  work 
appeared  for  the  flrtt  time  tn  1820,  It  awakened  renewed  seat,  bordering  on  enthn- 
liaam,  in  Oerroany,  for  the  itndy  of  the  ciril  law.  It  led  to  dissertations  from  erery 
qnarter ;  and  M.  Bonlet,  in  the  preface  to  his  French  tranilation  of  Galoa's  Inatitutes, 
layt  that  no  work  erer  produced  a  more  remarkable  rcTolution  in  the  study  of  the 
Roman  law.  InadtDtes  de  Gains,  par  J,  B,  E.  Bonlet,  Pref,  Professor  Hugo  makes 
great  Qie  of  the  losdtntes  of  Gaios,  as  shedding  new  and  bright  light  on  many 
branches  of  the  cItU  law.     Bee  Histt^re  du  Droit  Bomain,  par  O.  Hugo,  sec.  829, 

Tot.i.-»  [626] 
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plan  of  the  peipetual  edict,  and  contain  all  Mat  ib  worth  haring 
in  the  Boman  lav  for  the  preceding  1400  years,  ao  that  it 
*  540  might  *  hereafter  be  regarded  as  the  temple  and  sanotoaiy 
of  joetice.  He  directed  that  the  aeleotiou  be  made  from 
the  civilians,  uid  the  laws  then  in  force,  with  Buoh  discretion  and 
Bagacitj  as  to  produce  in  the  resnlt  a  perfect  and  immortal  work. 
And,  in  the  anticipation  of  the  result,  he  declared  that  no  com- 
mentaries were  to  be  made  upon  the  digest,  as  it  had  been  foand 
that  the  contradictions  of  expositors  had  disturbed  the  whole 
body  of  the  ancient  law. 

In  about  three  years  after  the  publioatjim  of  this  first  ordi- 
nance,  Justinian  issued  another  upon  the  completion  of  the  work. 
In  the  latter  ordinance,  addressed  to  the  senate  and  people,  he 
declared  that  he  had  reduced  the  jniispmdenoe  (tf  the  empire 
withiu  reaaonable  limits,  and  within  the  power  of  all  persons  to 
possess  at  a  moderate  price,  and  without  the  neoesmt;  of  expend- 
ing a  fortune  in  acquiring  useless  volumes  of  law.  He  stated 
that,  in  the  compilation  of  the  Pandects,  Tribonian  and  his  asso- 
ciates had  drawn  from  authors  of  such  antiquity  that  their  names 
were  unknown  to  the  learned  of  that  age.  If  defects  should  be 
discovered,  recourse  must  be  had  to  the  emperor;  and  he  pointedly 
prohibited  aU  persona  to  have  any  further  recourse  to  the  ancient 
laws,  or  to  institute  any  comparisons  between  them  and  the  new 
compilation.  And  to  prevent  the  system  &om  being  dia%nred 
and  disordered  by  the  glosses  of  interpreters,  he  declared  that  no 
citations  were  to  be  made  from  any  other  books  than  the  Insti- 
tutes, the  Pandects,  and  the  Code;  and  that  no  commentaries 
were  to  be  made  upon  them,  upon  pain  of  being  subjected  to 
the  charge  of  the  crimen  faltiy  and  to  have  the  commentaries 
destroyed. 

The  Pandects  arc  supposed  to  have  been  compiled  with  too 
much  haste,  and  they  were  very  defective  in  precision  and 
methodical  arrangement  The  emperor  allowed  ten  years,  and 
Tribonian  and  his  sixteen  colleagues  finished  t^e  work  in  three 
years.  It  is  said  that  the  Pandects  were  composed  of  the  writiugs 
of  forty  civilians,  the  principal  part  of  whom  lived  under  the 
latter  CiesarB,  and  the  doctrines  only,  and  not  the  names 
•541    of  the  more  ancient  sagea,  were  'preserved,  (a)     If  the 

(a)  Profeiior  Hugo  coDclndei  that  tbe  compUen  of  the  FandfCti  bad  neTer  te«n 
the  original  wiitiDgi  of  Mucioi  ScsroU,  though  they  ue  referred  to  u  U  the;  bad 
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work  had  been  executed  with  the  care  and  leisure  that  Jus- 
tinian intended,  it  would  have  been  an  incomparable  monu- 
ment of  human  wisdom.  There  are,  as  it  is,  in  the  compilation, 
a  great  many  contradictory  doctrines  and  opiDiona  on  the  same 
subject,  and  too  much  of  that  very  uncertainty  which  Justinian 
was  so  solicitous  to  avoid.  But  with  all  its  errors  and  imper- 
fections, the  Pandects  are  the  greatest  repository  of  sound  legal 
principles,  applied  to  tlie  private  rights  and  busineBS  of  mankind, 
that  has  ever  appeared  in  any  age  or  naUon.  Justinian  has 
given  it  the  venerable  appellation  of  the  temple  of  human  justice. 
The  excellent  doctrines  and  the  enlightened  equity  which  per- 
vade the  work  were  derived  from  the  ancient,  sages,  who  were 
generally  men  of  distinguished  patriotism,  and  sustained  the  most 
unblemished  character,  and  had  frequently  been  advanced  to  the 
highest  ofGces  in  the  administration  of  the  government.  The 
names  of  Gaius,  Scaevola,  Papinian,  Ulpian,  Paulus,  and  Modea- 
tinus  may  be  selected  from  a  multitude  of  civilians,  as  models  of 
exalted  virtue,  and  of  the  most  cultivated  reason  and  philosophy, 
dmwn  from  the  precepts  and  examples  of  freer  and  better  ages. 
It  is  owing  to.  their  writings  that  the  civil  law,  for  the  purity  and 
vigor  of  its  atyle,  almost  rivals  the  productions  of  the  Augustan 
age.  (6) 

'Eis  Novell.  —  The  Novels  of  Justiuian  are  a  coUec-  •642 
tion  of  new  imperial  statutes,  which  constitute  a  part  of 
the  body  of  the  civil  law.  These  ordinances  were  passed  sub- 
sequent to  the  date  of  the  Code,  and  had  been  required  in  the 
course  of  a  long  reigu  and  by  the  exigencies  of  succeeding  times. 
They  were  made  to  supply  the  omissions  and  correct  the  errors 
of  the  preceding  publications ;  and  they  are  said,  by  competent 
judges,  to  show  the  declining  taste  of  the  i^e,  and  to  want  much 
of  that  brevity,  dignity,  perspicuity,  and  elegance  which  distin- 

reallf  been  tt*A  and  coninlted.  Hiit.  da  Droit  Rom.  sec.  S20.  He  Ib  further  of 
opinion  thmt  the  merit  of  the  order  which  ii  lo  Tixible  in  tbe  cinl  l>w  ii  to  be  ittrib- 
nted  to  Serrioi  Snlpicitu,  the  friend  of  Cicero.  Ih.  tec.  322.  In  the  prefice  to 
Pothier'i  Fandecti,  the  nnmber  of  jurtKonaulU  whoae  writinga  were  employed  in 
the  compilation  of  the  Pandect*,  or  uAom  opiniam  art  titrtm  refirred  to,  amoonti  to 
nlnetj-two,  and  akelcbet  of  their  lire*  are  giren. 

(6)  According  to  Hommel,  a  writer  cited  bj  Profetaor  Hago,  of  the  ISOO  p^ei 
of  which  the  Pandects  are  compoaed,  600  were  taken  from  the  writtnga  of  Ulpian, 
300  from  Panlua,  100  from  Papiolan,  90  from  Julian,  78  from  Scsrola,  72  from 
Pomponiui,  70  from  Qaioa.  41  from  HodeMiiiiu,  and  ao  on  to  other  dvUiana  of  IcM 
note  in  dimiiu*lied  proporHona. 
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guished  tbe  jaridical  compositiooB  of  the  ancients.  Some  of  these 
novels  are  of  great  utility,  and  particulai'ly  the  llSth  novel, 
which  is  the  groundwork  of  the  English  and  American  statutes 
of  distribution  of  intestates'  effects,  (a)  The  Institutes,  Code, 
and  Pandects  were  afterwards  translated  into  Greek,  and  the 
Novels  were  generally  composed  in  that  language,  which  had 
become  the  vernacular  tongue  of  the  eastern  empire;  and,  as 
evidence  of  the  univerflalitj  of  that  tongue,  Justinian  dechired 
that  one  of  his  constitutions  was  composed  in  the  Greek  language, 
for  the  benefit  of  all  nations.  (£) 

7.  LoM  of  tbe  Civil  l«w. —  When  the  body  of  the  civil  law,  as 
contained  in  the  Institutes,  the  Pandects,  and  the  Code,  was  rati- 
fied and  confirmed  by  Justinian,  it  became  exclusively  the  law  of 
the  land  ;  and  the  various  texts  from  which  the  compilation  was 
made  fell  speedily  into  oblivion ;   and   all  of  them  except  the 

Theodosian  Code,  and  fragments  of  the  other  parts,  dii<ap- 
*  543    peared  •  in  the  wreck  of  the  empire,  (a)     The  great  work 

itself  was  in  danger  of  being  involved  in  tbe  general 
destruction  which  attended  tbe  irruption  of  tbe  northern  bar- 
barians into  the  southern  provinces  of  Europe.  Tbe  civil  law 
maintained  its  ground  a  long  time  at  Ravenna,  and  in  the  Illyrian 
borders ;  but  all  Italy  passed  at  length  under  the  laws,  as  well 
as  under  the  yoke  of  the  barbarians ;  belluinat  atgue  ferinai  im- 

(a)  Sir  Wlllism  Bl&chitone,  Comm.  ii.  616,  Aoei  not  seem  irilllng  to  admic  tlut 
the  Btatute  of  distribntiong  h&b  taken  from  the  tiril  law ;  but  when  Lord  Holt  and 
Sir  Joeepb  JekyU  declare  (1  P.  Wni>.  ZT;  Prec  in  Chan.  6»S)  that  the  itatateiru 
penned  hy  a  civilian,  and  Is  to  be  gav-erned  aod  conttrued  b;  the  rules  of  the  ciTil 
law,  and  «lien  we  compare  tbe  prorisiona  In  tbe  English  itatnte  with  the  Roman 
noTel,  the  conclusion  aeemi  to  be  ver;  fair  aod  rer;  itTong  that  the  one  wai  bar* 
rowed  esientiallf  from  the  other. 

lb]  loBt.  3.  6.  8.  The  Latin  language,  in  tbe  time  of  Jiutinian,  was  tbe  ofBcial 
language,  but  it  waa  ipoken  only  b;  a  small  portion  of  the  inhabitaotB,  and  the  lan- 
guage of  the  Church  and  of  literature  waa  Greek. 

(a)  Pothier,  in  his  preface  to  his  Pandects  Juettnianen,  has  given  a  rapid  view 
of  the  Progress  of  the  Homan  jurisprudence,  from  the  Jus  Civile  Papy rianum,  nnder 
Tarquiniua  Priscua,  to  the  time  of  Justinian,  and  an  interesting  sketch  of  the  Kiies 
of  Boman  lawjers,  from  the  earliest  notice  of  them  far  beyond  the  age  of  Cioro, 
down  to  the  compilation  of  the  Pandecla.  And  notwithstanding  the  eSorls  of  Jbs- 
tinian  to  superaede  and  destro}'  the  admirable  materials  of  the  civil  law,  from  vhich 
be  was  enabled  to  erect  tbe  splendid  and  ever-onduring  monument  of  bis  leign,  jet 
from  the  remains  of  tbe  works  of  the  civilians  there  has  been  compiled  tbe  Jai 
Civile  Antejuatinianeum,  which  is  a  collection  of  great  interest  and  currency:  on  tbe 
contioeot  of  Europe.  It  ha*  now  r«ceived  an  addition  of  the  almost  value  io  tbe 
ncwlj  discovered  Institutions  of  Gains. 
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manaque  Longobardorum  leget  aecepit.  {h)  There  vae  bat  one 
circumstance  that  could  {pve  anything  like  compensation  to  the 
inhabitants  of  Europe  for  the  absence  or  silence  of  the  civil  law, 
during  the  violence  and  confusion  of  tlie  feudal  ages ;  but  tJtat 
circumstance  was  the  redeeming  spirit  of  civil  and  political 
liberty  which  pervaded  the  Gothic  institutions,  and  tempered 
the  fierceness  of  military  governments,  by  the  bold  outlines  and 
rough  sketches  of  popular  representation,  (e)  It  was  an 
indelible  and  foul  blot  on  *  the  character  of  the  civil  *  544 
law  as  d^ested  nnder  Justinian,  that  it  ezpresslr  avowed 
and  inculcated  the  doctrine  of  the  absolute  power  of  the  emperor, 
and  that  all  the  right  and  power  of  the  Roman  people  were  trans- 
ferred to  him.  (a)  Thiy  had  not  till  then  been  the  language  of 
the  Roman  laws;  and  Gravina,  with  much  indignation,  charges 
the  introduction  of  the  lex  regia  to  the  fraud  and  servility  of 
Ti-ibonian.  (b)  Be  that  as  it  may,  the  claim  of  despotism  became 
afterwards  a  constitntional  principle  of  imperial  legislation, 
a  Ita  RevlTBL  —  It  has  been  made  a  question,  whether  the 

(b)  OnTina,  de  Orta  et  Prog.  Jiir.  Cir.  lec.  180.  The  law  achool  at  Bone  wm 
tnttuferred  to  RaTemw,  where  It  exUted  eren  In  tbe  lltb  century,  and  wa*  then 
moored  to  Bologna. 

(c)  The  German  nationa  were  aaiociatioiu  of  freemen  prior  to  th^  ioration  of 
the  Roman  empire,  and  their  goTemmenti  were  mtxed,  or  limited  and  electiTe  moit- 
archlet,  which  continued  to  exist  for  a  time,  ewi  after  thej  had  ettabliihed  them- 
■elvea  b;  conqueat  in  the  Boman  prorincef.  All  the  Gothic  goTeminents  In  Europe, 
whether  in  Oennanj,  Denmark,  France,  Spain,  or  England,  were  originally  tinder 
the  control  of  popnlar  auembliea,  or  national  conncila  of  ihe  ariitocratic  clua,  which 
gare  thetr  aaient  to  lawi,  and  were  the  baaii  of  all  lawfo]  authority.  [Freeman'a 
Growth  of  the  Engliih  Conititntlon.] 

[a)  Init.  1. 2.  a ;  Prima  Pisf .  Dig.  tec  7 ;  Second.  PneC  Dig.  aec.  18, 21 ;  Dig. 
1.  4.  1 ;  Code,  1.  14.  12 ;  Dig.  32.  1.  28. 

{b)  De  Romano  Imperio,  kc  23,  24.  Hr.  Olbbon,  In  hi*  Eiitory,  Tiit.  17,  IS, 
•eeou  to  think  that  the  hx  rtgia  waa  created  by  the  fancy  of  Ulpian,  or,  more  prob- 
ably, of  Trlbonlan  himHlf.  Tbe  kx  rtgia,  na  mentioned  in  the  Pandects,  1,  tit  4,  (fe 
tauiiUitim^ui  prindpua,  lib.  I,  and  in  the  Inititntei,  1,  2.  0,  declat«t :  Qnod  prindpl 
placnlt  legii  habet  Tigorem ;  utpote  cam  lege  regla  qme  de  Imperio  ejni  lata  eat, 
popnlOB  ei,  et  in  eum  omne  innm  Imperiom  et  poteitatem  conterat  Selden,  In  hit 
diaaertatioD  annexed  to  Fleta,  c.  3,  tec.  2;  8,  4,  diactusea  the  character  of  the  lex 
rtgia ;  and  he  say*  It  is  evident  that  it  stripped  the  people  of  all  legislative  power ; 
and  he  places  the  origin  of  It  back  to  tbe  time  of  Augustas  Casar,  when  the  Roman 
people  transferred  all  tlieir  power  and  authority  to  hfm.  In  tlie  Inatitnle*  of  Gains, 
recently  discovered.  It  Is  aflrmed  that  the  /u  ngia  was  not  an  interpolation  by  Tri- 
bonlan,  but  was  a  law  actually  passed  nee  vnqiiam  dvbiatum  at  fuin  Id  {cmMiivtio  pria- 
tipit)  Iftfit  cietm  oUineal.am  ipM  imptroter  per  tviem  inperiuM  aeeipioL  Gai.  Instlt. 
Com.  lib.  1,  lec.  6.  But  Hugo,  hi  his  Hist,  dn  Dmit  Rom.  sec.  277,  eonsiden  the 
queation  on  tbe  origin  of  tbit  law  aa  atlU  wnpped  in  impenetnUe  darkness. 
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Pandecta  were  for  many  ages  so  entirely  lost  to  the  western  parts 
of  Europe  as  has  been  generally  supposed,  (c)     It  is  certain, 

however,  that  about  the  time  of  the  assumed  discovery  or 
*545    exhibition  of  a  'complete  copy  of  them  at  Amalphi,  in 

Italy,  near  the  middle  of  the  twelfth  ceutnry  the  study  of 
the  civil  law  revived  throughout  Italy  and  western  Europe  with 
surprising  ardor  and  rapidity.  The  impreission  which  the  science 
of  law,  in  so  perfect  a  state  of  cultivation,  made  upon  the  progress 
of  society,  and  the  usages  of  the  feudal  jurisprudence,  was  sudden 
and  immense,  (a)  In  defiance  of  the  command  of  Justinian  to 
abstain  from  all  notes  or  comments  upon  his  laws,  the  civil  law, 
on  its  revivftl,  was  not  only  publicly  taught  in  most  of  the  uni- 
versities of  Europe,  but  it  was  overloaded  with  the  commentaries 
of  civilians.  From  among  the  numher  of  distioguishcd  names,  I 
would  respectfully  select  Yinaius  on  the  Institutes,  Voet  on  the 
Pandects,  and  Perezius  on  the  Code,  together  with  the  treatises 
on  the  civil  law  which  abound  in  the  works  of  Bynkershoek, 
HeinecciuB,  and  Pothier,  as  affording  a  mass  of  instruction  and 
criticism  most  worthy  of  the  attention  and  diligent  examination 
of  the  student  (6) 

(c)  The  aniTeivil?  of  Bologna  had  ita  profeHon  of  the  civil  taw,  and  the  Fandecti 
were  the  BubjecUof  legal  atudlei  there  and  elsewhere,  prior  to  theeraof  thediacoTery 
of  tlie  Florentine  copy  of  them  at  Anialpbl,  about  the  year  118S. 

(a)  Eiprit  del  Lola,  liv.  28,  c.  42.  The  original  copj  of  the  Pandect*,  mppoaed 
to  have  been  found  at  Auislphl,  hai  always  been  held  in  profonnd  reneration.  It 
was  carried,  to  Fiia,  and  from  thence  removed  to  Florence,  and  vigilantly  guarded. 
Thli  celebrated  maniucrlpt  repoiee  at  this  day  in  the  Lorenzo- Medicean  Library. 

(b)  Since  the  beginning  of  the  present  cenlary,  a  new  hi*toric*l  school  of  the  drtl 
law  ha*  been  instituted  in  Germany,  which,  in  the  opinion  of  lome  writers,  haa  quite 
cast  into  the  shade  the  illuslrious  Jnrisconsnlts  of  the  I8th  century.  Among  tha 
most  eminent  of  this  new  school  may  be  placed  the  namea  of  Hngo,  Savignj, 
Niebufar,  Eichhorn,  Hanbold,  &c.,  who  have  made  profound  reaearchea  into  tba 
antiqllltiet  of  the  Roman  law,  as  well  prior  to  the  lime  of  the  decemiirs  a*  daring  the 
feudal  ages.  They  have  undoubtedly  enricjjed  the  science  with  acnte  and  tearchiuf 
criUi^ni,  and  enlarged  and  philosophical  view*,  which  shed  light  upon  the  character, 
wisdom,  and  spirit  of  the  more  ancient  initituCions.  Bnc  I  cannot  but  be  of  opinion 
(though  with  much  deference)  that  the  Importance  of  the  new  Germanic  scfaool,  m 
con  trad  iitingaisbed  from  that  of  the  old  profetaors,  is  greatly  exaggerated ;  and  that 
the  Institute*  and  Pandects  of  Justinian,  with  the  commentariea  and  wiidnga  of 
Toet,  Vinnius,  Meinecciut,  Pothier,  and  other  lUutlrious  cirilians  of  the  old  school, 
furnish  quite  aa  much  nutter  for  reflection  and  naefnl  appUcation  aa  the  American 
student  of  our  own  common  law  can  well  attend  to,  and  at  the  *ame  time  become  a 
thorough  master  of  his  profcsaion.  It  is  said  that  Sarigny  has  in  course  of  publica- 
tion a  large  work  on  the  Pandects,  in  wliich  he  goes  over  the  wide  field  of  the  Roman 
law.    Such  a  work,  and  from  «o  diittngoiahed  a  scholar  and  jurist,  will  imdonbtedly 
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The  civil  Ibw  hod  followed  the  prepress  of  the  Romaa  power 
into  ancient  Britain,  and  it  was  administered  there  by  aucli  an 
illoBtrious  pnetorian  prefect  as  Papinian ;  and  Selden  thinks  he 
was  also  assisted  by  Paulus  and  Ulpiaa.  (e)  After  the  Roman 
jurisprudence  had  been  expelled  by  the  arms  of  the  northern 
barbarianc,  and  supplanted  by  the  crude  institutions  of.  the  Anglo- 
Saxons,  it  ^tia  again  introduced  into  the  island,  upon  the  recovery 
of  the  Pandects,  and  taught,  in  the  first  instance,  with  the  same 
zeal  as  on  the  continent. 

But  the  rivalship  and  even  hostility  which  soon  afterwards 
arose  between  the  civil  and  common  law,  between  the  two  uni- 
versities and  the  law  schoola  or  colleges  at  Westminster, 
between  the  clergy  and  laity,  tended  to  check  the  "  pn^-  *  546 
ress  of  the  system  in  England,  and  to  confine  its  influence 
to  those  courts  which  were  under  the  more  immediate  superin- 
tendence of  the  clergy,  (a)  The  ecclesiastical  courts  and  the 
Court'  of  Chancery  accordingly  adopted  the  canon  and  Roman 
law;  and  the  Court  of  Admiralty,  which  was  constituted  about 
the  time  of  Edward  I.,  also  supplied  the  defects  of  the  laws  of 
Oleron  from  the  civil  law,  which  was  generally  applied  to  fill  up 
the  chasms  that  appeared  in  any  of  the  municipal  institutions  of 
the  modern  European  nations.  (6)  A  national  prejudice  was  early 
formed  t^inst  the  civil  law,  and  it  was  too  much  cultivated  by 
English  lawyers.  Lord  Coke  mentions,  by  way  of  reproach,  that 
WilUam  de  la  Pole,  Duke  of  SufiFolk,  in  the  reign  of  Henry  VI., 
endeavored  to  biing  in  the  civil  law,  which  gave  occasion  to  Sir 
John  Fortescue  to  write  his  work  in  praise  of  the  English  law ; 
and  the  same  charge  was  made  one  of  the  articles  of  impeach- 
ment against  Cardinal  Wolsey.  (c^  But  the  more  liberal  spirit 
of  modem  times  has  justly  appreciated  the  intrinsic  merit  of  the 
Roman  system.  Sir  Matthew  Hale,  according  to  the  account  of 
Bishop  Burnet,  (d)  frequently  said,  that  the  true  grounds  and 
reasons  of  law  were  so  well  delivered  in  the  Digest,  that  a  man 

be  of  eminent  utUft/,  and  m  great  ImpnTement  on  the  commentufei  of  the  old  civil- 
Uni  to  vhom  I  hare  alluded. 

(e)  Selden's  Dinertatlo  at  Fletam,  c.  4,  aeo.  B. 

(a)  Blackit.  Comm.  i.  In Croduutorj  Lecture ;  Beeret'a  Hutoryof  theEngllih  Liw, 
1.  ei,  82 ;  Millar's  Hiilorical  View  of  the  EngU«h  QoTenunent,  b.  2,  c.  7,  eec  8. 

{!>)  S  BeeTM'i  Hut.  198.    [Bat  we  Notua  f.  HendenoD,  L.  B.  T  Q.  B.  226, 2SS.] 

(e)  8  but  208. 

id]  life  of  Sir  H.  Hale,  21 
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could  never  welt  undentand  law  as  a  science  without  first  resort- 
ing to  the  Boman  law  for  information,  and  lie  lamented  that  it 
was  80  little  studied  in  England.  And  in  Lane  v.  Cotton  (e)  that 
strict  English  lawyer,  Lord  Holt,  admitted  that  the  laws  of  all 
nations  were  raised  out  of  the  ruins  of  the  civil  law,  and  that  the 
principles  of  the  English  law  were  borrowed  from  that  system, 
and  grounded  upon  the  eame  reason.  (/) 

•  547       *  The  value  of  tie  civil  law  is  not  to  be  fouod  in  ques- 

tions which  relate  to  tlie  connection  between  the  govern- 
ment and  the  people,  or  in  provisions  for  personal  security  in 
criminal  cases.  In  evetything  which  concerts  civil  and  political 
liberty,  it  cannot  be  compared  with  the  free  spirit  of  the  English 
and  American  commoa  law.  (a)     But  upon  subjecte  relating  to 

(e)  12  Mod.  482. 

(y)  Ai  the  Romui  JmiiprDdence.  polity,  uid  goTeranient  exiited  in  uieieBt 
Britain,  m  %  Romwt  proTince,  for  upirsTdi  of  three  centuriet  and  ■  lialf,  thejlomui 
civilization,  with  itt  Un>«,  usage*,  Ungnage,  arta,  and  manneri,  mtut  have  left  a  deep 
and  permanent  impreuion,  and  have  become  intermized  and  incorporated  with 
Saxon  law*  and  oiagea,  and  constituted  the  bodf  of  the  ancient  EngUih  oomoHa 
law.  A  learned  and  able  article  in  the  Law  Beview  and  Qoaiteilj  Journal  of  Britiih 
and  FoT^gn  Jnriaprudeuce  [v.  99],  for  November,  1840,  entitled  "  Origin  of  die  Com- 
mon Law,"  condudee  tliat  the  political  government,  the  civil  jorlspradence,  and  the 
judicial  eitablithmenta  which  prevailed  in  England  in  the  AngloSazon  period,  had 
their  main  lource  in  the  Roman  Law.  Thii  was  the  retnlt  of  Hr.  Spmce't  raaearches, 
in  hi*  Equitable  JuriidlctioD  of  the  Court  of  Clianoery,  and  which  the  tbtj  learned 
and  candid  anthor  to  whom  I  have  alluded  adopts,  after  a  full  inveitigatiDD. 

(a)  The  principle!  of  the  English  common  law,  and  the  freedom  and  spirit  which 
pervaded  its  institutions,  civil  and  political,  guided  and  lostained  the  Amoican  Bev- 
olution.  The  CoDgres*  of  1774  claimed  and  oaserted,  as  their  indubitable  right,  the 
cigbts  of  free  and  natural-bom  snbjects,  —  such  as  the  rights  of  life,  liberty:,  aad 
propertj',  and  the  common  law  of  England,  to  which  their  ancestral  emigisnts,  and 
they,  their  deecendanU,  were  entitled ;  the  right  of  the  people  to  participate  in  tlis 
legislative  power,  and  to  be  tried  by  their  peers  of  tbe  vicinage ;  and  the  benefit  of 
such  English  statutes  as  existed  at  the  time  of  their  colonization,  and  were  applicable 
to  ttieir  circumstances.  (Journal  of  Congress  of  October  14, 1774.)  The  fnodanieD- 
tal  English  statutes,  and  which  are  the  basis  of  English  freedom,  and  clothed  with 
the  sanctity  of  constitutional  provisions,  are  Magna  Charta,  the  abolition  of  military 
teDQiei,  the  petition  of  right,  the  Aoicai  carp«u  act,  the  bill  of  rights ;  and  if  I  were 
reduced  to  the  altetnative  of  choosing  for  my  protection  of  life,  liberty,  and  piopertj, 
betweeu  the  Roman  civil  law  and  those  common-law  and  statnloi;  initltnlioiM  to 
which  I  iiave  alluded,  I  should  infinitely  prefer  the  latter,  even  to  the  entite  compila- 
tion of  the  Institutes,  Uie  Pandects,  and  the  Code  of  the  Em perar  Justinian.  I  agree 
entirely  with  the  English  judges  at  Wes^inster,  in  their  answers  to  the  celebnted 
articles,  tlie  artiadi  dari,  exhibited  against  them  by  Archbishop  Bancroft,  in  the 
Uma  of  J.  L,  in  which  they  auert  tbe  superiority  of  trial  of  fact  by  a  juiy,  and  the 
riea  voce  evidence  of  witnetsei  to  the  paper  proofs  in  the  civil-law  courts,  and  Id 
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private  rights  and  peisonal  contracts,  and  the  duties  which  flow 
from  them,  there  is  no  system  of  law  in  which  principles  are 
investigated  with  more  good  sense,  or  declared  and  enforced  with 
more  accurate  and  impartial  justice.  I  prefer  the  regulations  of 
the  common  law  upon  the  subject  of  the  paternal  and  conjugal 
relations,  but  there  are  manj  snbjectfi  in  which  the  civil  law 
greatly  excels.  The.  rights  and  duties  of  tutors  and  guardians 
are  regulated  by  wise  and  just  principles.  The  rights  of  absolute 
and  usufructuary  property,  and  the  various  ways  by  which  prop- 
erty may  be  acquired,  enlai-ged,  transferred,  and  lost,  and  the 
incidents  and  accommodations  which  fairly  belong  to  property, 
are  admirably  discussed  in  the  Roman  law,  and  the  most  refined 
and  equitable  distinctions  are  established  and  vindicated.  Trusts 
are  settled  and  pursued  through  all  their  numerous  modifications 
and  complicated  detaib,  in  the  most  rational  and  equitable  man- 
ner. So  the  rights  and  duties  flowing  from  personal  contracts, 
express  and  implied,  and  under  the  infinite  variety  of  shapes 
which  they  assume  in  the  business  and  commerce  of  life,  are 
defined  and  illustrated  witli  a  clearness  and  hrevity  without 
ex&Diple.  In  all  these  respects,  and  in  many  others,  which  the 
limits  of  the  present  discussion  will  not  permit  me  to  examine, 
the  civil  law  shows  the  pvoo^  of  the  highest  cultivation  and 
refinement ;  and  no  one  who  peruses  it  can  well  avoid  the  con- 
viction, that  it  has  been  the  fruitful  source  of  those  comprehensive 
views  and  solid  principles  which  have  been  applied  to  elevate  and 
adom  the  jurisprudence  of  modem  nations. 

The  Institutes  ought  to  be  read  in  course,  and  accurately 
studied,  with  the  assistance  of  some  of  the  beat  commen- 
taries *  with  which  they  are  accompanied.  Some  of  the  *  548 
titles  in  the  Pandects  have  also  heen  recommended  by 
Heineccius  to  be  read  and  reread  by  the  indefatigable  student. 
The  whole  body  of  the  civil  law  will  excite  never-failing  curi- 
oaty,  and  receive  the  homage  of  scholars,  as  a  singular  monu- 
ment of  wisdom.  It  fills  such  a  large  space  in  the  eye  of  human 
reason ;  it  regulates  so  many  interests  of  man  as  a  social  and 
civilized  being ;  it  embodies  so  much  thought,  reflection,  experi- 
ence, and  labor ;  it  leads  us  so  far  into  the  recesses  of  antiquity, 

their  dntj  to  lime  trrfts  of  Aoieru  corpia  in  ciki  of  undue  [mpriioDtnent  See  2  Ca 
Inst,  on  the  atunte  of  3  £d.  IIL,  where  %  copy  of  the  uticlei,  uid  the  aninrera  to 
them,  are  glTen. 
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and  it  has  stood  so  long  "  f^ainst  the  waves  and  weathers  of 
time,"  that  it  is  impoaaible,  while  eog^ed  in  the  coutemplation 
of  the  system,  not  to  he  struck  with  some  portion  of  the  ave 
and  veneratioD  which  are  felt  in  the  midst  of  the  eolitode  of  a 
majestic  luiD.' 

'  There  are  aerenl  later  works  than  tuia  d*  rEmpew  Juitmitn,  and  PemaD- 

thoM  mentioned  by  the  tnthor,  which  are  geafi  Coar»  EUmtnUure  de  Droit  Boatain. 

perhaptbetterfortbereadiDgof  iBtudenL  A  good  thort  oim  la  8ehvax\'a  Lekrbudi 

La  Citi  Antiqat,  by  Fnstel  de  Coolaiigea,  dtr    In^itut.,    and   ^Qeiuecdu'i    StcUa- 

Uaine'i  Ancient  Law,  and  the  cbaptera  liona   Ib  ttill  very  valuable.      The  best 

on  Roman  Law  in  Anitin  on  Juriipra-  hi>toi7  1b  aaid  to  be  the  German  one  ot 

dence,  are  all  famoiu  and  all  full  of  light.  Walter,    Other  German  works  of  rrpn- 

AmoQg  the  bnt  manualB  of  the  law  are  txtlon  are  Windtcheid's  Pimdtitai  and 

Ortolan'*  ExpUcatiBH  Bittoriqaa  dtt  In*li-  IberiDg*!  Ikr  Gtut  del  BSmim^n  Buita. 

[634] 


END  OP  VOL.   I. 


ny  Google 


ny  Google 


ny  Google 


3  6105  043  961    187 


"SWuiv 


iiBmau 


I 


i  I,  Google 


ny  Google 


